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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  part  274 

RIN  0584-AD48 

Supplemental  Nutrition  Assistance 
Program,  Regulation  Restructuring: 
Issuance  Regulation  Update  and 
Reorganization  To  Reflect  the  End  of 
Coupon  Issuance  Systems 

agency:  Food  and  Nutritio»  Service, 
USDA. 

ACTION:  Direct  final  rule. 

SUMMARY:  This  direct  final  rule  updates 
and  reorganizes  the  Supplemental 
Nutrition  Assistance  Program  (SNAP) 
(formerly  the  “Food  Stamp  Program”) 
regulations  pertaining  to  the  issuance  of 
SNAP  benefits. 

These  changes  to  the  SNAP 
regulations  are  put  forth  to  account  for 
the  replacement  of  the  paper  coupon 
issuance  system  with  the  Electronic 
Benefits  Transfer  (EBT)  system  as  the 
nationwide  method  of  distributing 
benefits  to  program  recipients.  This 
action  is  in  accordance  with  the  Food, 
Conservation,  and  Energy  Act  of  2008, 
Public  Law  110-246,  (hereinafter 
referred  to  as  “the  2008  Farm  Bill”) 
which  prohibits  State  agencies  from 
issuing  paper  food  stamp  coupons  and 
makes  EBT  cards  the  sole  method  of 
benefit  delivery.  The  2008  Farm  Bill 
also  de-obligated  paper  coupons  as  legal 
tender  as  of  June  18,  2009.  Therefore, 
paper  coupons  no  longer  have  any  value 
and  can  no  longer  be  redeemed  at  any 
store. 

In  line  with  EBT  implementation  and 
the  elimination  of  coupons,  these 
changes  remove  coupon  issuance  and 
EBT  pilot  regulations  that  are  no  longer 
applicable,  revise  regulatory  language  to 
more  appropriately  reflect  the  new  EBT 
issuance  system  and  the  Program’s  new 
name,  and  reorganize  sections  to 


develop  a  more  cohesive  set  of  issuance 
regulations. 

DATES:  This  rule  will  become  effective 
on  June  11,  2010,  unless  the  Department 
receives  written  adverse  comments  or 
notices  of  intent  to  submit  adverse 
comments  postmarked  on  or  before  May 
12,  2010.  If  adverse  comments  within 
the  scope  of  the  rulemaking  are 
received,  the  Department  will  publish 
timely  notification  of  withdrawal  of  this 
rule  in  the  Federal  Register. 

ADDRESSES:  The  Food  and  Nutrition 
Service  (FNS),  USDA,  invites  interested 
persons  to  submit  comments  on  this 
direct  final  rule.  Comments  may  be 
submitted  through  the  Federal 
eRulemaking  Portal:  Go  to  http:// 
www.reguIations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

Comments  submitted  in  response  to 
this  ryle  will  be  included  in  the  record 
and  will  be  made  available  to  the- 
public.  Please  be  advised  that  the 
substance  of  the  comments  and  the 
identity  of  the  individuals  or  entities 
submitting  the  comments  will  be  subject 
to  public  disclosure.  FNS  will  make  the 
comments  publicly  available  on  the 
Internet  via  http://www.regulations.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Address  any  questions  regarding  this 
rulemaking  to  Andrea  Gold,  Chief, 
Retailer  Management  and  Issuance 
Branch,  Benefit  Redemption  Division  at 
Food  and  Nutrition  Service,  USDA, 

3101  Park  Center  Drive,  Alexandria, 
Virginia  22302  or  by  telephone  at  (703) 
305-2456  during  regular  business  hours 
(8:30  a.m.  to  5:30  p.m.)  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Food  Stamp  Program  was 
permanently  authorized  in  1964,  Public 
Law  88-525.  The  Program  first  began 
using  paper  coupons  instead  of  “stamps” 
to  issue  benefits  in  1965.  These  initial 
coupons  were  then  phased  out  in  1975 
and  became  known  as  the  “old  series” 
coujMDns.  The  subsequent  coupons 
remained  essentially  unchanged  until 
they  expired  on  June  18,  '2009.  Although 
these  coupons  resembled  banknotes  in 
size,  the  various  colors,  designs  and 
booklets  they  came  in  were  identifiable 
by  others  as  “food  stamps.” 

Furthermore,  retailers  were  required  to 
provide  change  above  99  cents  in  the 
form  of  coupons  as  well  to  ensure  that 
benefits  were  used  solely  for  eligible 


food  items  and  not  traded  for  cash.  The 
coupon  issuance  process  was  used  for 
almost  40  years,  until  2004  when  the 
Electronic  Benefits  Transfer  (EBT) 
system  implementation  was  completed 
nationwide.  Now,  issuing  coupons  to 
households  and  providing  change  is  no 
longer  a  factor.  The  EBT  system  works 
similarly  to  a  debit  card  sy.stem  and 
deducts  the  exact  amount  of  the 
purchase  from  the  households’  EBT 
account.  Furthermore,  EBT  cards  look 
and  operate  just  like  commercial  debit 
cards,  allowing  recipients  more 
anonymity  at  the  checkout  counter. 

Because  coupons  did  not  have  an 
expiration  date,  they  remained 
obligations  of  the  Federal  government 
even  after  EBT  implementation  was 
completed  and  continued  to  be 
redeemable  at  all  FNS  authorized  stores. 
However,  the  ability  to  redeem  coupons 
ended  as  of  June  18,  2009,  the 
expiration  date  set  by  the  2008  Farm 
Bill.  In  addition,  Section  4115  of  the 
2008  Farm  Bill  amended  Section  7  of 
the  Food  and  Nutrition  Act  of  2008  by 
adding  subsection  (g)(3)(A),  7  U.S.C. 
2016  (g)(3)(A),  to  prohibit  the  issuance 
of  coupons  and  other  coupon-related 
documents,  making  EBT  the  sole 
method  of  benefit  delivery.  This  law 
also  changed  the  name  of  the  “Food 
Stamp  Program”  to  the  “Supplemental 
Nutrition  Assistance  Program  (SNAP),” 
to  bring  the  title  of  the  Program  in  line 
with  the  modern  version  of  issuance 
and  the  focus  on  nutrition.  Similarly,  it 
is  also  time  to  bring  the  Program’s 
regulations  in  line  with  current  issuance 
requirements  and  practices. 

Since  EBT  is  now  the  sole  method  for 
issuing  and  exchanging  benefits,  the 
revisions  being  promidgated  by  this 
rulemaking  better  reflect  the  new  EBT 
reality.  As  such,  the  following  changes 
are  being  made  to  7  CFR  part  274, 
previously  entitled  “Issuance  and  Use  of 
Coupons,”:  Removing  coupon  issuance 
and  EBT  pilot  regulations  that  are  no 
longer  applicable,  revising  regulatory 
language  to  more  appropriately  connote 
the  new  EBT  issuance  system,  and 
reorganizing  sections  to  develop  a  more 
cohesive  set  of  issuance  regulations. 

Reducing  Issuance  System  Options  to 
On-Line  or  Off-Line  EBT  Systems 

At  7  CFR  274.3,  the  Department  will 
eliminate  regulatory  language  regarding 
obsolete  issuance  system  options  for  the 
delivery  of  SNAP  benefits  to 
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households.  The  system  options  that 
will  be  removed  are  authorization 
document,  direct  access,  and  mail 
issuance  systems  for  the  delivery  of 
coupons.  These  systems  were 
legislatively  eliminated  as  options  for 
State  agencies  by  the  2008  Farm  Bill. 
State  agencies  will  continue  to  have  the 
option  to  implement  either  an  on-line  or 
off-line  EBT  system  for  the  delivery  of 
benefits. 

Removing  Outdated  Coupon  Issuance 
and  EBT  Pilot  Regulations 

Throughout  7  CFR  part  274,  the 
Department  is  deleting  language  and 
several  sections  which  directly  address 
State  agency  responsibilities  regarding 
issuance,  replacement,  storage, 
shipping,  inventory  management, 
reconciliation,  and  reporting 
requirements  for  paper  coupons. 

The  Department  is  also  removing 
regulations  requiring  the  issuance  of 
identification  (ID)  cards  to  each  certified 
household  that  are  no  longer  applicable. 
SNAP  benefits  are  now  electronically 
deposited  into  a  household’s  EBT 
account  on  a  monthly  basis.  Therefore, 
ID  is  no  longer  needed  as  proof  of 
program  eligibility  to  pick  up  benefits. 
Furthermore,  to  access  benefits  in  their 
EBT  account,  households  must  set  up  a 
Personal  Identification  Number  (PIN) 
known  only  to  household  members  and 
those  authorized  to  make  SNAP 
purchases  on  the  household’s  behalf.  A 
PIN  ensures  that  only  authorized 
persons  can  conduct  SNAP  transactions. 
In  addition,  to  account  for  the 
elimination  of  ID  cards,  the  required  use 
of  specially-marked  ID  cards  for  certain 
households  eligible  for  prepared  meals 
and  the  purchase  of  hunting  and  fishing 
equipment  is  being  replaced  with  a 
broader  requirement  that  State  agencies 
implement  a  method  to  ensure  that  only 


eligible  households  are  able  to 
participate  in  such  programs.  • 

Border  store  language,  requiring  State 
agencies  to  provide  Point-of-Sale  (POS) 
equipment  to  stores  that  border  an  EBT 
system  area,  is  also  being  removed.  This 
requirement  was  intended  to  ensure 
adequate  benefit  access  to  SNAP  clients 
who  lived  in  areas  that  bordered  a  non- 
EBT  State  or  a  State  that  was  not 
interoperable  with  the  bordering  State’s 
EBT  system.  However,  the  Electronic 
Benefit  Transfer  Interoperability  and 
Portability  Act  of  2000,  Public  Law  106- 
171,  required  State  EBT  systems  to  be 
interoperable  nationwide  by  October 
2002.  Because  every  State  agency  is  now 
operating  a  Statewide  EBT  system  that 
is  interoperable  with  all  other  State  EBT 
systems,  the  requirement  that  a  State 
provide  POS  equipment  to  border  stores 
is  no  longer  relevant.  However,  the 
requirement  that  State  agencies  ensure 
that  procedures  are  in  place  to  process 
manual  vouchers  in  border  stores 
deemed  necessary  for  client  access  still 
remains  in  instances  when  the  system  is 
down  or  for  those  retailers  that  do  pot 
have  POS  equipment. 

Finally,  the  Department  is  revising 
language  pertaining  to  EBT  system  pilot 
projects  and  expansion.  EBT  is  no 
longer  in  the  pilot  stage,  but  instead  has 
been  in  the  operation  and  maintenance 
stage  for  all  State  agencies  since 
nationwide  implementation  was 
completed  in  June  2004.  As  a  result, 
EBT  conversions  have  replaced  pilots 
for  the  ongoing  operation  of  State  EBT 
systems.  Conversions  occur  when  a 
State  EBT  reprocurement  results  in  the 
selection  of  a  new  vendor  for  EBT 
services.  When  this  occurs,  the  State 
agency  must  submit  a  conversion  plan 
instead  of  a  pilot  project 
implementation  plan  to  the  Department 


for  approval  to  address  how  the  State 
intends  to  transition  from  the  current 
system  to  the  new  one.  Therefore,  the 
Department  is  making  it  clearer  that 
pilot  and  expansion  requirements 
pertain  only  to  new  technology  or 
enhancements  that  significantly  change 
the  architecture  of  issuing  benefits 
electronically. 

Nomenclature  Changes 

The  Departnient  is  replacing  Food 
Stamp  Program  and  coupon  terminology 
with  new  SNAP  and  EBT  terminology 
throughout  the  issuance  regulations  at  7 
CFR  part  274.  Again,  these  chahges 
reflect  similar  updates  in  the  Food  and 
Nutrition  Act  of  2008,  7  U.S.C.  2011,  et 
seq.,  and  the  replacement  of  the  coupon 
issuance  system  with  EBT  systems. 

Reorganization 

Henceforth,  EBT  will  be  synonymous 
with  SNAP  issuance  rather  than  an 
exception  to  the  usual  issuance  process. 
As  a  result,  EBT,  as  an  issuance  method, 
will  no  longer  be  separated  from  overall 
issuance  regulations.  This  will  eliminate 
overlapping  requirements  that  are 
currently  found  in  both  the  coupon  and 
EBT  sections.  It  will  also  eliminate 
confusion  in  areas  where  coupon 
issuance  requirements  do  not  apply  to 
EBT  issuance.  The  Department  is  also 
making  technical  corrections  for  clarity, 
such  as  adding  missing  words  or 
correcting  inaccurate  phrasing.  Please 
note  that  the  Department  is  changing  the 
citation  for  most  paragraphs  throughout 
Part  274.  Furthermore,  some  regulations 
are  being  moved  to  different  sections 
and  some  sections  are  being  created  or 
renamed  to  better  reflect  the  content. 
The  following  Distribution  Table 
indicates  how  individual  sections  will 
be  reorganized: 


Distribution  Table— Issuance  and  Use  of  Benefits 

CFR  I  Direct  final  rule 


274.1 —  State  agency  issuance  responsibility 

274.1(b)(1)-{3) . 

274.1  {b)(3)(iHii)(B)  . 

274. 1(b)(4)-274. 1(b)(5)  . 

274.1  (c)-(d)  . 

274.1(e)  . 

274.2 —  Providing  benefits  to  participants . 

274.2(eHg)  . 

274.3 —  Issuance  systems  . 

274.3(a)(1Ha)(3)  .., . . 

274.3(a)(4Ha)(5)  . 

274.3(b)  . 

274.3(c) . 

274.3(d)(1Hd)(4)  . 

274.3(d)(5)  . 

274.3(d)(6)  . .r . 

274.3(e)  . 

274.4 —  Reconciliation  and  Reporting . . 

274.4(a)  . 


274.1 — Issuance  System  Approval  Standards. 

274.1  (d)(1)-(3). 

Removed. 

Removed. 

Removed. 

274.1(f). 

Removed. 

Moved  to  sections  274.1  and  274.2. 
Removed. 

274.1(b). 

Removed. 

274.1(c). 

274.1(h). 

Removed. 

274.2(b).' 

Removed. 

Removed. 
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Distribution  Table— Issuance  and  Use  of  Benefits— Continued 

CFR 

Direct  final  rule 

Removed. 


274.4(b)(1)  . 

274.4(b)(2)  . 

274.4(b)(3)  . 

274.4(b)(4)  . 

274.5—  Reserved  . 

274.6 —  Replacement  issuances  to  households  . 

274.6(a)(1)(i)-(a)(1)(ii)  . . . 

274.6(a)(1)(iv)  . 

274.6(a)(2)  . ^ . 

274.6(a)(3)  . 

274.6(a)(4)  . 

274.6(b)  . 

274.6(b)(2)(i)-(b)(2)(ii)  . 

274.6(b)(2)(iii)  . 

274.6(b)(2)(iv)  . 

274.6(b)(3)  . 

274.6(c)  . 

274.6(c)(3)(i)-(c)(3)(iv)  . . 

274.6(d)-(d)(1) . : . 

274.6(d)(2)(i)-(d)(2)(ii)  . 

274.6(d)(1)(iii)  . 

274.6(d)(2)  . 

274.6(e)  . 

274.6(f)  . 

274.6(f)(1)  . 

274.6(f)(2)  . 

274.6(f)(3)-(4)  . 

274.6(g)  . ; . 

274.6(h)-(h)(2)  . . 

274.6(h)(2)(i)-(ii)  . 

274.6(h)(3)  . 

274.6(h)(4)  . 

274.6(h)(4)(i)-(h)(4)(iii)  . 

274.7  Coupon  Management . 

274.8 —  Responsibilities  of  Coupon  Issuers  . 

274.9 —  Closeout  of  Coupon  Issuer  . 

274.10 —  Use  of  Identification  Cards  and  Redemption  of  Coupons  by  El¬ 
igible  Households. 

274.10(a)-(a)(3) . 

274.10(a)(4)(i)-(a)(4)(ii)  . •. . 

274.10(a)(4)(iii)  . 

274.10(a)(4)(iv)  . 

274.10(a)(5)  . . 

274.1 0(b)-(c)  . 

274.10(d)  . 

274.10(e)  . 

274.10(f)-(f)(3)  . 

274.10(g)  . 

274.10(h)  . 

274.10(0  . 

274.10(j) . 

274.11 —  Issuance  and  Inventory  Record  Retention  and  Forms  Security 

274.11(a)  . 

274.11(a)(1)  . 

274.11(a)(2)  . 

274.11(b)  . 

274.1 1(c)(1)(i)  . 

274.12 —  EBT  System  Approval  Standards  . 

274.12(a)  . 

274.12(b)(1)  . 

274.12(b)(2)-(b)(4)  . 

274.12(C)  . 

274.12(c)(2)-(3)  . ; . 

274.12(c)(4)  . 

274.12(d)  . 

274.12(e)-(e)(3) . 

274.12(e)(4)(i)  . 

274.12(e)(4)(ii)-(vi)  ..• . 

274. 1 2(e)(4)(vii)-(e)(4)(vii) . . . 

274.12(f)(1)  . . . 

274.12(f)(2)  . . 

274.12(f)(3)  . . . 


274.4(c)(1). 

Removed. 

274.4(c)(2). 

274.5 —  Record  retention  and  forms  security. 

274.6 —  Replacement  issuances  and  cards  to  households. 
Removed. 

Removed, 

Removed. 

274.6(a)(2). 

Removed. 

274.6(a)(3). 

Removed. 

274.6(a)(3)(ii). 

Removed. 

274.6(a)(3)(iii). 

274.6(a)(4). 

Removed. 

274.6(a)(5)-(a)(5)(i). 

Removed. 

274.6(a)(5)(ii). 

274.6(a)(5)(iii). 

Removed. 

274.6(a)(6)(i). 

Removed. 

274.6(a)(6)(ii). 

Removed. 

Removed. 

274.6(a)(7)-(a)(7)(ii). 

Removed. 

Removed. 

274.6(a)(7)(iii). 

Removed. 

Removed. 

Removed. 

Removed. 

274.7 —  Benefit  Redemption  by  Eligible  Households. 

Removed. 

274.7(g)(1)-(g)(2). 

274.7(g)(4)(ii). 

274.7(h). 

Removed. 

Removed. 

274.7(a). 

274.7(g)(1). 

274.7(g)(3)-(g)(3)(iii). 

274.7(g)(4)(i). 

Removed. 

274.7(b). 

Removed. 

274.5 — Record  Retention  and  Forms  Security. 

274.5(a). 

Removed. 

274.5(a)(ii). 

274.5(b). 

274.5(c). 

274.8 —  Functional  and  Technical  EBl  System  Requirements. 
Removed. 

274.1(f). 

274.1  (g)(1)-(3). 

274.1(f)(1).  . 

274.1  (f)(2)-(3). 

274.1  (f)(1)(iii). 

274.1(f)(1)(iv). 

274.8(a)-(a)(3). 

274.3(e)(1)-(e)(2). 

274.3(e)(3H7). 

274.1  G). 

274.7(c). 

274.7(d)(1)-(2). 

274.7(d)(3)  and  274.8(b)(7). 
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Distribution  Table— Issuance  and  Use  of  Benefits — Continued 


CFR 


274.12(f)(4)  . 

274.12(f)(4)(iH0(4)(iii) 

274.12(f)(5)(i)  . 

274.12(0(5)(iiHv)  . 

274.12(f)(6)  . 

274.12(0(7)  . 

274.12(f)(8)  . 

274.12(0(9)  . 

274.12(0(10)  . 

274.12(gHg)(2) . 

274.12(g)(3)  . 

274.12(g)(4)-(4)(i)  . 

274.1 2(g)(4)(ii)  . 

274.12(g)(5)  . 

274.12(g)(6)  . 

274.12(h)-(h)(4) . 

274.12(h)(5)  . 

274.12(h)(6)-(h)(7)  . 

274.12(g)(8)-(10) . 

274.12(h)(11)  . 

274.12(1) . 

274.12a)-(j)(1)  . 

274.12(j)(2H2)(i) . 

274.12(i)(2)(iiHiii)  . 

274.12a)(3)-(j)(4) . 

274.12(j)(5)  . 

274.12(k) . 

274.12(1) . 

274.12(m)  . 

274.12(n)  . 


Implementation 

In  accordance  with  the  parameters  set 
forth  in  62  FR  55141  (October  23, 1997), 
“Use  of  Direct  Final  Rulemaking,”  this 
rule  will  become  effective  on  June  1 1 , 
2010,  unless  the  Department  receives 
written  adverse  comments  or  notices  of 
intent  to  submit  adverse  comments 
postmarked  on  or  before  May  12,  2010. 

Adverse  comments  on  regulatory 
requirements  that  existed  prior  to  the 
publication  of  this  rule  are  not  within 
the  scope  of  this  rulemaking. 
Furthermore,  the  Department  does  not 
have  the  authority  to  consider 
comments  on  nondiscretionary 
regulatory  changes  mandated  by  the 
2008  Farm  Bill.  Only  comments 
pertaining  to  discretionary  changes  in 
current  requirements  will  be 
considered.  In  addition,  this  rulemaking 
is  intended  to  address  only  the 
provision  of  the  2008  Farm  Bill  that 
requires  EBT  to  be  the  sole  method  of 
benefit  delivery.  The  other  EBT  and 
issuance  requirements  of  the  2008  Farm 
Bill  will  be  addressed  in  subsequent 
rulemaking. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  and  was  not  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 


274.2(d). 

274.2(g). 

274.2(f). 

274.6(b). 

Removed. 

274.2(h). 

274.2(a). 

274.7(e)  and  274.7(f)(2). 
274.2(e). 

274.3(a)-(a)(2). 

274.1(g)(4). 

274.7(fHf)(1)- 

274.3(b). 

274.3(a)(3). 

274.3(c). 

274.8(b)-(b)(4). 

274.3(d). 

274.8(b)(5)-(b)(6). 

274.8(b)(8)-(b)(10). 

Removed. 

274.8(c). 

274.4(a)-(a)(1)(vi). 

274.4(b). 

274.4(b)(ii)-(b)(iii). 

Removed. 

274.1(i)(2). 

274.1  (k). 

274.8(d). 

274.8(e). 

274.1(e). 


Executive  Order  12372 

SNAP  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistanse  under  No. 
10.551.  For  the  reasons  set  forth  in  the 
final  rule  in  7  CFR  part  3015,  Subpart 
V  and  related  Notice  (48  FR  29115),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  13132 

Executive  Order  13132  requires 
Federal  agencies  to  consider  the  impact 
of  their  regulatory  actions  on  State  and 
local  governments.  Where  such  actions 
have  federalism  implications,  agencies 
are  directed  to  provide  a  statement  for 
inclusion  in  the  preamble  to  the 
regulations  describing  the  agency’s 
considerations  in  terms  of  the  three 
categories  called  for  under  section 
(6)(b)(2)(B)  of  Executive  Order  13132. 
The  Department  has  considered  the 
impact  of  this  rule  on  State  and  local 
governments  and  has  determined  that 
this  rule  does  not  have  Federalism 
implications.  This  rule  does  not  impose 
substantial  or  direct  compliance  costs 
on  State  and  local  governments. 
Therefore,  under  Section  6(b)  of  the 
Executive  order,  a  federalism  summary 
impact  statement  is  not  required.,  i 


Direct  final  rule 


I 


i 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 

601-612).  It  has  been  certified  that  this 
direct  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Departmental  Field  Offices,  retailers 
participating  or  applying  to  participate 
in  the  Supplemental  Nutrition 
Assistance  Program,  State  agencies  that 
distribute  Supplemental  Nutrition 
Assistance  Program  benefits  and 
treatment  centers,  homeless  meal 
providers,  group  living  homes,  and 
other  meal  services  eligible  to 
participate  in  the  Supplemental 
Nutrition  Assistance  Program  are  the 
entities  affected  by  this  change. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chap.  35;  see  5  CFR  1320) 
requires  the  Office  of  Management  and 
Budget  (OMB)  approve  all  collections  of 
information  by  a  Federal  agency  before 
they  can  be  implemented.  Respondents 
are  not  required  to  respond  to  any 
collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number.  This  rule  does  not  contain 
additional  reporting  or  recordkeeping 
requirements  other  than  those 
information  collections  impacted  that  * 
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will  be  submitted  or  has  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions.  This  rule  is  not  intended  to 
have  retroactive  effect  unless  so 
specified  in  the  “Effective  Date” 
paragraph  of  this  preamble.  Prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions,  all  applicable  administrative 
procedures  must  be  exhausted. 

Public  Law  104-4 

Unfunded  Mandate  Reform  Act  of 
1995  (UMRA)  Title  II  of  UMRA 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
Tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA. 
the  Department  generally  must  prepare 
a  written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  “Federal  mandates”  that  may 
result  in  expenditures  to  State,  local,  or 
Tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
Department  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  This  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  Tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  1  year.  This  rule  is, 
therefore,  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

List  of  Subjects  in  7  CFR  part  274 

Food  stamps,  Grant  programs-social 
programs.  Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  7  CFR  part  274  is  revised 
as  follows: 

PART  274— ISSUANCE  AND  USE  OF 
PROGRAM  BENEFITS 


274.1  Issuance  system  approval  standards. 

274.2  Providing  benefits  to  participants. 

274.3  Retailer  management. 

274.4  Reconciliation  and  reporting. 

274.5  Record  retention  and  forms  security. 


274.6  Replacement  issuances  and  cards  to 

households. 

274.7  Benefit  redemption  by  eligible 

households. 

274.8  Functional  and  technical  EBT  system 

requirements. 

Authority:  7  U.S.C.  2011-2036. 

Editorial  Note:  OMB  control  numbers 
relating  to  this  part  274  are  contained  in 
§271.8. 

§  274.1  Issuance  system  approval 
standards. 

(a)  Basic  issuance  requirements.  State 
agencies  shall  establish  issuance  and 
accountability  systems  which  ensure 
that  only  certified  eligible  households 
receive  benefits;  that  Program  benefits 
are  timely  distributed  in  the  correct 
amounts;  and  that  benefit  i.ssuance  and 
reconciliation  activities  are  properly 
conducted  and  accurately  reported  to 
FNS. 

(b)  System  classification.  State 
agencies  may  issue  benefits  to 
households  through  any  of  the  following 
systems: 

(1)  An  on-line  Eiuctronic  Benefit 
Transfer  (EBT)  system  in  which  Program 
benefits  are  stored  in  a  central  computer 
database  and  electronically  accessed  by 
households  at  the  point  of  sale  via 
reusable  plastic  cards. 

(2)  An  off-line  EBT  system  in  which 
benefit  allotments  can  be  stored  on  a 
card  or  in  a  card  access  device  and  used 
to  purchase  authorized  items  at  a  point- 
of-sale  (POS)  terminal  without  real-time 
authorization  from  a  central  processor. 

(c)  Alternative  benefit  issuance 
system. 

(1)  If  the  Secretary,  in  consultation 
with  the  Office  of  the  Inspector  General, 
determines  that  Program  integrity  would 
be  improved  by  changing  the  issuance 
system  of  a  State,  the  Secretary  shall 
require  the  State  agency  to  issue  or 
deliver  benefits  using  another  method. 
The  alternative  method  may  be  one  of 
the  methods  described  in  paragraph  (b) 
of  this  section.  The  determination  of 
which  alternative  to  use  will  be  made  by 
FNS  after  consultation  with  the  State 
agency.  The  cost  of  conversion  will  be 
shared  by  the  Department  and  the  State 
agency  in  accordance  with  the  cost 
accounting  provision  of  part  277  of  this 
chapter. 

(2)  The  cost  of  documents  or  systems 
which  may  be  required  as  a  result  of  a 
permanent  alternative  issuance  system 
pursuant  to  this  section  shall  not  be 
imposed  upon  retail  food  firms 
participating  in  the  Program. 

(d)  Contracting  or  delegating  issuance 
responsibilities.  State  agencies  may 
assign  to  others  such  as  banks,  savings 
and  loan  associations,  and  other 
commercial  businesses,  the 


responsibility  for  the  issuance  of 
benefits.  State  agencies  may  permit 
contractors  to  subcontract  assigned 
issuance  responsibilities. 

(1)  Any  assignment  of  issuance 
functions  shall  clearly  delineate  the 
responsibilities  of  both  parties.  The 
State  agency  remains  responsible, 
regardless  of  any  agreements  to  the 
contrary,  for  ensuring  that  assigned 
duties  are  carried  out  in  accordance 
with  these  regulations.  In  addition,  the 
State  agency  is  strictly  liable  to  FNS  for 
all  losses  of  benefits,  even  if  tbo.se  losses 
are  the  result  of  the  performance  of 
issuance,  .security,  or  accountability 
duties  bv  another  party. 

(2) ' All  issuance  contracts  shall  follow 
procurement  standards  set  forth  in  part 
277  of  this  chapter. 

(3)  The  State  agency  shall  not  assign 
the  issuance  of  benefits  to  any  retail 
food  firm. 

(e)  Ownership  rights  and  procurement 
requirements.  (1)  Tbe  State  agency  .shall 
comply  with  the  software  and 
automated  data  processing  equipment 
ownership  rights  prescribed  under 

§  277.13  and  §  277.18(1)  of  this  chapter. 

(2)  The  State  agency  shall  comply 
with  the  procurement  standards 
prescribed  under  §  277.18(j)  of  this 
chapter.  Under  service  agreements,  the 
procurement  of  equipment  and  .services 
which  will  be  utilized  in  the  SNAP  EBT 
system  shall  be  conducted  in 
accordance  with  the  provisions  set  forth 
under  §  277.18(f)  of  this  chapter. 

(f)  Advance  planning  documentation. 
State  agencies  must  comply  with  the 
procurement  requirements  of  part  277  of 
this  chapter  for  the  acquisition,  design, 
development,  or  implementation  of 
initial  and  subsequent  EBT  systems. 

With  certain  exceptions  detailed  in  part 
277,  State  agencies  must  receive  prior 
approval  for  the  design  and  acquisition  * 
of  EBT  systems  through  submission  of 
advance  planning  documents  (APDs). 

(1)  Pilot  project  approval 
requirements.  To  the  extent  the  State  is 
moving  EBT  to  new  technology  or 
incorporating  enhancements  or 
upgrades  that  significantly  change  the 
architecture  and  interface  requirements 
or  functionality  of  issuing  benefits 
electronically: 

(i)  The  State  agency  shall  comply  with 
the  two  stage  approval  process  for 
submitting  an  EBT  system  proposal  to 
FNS  for  approval.  The  Planning  APD 
shall  contain  the  requirements  specified 
under  §  277.18(d)(1)  of  this  chapter, 
including  a  brief  letter  of  intent, 
planning  budget,  cost  allocation  plan, 
and  schedule  of  activities  and 
deliverables. 

(ii)  The  State  agency  shall  implement 
EBT  systems  in  a  pilot  area  prior  to 
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expansion  statewide  or  to  other  project 
areas.  The  areas  of  pilot  operation  and 
full  scale  operation  shall  be  identified  in 
the  planning  APD  when  submitted  to 
FNS  for  approval. 

(A)  Pilot  project  site  and  expanded 
site  descriptions.  At  a  minimum,  the 
proposed  pilot  project  site  and 
expanded  site  descriptions  shall  include 
the  geographical  boundaries,  average 
number  and  characteristics  of  Program 
participants  and  households,  the 
number  and  type  of  authorized  food 
retailers  and  authorized  retailers 
bordering  the  pilot  and  expanded  areas, 
the  SNAP  redemption  patterns  of  food 
retailers,  the  status  of  commercial  POS 
deployment  and  the  estimated  number 
of  checkout  lanes  that  will  require  POS 
equipment;  and 

(B)  A  description  of  major  contacts.  A 
description  of  initial  contacts  the  State 
agency  has  made  in  the  proposed  pilot 
area  among  food  retailers,  financial 
institutions  and  households  or  their 
representatives  that  may  be  affected  by 
implementation  of  the  EBT  system. 
Written  commitments  from  the  retail 
grocer  community  (including 
supermarket  chains,  independent 
retailers,  and  convenience  stores)  and 
participating  financial  institutions  in 
the  pilot  area  shall  be  provided  along 
with  other  documentation  that 
demonstrates  the  willingness  to  support 
the  proposed  EBT  system  within  the 
pilot  area  and  expanded  system  area. 
The  State  agency  shall  submit  evidence 
of  contacts  with  recipient  organizations 
and  others. 

(iii)  Pilot  project  reporting.  The  State 
agency  is  required  to  report  to  FNS  all 
issues  that  cU’ise  during  the  pilot  periocb 
Reports  to  FNS  shall  be  provided  as 
problems  occur.  In  instances  where  the 

.  State  agency  must  investigate  the  issue, 
FNS  must  receive  the  information  no 
later  than  1  month  after  completion  of 
the  pilot  operations. 

(iv)  Expansion  requirements.  The 
pilot  and  expansion  schedule  must  be 
delineated  in  the  State  agency’s 
approved  implementation  plan.  As  part 
of  the  plan,  the  State  agency  must 
indicate  a  suitable  pilot  area  to  serve  as 
the  basis  of  the  3-month  analysis  and 
reporting,  how'ever,  expansion  can 
occur  simultaneously  with  pilot 
operations.  Submission  of  an  Advanced 
Planning  Document  Update  to  request 
FNS  approval  to  implement  and  operate 
the  EBT  system  in  areas  beyond  the 
pilot  area  is  only  required  in  instances 
where  there  are  substantial  changes  to 
the  implementation  plan.  However,  if 
significant  problems  arise  during  the 
pilot  period  or  expansion,  the 
Department  can  require  the  roll-out  be 


suspended  until  such  problems  are 
resolved. 

(2)  EBT  Implementation  APD.  The 
EBT  Implementation  APD  shall  include 
the  completed  documents  required 
under  §  277.18  of  this  chapter  for 
implementation  APDs,  where 
appropriate.  Also,  the  State  agency  shall 
commit  to  completing  and  submitting 
the  following  documents  for  FNS 
approval  and  obtaining  such  approval 
prior  to  issuance  of  benefits  to  eligible 
households  in  the  project  area: 

(i)  Functional  demonstration.  A 
functional  demonstration  of  the 
functional  requirements  prescribed  in 
§  274.8  in  combination  with  the  system 
components  described  by  the  approved 
system  design  is  recommended  in  order 
to  identify  and  resolve  any  problems 
prior  to  acceptance  testing.  The 
Department  reserves  the  right  to 
participate  in  the  functional 
demonstration  if  one  is  conducted.  FNS 
may  require  that  any  or  all  of  these  tests 
be  repeated  in  instances  where 
significant  modifications  are  made  to 
the  system  after  these  tests  are  initially 
completed  or  if  problems  that  surfaced 
during  initial  testing  warrant, a  retest; 

(ii)  An  acceptance  test  plan.  The 
Acceptemce  Test  Plan  for  the  project 
shall  describe  the  methodology  to  be 
utilized  to  verify  that  the  EBT  system 
complies  with  Program  requirements 
and  System  Design  specifications.  At  a 
minimum,  the  Acceptance  Test  Plan 
shall  address; 

(A)  The  types  of  testing  to  be 

performed;  ^ 

(B)  The  organization  of  the  test  team 
and  associated  responsibilities,  test 
database  generation,  test  case 
development,  test  schedule,  and  the 
documentation  of  test  results. 
Acceptance  testing  shall  include 
functional  requirements  testing,  error 
condition  handling  and  destructive 
testing,  security  testing,  recovery 
testing,  controls  testing,  stress  and 
throughput  performance  testing,  and 
regression  testing; 

(C)  A  “what-if’  component  shall  also 
be  included  to  permit  the  opportunity 
for  observers  and  participants  to  test 
possible  scenarios  in  a  free-form 
manner. 

(D)  The  Department  reserves  the  right 
to  participate  and  conduct  independent 
testing  as  necessary  during  the 
acceptance  testing  and  appropriate 
events  during  system  design, 
development,  implementation  and 
operation. 

(iii)  An  acceptance  test  report.  The 
State  agency  shall  provide  a  separate 
report  after  the  completion  of  the 
acceptance  test  only  in  instances  where 
FNS  is  not  present  at  the  testing  or 


when  serious  problems  are  uncovered 
during  the  testing  that  remain 
unresolved  by  the  end  of  the  test 
session.  The  report  shall  summarize  the 
activities,  describe  any  discrepancies, 
describe  the  proposed  solutions  to 
discrepancies,  and  the  timetable  for 
their  retesting  and  completion.  In 
addition,  the  report  shall  contain  the 
State  agency’s  recommendations 
regarding  implementation  of  the  EBT 
system. 

(iv)  A  prototype  food  retailer 
agreement.  The  State  agency  shall  enter 
an  agreement  with  each  FNS  authorized 
retailer  that  complies  with  the 
requirements  under  §  274.3. 

(v)  An  implementation  plan.  The 
implementation  plan  shall  include  the 
following: 

(A)  A  description  of  the  tools, 
procedures,  detailed  schedules,  and 
resources  needed  to  implement  the 
project: 

(B)  The  equipment  acquisition  and 
installation  requirements,  ordering 
schedules,  and  system  and  component 
testing; 

(C)  A  phase-in-strategy  which  permits 
a  measured  and  orderly  transition  from 
one  EBT  system  to  another.  In 
describing  this  strategy,  the  plan  shall 
address  schedules  that  avoid  disruption 
of  normal  shopping  patterns  and 
operations  of  participating  households 
and  food  retailers.  Training  of  SNAP 
households.  State  agency  personnel  and 
retailers  and/or  their  trainers  shall  be 
coordinated  with  the  installation  of 
equipment  in  retail  stores; 

(D)  A  description  of  on-going  tasks 
associated  with  fine-tuning  the  system 
and  making  any  corrective  actions 
necessary  to  meet  contractual 
requirements.  The  description  shall  also 
address  those  tasks  associated  with 
ongoing  training,  document  updates, 
equipment  maintenance,  on-site  support 
and  system  adjustments,  as  needed  to 
meet  Program  requirements;  and, 

(E)  A  plan  for  orderly  phase-out  of  the 
project  and/or  for  continuing  benefit 
issuance  operations  if  it  is  demonstrated 
during  the  pilot  project  or  conversion 
operations  that  the  new  system  is  not 
acceptable. 

(vi)  A  contingency  plan.  The  State 
agency  shall  submit  a  written 
contingency  plan  for  FNS  approval.  The 
contingency  plan  shall  contain 
information  regarding  the  back-up 
issuance  system  that  will  be  activated  in 
the  event  of  an  emergency  shut-down 
which  results  in  short-term  or  extended 
system  inaccessibility,  or  total 
discontinuation  of  EBT  system 
operations.  The  contingency  plan  shall 
be  incorporated  into  the  State  system 
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security  plan  after  FNS  approval  as 
prescribed  at  §  277.18(p)  of  this  chapter. 

(3)  EBT  Implementation  APD  budget. 
The  Implementation  APD  budget  shall 
be  prepared  and  submitted  for  FNS 
approval  in  accordance  with  the 
requirements  of  paragraph  (k)  of  this 
section  and  §  277.18(d)(2)  of  this 
chapter. 

(g)  EBT  system  administration.  (1) 

The  State  agency  shall  be  responsible 
for  the  coordination  and  management  of 
the  EBT  system.  The  Secretary  may 
suspend  or  terminate  some  or  all  EBT 
system  funding  or  withdraw  approval  of 
the  EBT  system  from  the  State  agency 
upon  a  finding  that  the  State  agency  or 
its  contracted  representative  has  failed 
to  comply  with  the  requirements  of  this 
section  and/or  §  277.18  of  this  chapter. 

(2)  All  EBT  systems  within  a  State 
must  follow  a  single  EBT  APD  and 
system  architecture  submitted  by  tbe 
State  agency.  Multiple  EBT  designs  will 
be  acceptable  only  if  such  designs  can 
be  fully  justified  by  tbe  State  agency;  the 
system  differences  are  transparent  to 
participating  households  that  move 
within  the  State;  operating  costs  are  the 
same  or  lower;  and  the  different  systems 
have  the  ability  to  readily  communicate 
(transaction  interchange)  with  one 
another. 

(3)  The  State  agency  shall  indicate 
how  it  plans  to  incorporate  additional 
programs  into  the  EBT  system  if  it 
anticipates  the  addition  of  other  public 
assistance  programs  concurrent  with  or 
after  implementation  of  the  SNAP  EBT 
system.  The  State  agency  shall  also 
consult  with  the  State  agency  officials 
responsible  for  administering  the 
Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC)  prior  to  submitting  the 
Planning  APD  for  FNS  approval. 

(4)  The  State  agency  snail  ensure  that 
a  sufficient  number  of  authorized  food 
retailers  have  agreed  to  participate 
throughout  the  area  in  which  the  EBT 
system  will  operate  to  ensure  that 
eligible  SNAP  households  will  not 
suffer  a  significant  reduction  in  their 
choice  of  retail  food  stores  and  that  a 
sufficient  number  of  retail  food  stores 
serving  minority  language  populations 
are  participating. 

(h)  Master  issuance  file.  (1)  The  State 
agency  shall  establish  a  master  issuance 
file  which  is  a  composite  of  the  issuance 
records  of  all  certified  SNAP 
households.  The  State  agency  shall 
establish  the  master  issuance  file  in  a 
manner  compatible  with  its  system  used 
for  maintaining  case  record  information 
and  shall  separate  the  information  on 
the  master  issuance  file  into  active  and 
inactive  case  file  categories.  The  master 
issuance  file  shall  contain  all  the 


information  needed  to  identify  certified 
households,  issue  household  benefits, 
record  the  participation  activity  for  each 
household  and  supply  all  information 
necessary  to  fulfill  the  reporting 
requirements  prescribed  in  §  274.4. 

(1)  The  master  issuance  file  shall  be 
kept  current  and  accurate.  It  shall  be 
updated  and  maintained  through  the 
use  of  documents  such  as  notices  of 
change  and  controls  for  expired 
certification  periods. 

(ii)  Before  entering  a  household’s  data 
on  the  master  issuance  file,  the  State 
agency  shall  review  the  master  issuance 
file  to  insure  that  the  household  is  not 
currently  participating  in,  or 
disqualified  from,  the  Program.  If 
benefits  are  issued  under  the  expedited 
service  requirements  of  §§  273. 2(i)  of 
this  chapter  and  274.2(b),  the  State 
agency  shall  complete  as  much  of  the 
master  issuance  file  review  as  possible 
prior  to  issuing  the  benefits.  Any 
uncompleted  reviews  shall  be 
completed  after  issuance  and 
appropriate  corrective  action  shall  be 
taken  to  recover  overissuance. 

(2)  State  agencies  should  divide 
issuance  responsibilities  between  at 
least  two  persons  to  prevent  any  single 
individual  from  having  complete 
control  over  the  authorization  of 
issuances  and  the  issuances  themselves. 
Responsibilities  to  be  divided  include 
maintenance  of  inventory  records,  the 
posting  of  benefits  to  an  EBT  account 
and  preparation  ofEBT  cards  and  PINs 
for  mailing.  If  issuance  functions  in  an 
office  are  handled  by  one  person,  a 
second-party  review  shall  be  made  to 
verify  card  inventory,  the  reconciliation 
of  the  mail  log,  and  the  number  of 
mailings  prepared. 

(3)  State  agencies  shall  establish 
controls  to  prevent  a  household  from 
concurrently  receiving  benefits  through 
expedited  and  normal  issuance  services. 

(4)  State  agencies  shall  clearly 
identify  issuances  in  their 
accountability  systems  as  initial, 
supplemental,  replacement,  or  restored 
benefits. 

(1)  State  monitoring,  examinations, 
and  audits.  (1)  The  State  agency’s 
accountability  system  shall  include 
procedures  for  monitoring  benefit 
issuers  to  assure  that  the  day-to-day 
operations  of  all  benefit  issuers  comply 
with  these  regulations,  to  identify  and 
correct  deficiencies,  and  to  report 
violations  of  the  Act  or  regulations  to 
FNS. 

(2)  The  State  agency  must  obtain  an 
examination' by  an  independent  auditor 
of  the  transaction  processing  of  the  State 
EBT  service  provider  regarding  the 
issuance,  redemption,  and  settlement  of 
Program  benefits.  The  examination  must 


be  done  at  least  annually  and  the  report 
must  be  completed  ninety  days  after  the 
examination  period  ends.  Subsequent 
examinations  must  cover  the  entire 
period  since  the  previous  examination. 
Examinations  must  follow  the  American 
Institute  of  Certified  Public  Accountants 
(AICPA)  Statement  on  Auditing 
Standards  No.  70,  Service  Organizations 
(SAS  No.  70),  requirements  for  reports 
on  controls  placed  in  operation  and 
tests  of  the  operating  effectiveness  of  the 
controls. 

(i)  The  examination  report  must 
include  a  list  of  all  States  whose 
systems  operate  under  the  same  control 
environment.  Auditors  conducting  the 
examination  must  follow  EBT  guidance 
contained  in  the  Office  of  Management 
and  Budget  (OMB)  Circular  A-133 
Compliance  Supplement  to  the  extent 
the  guidelines  refer  to  SNAP  benefits. 
(For  availability  of  OMB  Circulars 
referenced  in  this  section,  see  5  CFR 
1310.3.) 

(ii)  The  State  agency  must  retain  a 
copy  of  the  SAS  No.  70  examination 
report. 

(iii)  The  State  agency  shall  respond  to 
written  requests  from  the  Food  and 
Nutrition  Service  (FNS),  USDA  Office  of 
the  Inspector  General  (OIG),  or  the 
General  Accountability  Office  (GAO)  for 
completed  SAS  No.  70  examination 
reports  by  providing  the  report  within 
thirty  days  of  receipt  of  the  written 
request. 

(iv)  The  State  agency  shall  respond  to 
written  requests  from  FNS,  OIG,  or  GAO 
to  view  auditor’s  workpapers  from  SAS 
No.  70  reports  by  arranging  to  have 
workpapers  made  available  within 
thirty  days  of  receipt  of  the  written 
request. 

(y)  FNS  and  the  USDA  OIG  shall  rely 
on  SAS  No.  70  reports  on  EBT 
transaction  processing  services  provided 
by  contractors  to  the  State.  FNS  and 
USDA  OIG  reserve  the  right  to  conduct 
other  reviews  or  audits  if  necessary. 

(vi)  EBT  services  provided  directly  by 
the  State  are  not  subject  to  SAS  No.  70 
examination  requirements  of  this 
section  but  remain  subject  to  the  single 
audit  requirements  at  7  CFR  277.7  and 
OMB  Circular  A-133. 

(j)  Compliance  Investigations.  State 
agencies  shall  provide  on-line  read-only 
access  to  State  EBT  systems  for 
compliance  investigations. 

(1)  The  State  agency  is  required  to 
provide  software  and 
telecommunications  capability  as 
necessary  to  FNS  Retailer  Investigation 
Branch  Area  offices,  Regional  offices 
and  Field  offices  so  that  FNS 
compliance  investigators,  other 
appropriate  FNS  personnel  and  USDA 
OIG  investigators  have  access  to  the 
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system  in  order  to  conduct 
investigations  of  program  abuse  and 
alleged  violations; 

(2)  The  State  agency  must  ensure  that 
FNS  compliance  investigators  and 
USD  A  OIG  investigators  have  access  to 
EBT  cards  and  accounts  that  are 
updated  as  necessary  to  conduct  SNAP 
investigations. 

(k)  Federal  financial  participation.  (1) 
The  cost  of  administering  statewide 
benefit  issuance  after  implementation  of 
the  EBT  system  shall  be  funded  at  the 
regular  F’ederal  financial  participation 
rate. 

(2)  The  State  agency  shall  comply 
with  the  provisions  set  forth  under  7 
CFR  277.18  and  appendix  A  of  7  CFR 
277.18  of  this  chapter  in  determining 
and  claiming  allowable  costs  for  the 
EBT  system. 

(3)  Access  to  system  documentation, 
including  cost  records  of  contractors  or 
subcontractors  shall  be  made  available 
and  incorporated  into  contractual 
agreements  in  accordance  with 

§  277.18(k)  of  this  chapter. 

(4)  State  agencies  may  receive  one 
hundred  percent  Federal  funding  for  the 
costs  they  incur  for  switching  and 
settling  all  SNAP  interstate  transactions. 
For  purposes  of  this  section,  the  term 
“switching”  means  the  routing  of  an 
interstate  transaction  that  consists  of 
transmitting  the  details  of  a  transaction 
electronically  recorded  through  the  use 
of  an  EBT  card  in  one  State  to  the  issuer 
of  the  card  that  is  in  another  State;  and 
the  term  “settling”  means  movement, 
and  reporting  such  movement,  of  funds 
from  an  EBT  card  issuer  located  in  one 
State  to  a  retail  food  store,  or  wholesale 
food  concern,  that  is  located  in  another 
State,  to  accomplish  an  interstate 
transaction.  The  total  amount  of  one 
hundred  percent  tunding  available 
annually  is  limited  to  $500,000 
nationwide.  Once  the  $500,000 
limitation  is  exceeded.  Federal  financial 
participation  reverts  to  the  standard  fifty 
percent  program  reimbursement  rate 
and  procedure.  To  qualify  for  this 
funding,  the  State  agency  must; 

(i)  Meet  standards  of  interoperability 
and  portability  under  §  274.8; 

(ii)  Sign  and  submit,  in  each  fiscal 
year  for  which  the  State  agency  requests 
enhanced  funding,  an  Interoperability 
Funding  Agreement  to  comply  with  the 
administrative  procedures  established 
by  the  Department.  The  State  agency 
must  submit  the  signed  agreement  to  the 
Department  before  the  end  of  the  fiscal 
year  in  which  costs  are  incurred  in 
order  to  qualify  for  payment  for  that 
fiscal  year,  and 

(iii)  Submit  requests  for  payment  on 
a  quarterly  basis  after  the  end  of  the 
quarter  in  which  interoperability  costs 


are  incurred,  in  accordance  with  the 
Department’s  administrative 
procedures.  Requests  for  payments  shall 
be  due  February  15  (for  the  period 
October  through  December),  May  15 
(January  through  March),  August  15 
(April  through  June),  and  November  15 
(July  through  September).  Requests  for 
payment  submitted  after  the  required 
date  for  a  quarter  shall  not  be 
considered  until  the  following  quarter, 
when  such  requests  for  payments  are 
scheduled  to  be  processed. 

§  274.2  Providing  benefits  to  participants. 

(a)  General.  Each  State  agency  is 
responsible  for  the  timely  and  accurate 
issuance  of  benefits  to  certified  eligible 
households,  including  EBT  system 
compliance  with  the  expedited  service 
benefit  delivery  standard  and  the 
normal  application  processing 
standards,  as  prescribed  by  these 
regulations.  Those  households  located 
in  rural  areas  or  comprised  of  elderly  or 
disabled  members  who  have  difficulty 
reaching  issuance  offices,  and 
households  which  do  not  reside  in  a 
permanent  dwelling  or  of  a  fixed 
mailing  address  shall  be  given 
assistance  in  obtaining  an  EBT  card. 

State  agencies  shall  assist  these 
households  by  arranging  for  the  mailing 
of  EBT  cards  to  them,  by  assisting  them 
in  finding  authorized  representatives 
who  can  act  on  their  behalf,  or  by  using 
other  appropriate  means. 

(b)  Availability  of  benefits.  All  newly 
certified  households,  except  those  that 
are  given  expedited  service,  shall  be 
given  an  opportunity  to  participate  no 
later  than  30  calendar  days  following 
the  date  the  application  was  filed.  An 
opportunity  to  participate  consists  of 
providing  households  with  an  active 
EBT  card  and  PIN,  and  benefits  that 
have  been  posted  to  the  household’s 
EBT  account  and  are  available  for 
spending.  State  agencies,  utilizing  a 
centralized  mailing  system,  must  mail 
EBT  cards  and  PINs,  if  applicable,  in 
time  to  assure  that  the  benefits  can  be 
spent  after  they  are  received  but  before 
the  30-day  standard  expires.  A 
household  has  not  been  provided  an 
opportunity  to  participate  within  the  30- 
day  standard  if  the  EBT  card  or  PIN  is 
mailed  on  the  29th  or  30th  day.  For 
households  entitled  to  expedited 
service,  the  State  agency  shall  make 
benefits  available  to  the  household  not 
later  than  the  seventh  calendar  day 
following  the  date  of  application.  State 
agencies  which  issue  EBT  cards  by  mail 
shall,  at  a  minimum,  use  first  class  mail 
and  sturdy  nonforwarding  envelopes  or 
packages  to  send  EBT  cards  to 
households. 


(c)  Combined  allotments.  For  those 
households  which  are  to  receive  a 
combined  allotment,  the  State  agency 
shall  provide  the  benefits  for  both 
months  as  an  aggregate  (combined) 
allotment,  or  as  two  separate  allotments, 
made  available  at  the  same  time,  in 
accordance  with  the  timeframes 
specified  in  §  273.2  of  this  chapter. 

(d)  Ongoing  households.  State 
agencies  shall  establish  an  availability 
date  for  household  access  to  their 
benefits  and  inform  households  of  this 
date.  All  households  shall  be  placed  on 
an  issuance  schedule  so  that  they 
receive  their  benefits  on  or  about  the 
same  date  each  month.  The  date  upon 
which  a  household  receives  its  initial 
allotment  after  certification  need  not  be 
the  date  that  the  household  must  receive 
its  subsequent  allotments. 

(1)  State  agencies  may  stagger 
issuance  throughout  the  month,  or  for  a 
shorter  period.  When  staggering  benefit 
delivery,  however.  State  agencies  shall 
not  allow  more  than  40  days  to  elapse 
between  the  issuance  of  any  two 
allotments  provided  to  a  household 
participating  longer  than  two 
consecutive,  complete  months. 
Regardless  of  the  issuance  schedule 
used,  the  State  agency  shall  adhere  to 
the  reporting  requirements  specified  in 
§274.4. 

(2)  Upon  the  request  of  the  Tribal 
organization  that  exercises 
governmental  jurisdiction  over  a 
reservation,  the  State  agency  shall 
stagger  the  issuance  of  benefits  for 
eligible  households  located  on 
reservations  for  at  least  15  days  each 
month. 

(3)  When  a  participating  household  is 
transferred  from  one  issuance  system  or 
procedure  to  another  issuance  system  or 
procedure,  the  State  agency  shall  not 
permit  more  than  40  days  to  elapse 
between  the  last  issuance  under  the 
previous  system  or  procedure,  and  the 
first  issuance  under  the  new  system  or 
procedure.  The  40-day  requirement  does 
not  apply  to  instances  in  which  actions 
by  recipients,  such  as  failure  to  submit 

a  monthly  report,  disrupt  benefits. 
Transfers  include,  but  are  not  limited  to, 
households  being  moved  into  or  out  of 
a  staggered  issuance  procedure  and 
households  on  a  fluctuating  schedule 
within  a  staggered  system.  If  the  State 
agency  determines  that  more  than  40 
days  may  elapse  between  issuances,  the 
State  agency  shall  divide  the  new 
issuance  into  two  parts,  with  one  part 
being  issued  within  the  40-day  period, 
ancfthe  second  part,  or  supplemental 
issuance,  being  issued  on  the 
household’s  established  issuance  date  in 
the  new  system  or  procedure.  The 
supplemental  issuance  cannot  provide 
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the  household  more  benefits  than  the 
household  is  entitled  to  receive. 

(4)  Notwithstanding  the  above 
provisions.  In  months  in  which  benefits 
have  been  suspended  under  the 
provisions  of  §  271.7  of  this  chapter. 

State  agencies  may  stagger  issuance  to 
certified  households  following  the  end 
of  the  suspension.  In  such  situations, 
State  agencies  may,  at  their  option, 
stagger  issuance  from  the  date  issuance 
resumes  through  the  end  of  the  month 
or  over  a  five-day  period  following  the 
resumption  of  issuance,  even  if  this 
results  in  benefits  being  issued  after  the 
end  of  the  month  in  which  the 
suspension  occurred. 

(e)  Household  training.  The  State 
a’gency  shall  provide  training  to  each 
household  prior  to  implementation  and 
as  needed  during  ongoing  operation  of 
the  EBT  system.  Training  functions  for 
an  EBT  system  may  be  incorporated  into 
certification  procedures.  At  a  minimum, 
the  household  training  shall  include; 

(1)  Content  which  will  familiarize 
each  household  with  the  provisions  of 
paragraphs  (e)  through  (h)  of  this  section 
and  §274.6  and  §274.7; 

(2)  Notification  to  the  household  of 
the  procedures  for  manual  transactions 
and  re-presentation  as  described  in 

§  274.8(d); 

(3)  The  appropriate  utilization  and 
security  of  the  PIN; 

(4)  Each  household’s  responsibilities 
for  reporting  loss  or  damage  to  the  EBT 
card  and  who  to  report  them  to,  both 
during  and  outside  business  hours. 
Information  on  a  24  hour  hotline 
telephone  number  shall  be  provided  to 
each  household  during  training; 

(5)  Written  materials  and/or  other 
information,  including  the  specific 
rights  to  benefits  in  an  EBT  system, 
shall  be  provided  as  prescribed  under  7 
CFR  272.4(b)  for  bilingual  households 
and  for  households  with  disabilities. 
This  shall  include  the  statement  of  non¬ 
discrimination  found  in  Departmental 
Regulation  4300-3  (available  from 
USDA,  Office  of  Civil  Rights,  Room 
326-W,  Whitten  Building,  Washington, 
DC  20250).  Written  materials  shall  be 
prepared  at  an  educational  reading  level 
suitable  for  SNAP  households; 

(6)  Information  on  the  signs  or  other 
appropriate  indicators  located  in 
checkout  lanes  that  enable  the 
household  to  identify  lanes  equipped  to 
accept  EBT  cards. 

(7)  Disclosure  information  regarding 
adjustments  and  a  household’s  rights  to 
notice,  fair  hearings,  and  provisional 
credits.  The  disclosure  must  also  state 
where  to  call  to  dispute  an  adjustment 
and  request  a  fair  hearing. 

(f)  Personal  Identification  Number 
(PIN).  The  State  agency  shall  permit 


SNAP  households  to  select  their  PIN. 

PIN  assignment  procedures  shall  be 
permitted  in  accordance  with  industry 
standards  as  long  as  PIN  selection  is 
available  to  clients  if  they  so  desire  and 
clients  are  informed  of  this  option. 

(g)  Adjustments.  (1)  The  State  agency 
may  make  adjustments  to  benefits 
posted  to  household  accounts  after  the 
posting  process  is  complete  but  prior  to 
the  availability  date  for  household 
access  in  the  event  benefits  are 
erroneously  posted. 

(2)  A  State  agency  shall  make 
adjustments  to  an  account  to  correct  an 
auditable,  out-of-balance  settlement 
condition  that  occurs  during  the 
redemption  process  as  a  result  cf  a 
system  error.  A  system  error  is  defined 
as  an  error  resulting  from  a  malfunction 
at  any  point  in  the  redemption  process: 
from  the  system  host  computer,  to  the 
switch,  to  the  third  party  processors,  to 
a  store’s  host  computer  or  PQS  device. 
These  adjustments  may  occur  after  the 
availability  date  and  may  result  in  either 
a  debit  or  credit  to  the  household. 

(i)  Client-initiated  adjustments.  The 
State  agency  must  act  on  all  requests  for 
adjustments  made  by  client  households 
within  90  calendar  days  of  the  error 
transaction.  The  State  agency  has  10 
business  days  from  the  date  the 
household  notifies  it  of  the  error  to 
investigate  and  reach  a  decision  on  an 
adjustment  and  move  funds  into  the 
client  account.  This  timeframe  also 
applies  if  the  State  agency  or  entity 
other  than  the  household  discovers  a 
system  error  that  requires  a  credit 
adjustment  to  the  household.  Business 
days  are  defined  as  calendar  days  other 
than  Saturdays,  Sundays,  and  Federal 
holidays. 

(ii)  Retailer-initiated  adjustments.  The 
State  agency  must  act  upon  all 
adjustments  to  debit  a  household’s 

•  account  no  later  than  10  business  days 
from  the  date  the  error  occurred,  by 
placing  a  hold  on  the  adjustment 
balance  in  the  household’s  account.  If 
there  are  insufficient  benefits  to  cover 
the  entire  adjustment,  a  hold  shall  be 
placed  on  any  remaining  balance  that 
exists,  with  the  difference  being  subject 
to  availability  only  in  the  next  future 
month.  The  household  shall  be  given,  at 
a  minimum,  adequate  notice  in 
accordance  with  §  273.13  of  this 
chapter.  The  notice  must  be  sent  at  the 
time  the  initial  hold  is  attempted  on  the 
household’s  current  month’s  remaining 
balance,  clearly  state  the  full  adjustment 
amount,  and  advise  the  household  that 
any  amount  still  owed  is  subject  to 
collection  from  the  household’s  next 
future  month’s  benefits. 


(A)  The  household  sh^ll  have  90  days 
from  the  date  of  the  notice  to  request  a 
fair  hearing. 

(B)  Should  the  household  dispute  the 
adjustment  and  request  a  hearing  within  . 
10  days  of  the  notice,  a  provisional 
credit  must  be  made  to  the  household’s 
account  by  releasing  the  hold  on  the 
adjustment  balance  within  48  hours  of 
the  request  by  the  household,  pending 
resolution  of  the  fair  hearing.  If  no 
request  for  a  hearing  is  made  within  10 
days  of  the  notice,  the  hold  is  released 
on  the  adjustment  balance,  and  this 
amount  is  credited  to  the  retailer’s 
account.  If  there  are  insufficient  funds 
available  in  the  current  month  to  cover 
the  full  adjustment  amount,  the  hold 
may  be  maintained  and  settled  at  one 
time  after  the  next  month’s  benefits 
become  available.  * 

(3)  The  appropriate  management 
controls  and  procedures  for  accessing 
benefit  accounts  after  the  posting  shall 
be  instituted  to  ensure  that  no 
unauthorized  adjustments  are  made  in 
accordance  with  paragraph  (h)(3)  of  this 
section. 

(h)  Stale  account  handling.  Stale 
benefit  accounts  are  those  Program 
benefit  accounts  which  are  not  accessed 
for  three  months  or  longer. 

(1)  If  EBT  accounts  are  inactive  for  3 
months  or  longer,  the  State  agency  may 
store  such  benefits  offline. 

(i)  Benefits  stored  off-line  shall  be 
made  available  upon  reapplication  or  re¬ 
contact  by  the  household; 

(ii)  The  State  agency  shall  attempt  to 
notify  the  household  of  this  action 
before  storage  of  the  benefits  off-line 
and  describe  the  steps  necessary  to 
bring  the  benefits  back  on-line; 

(2)  The  State  agency  shall  expunge 
benefits  that  have  not  been  accessed  by 
the  household  after  a  period  of  one  year. 
Issuance  reports  shall  reflect  the 
adjustment  to  the  State  agency  issuance 
totals  to  comply  with  monthly  issuance 
reporting  requirements  prescribed  under 
§274.4. 

(3)  Procedures  shall  be  established  to 
permit  the  appropriate  managers  to 
adjust  benefits  that  have  already  been 
posted  to  a  benefit  account  prior  to  the 
household  accessing  the  account;  or, 
after  an  account  has  become  dormant. 
The  procedures  shall  also  be  applicable 
to  removing  stale  accounts  for  off-line 
storage  of  benefits  or  when  the  benefits 
are  expunged.  Whenever  benefits  are 
expunged  or  stored  off-line,  the  State 
agency  shall  document  the  date,  amount 
of  the  benefits  and  storage  location  in 
the  household  case  file. 

§  274.3  Retailer  management. 

(a)  Retailer  participation.  (1)  All 
authorized  retailers  must  be  afforded  the 
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opportunity  to  participate  in  the  EBT 
system.  An  authorized  food  retailer 
shall  not  be  required  to  participate  in  an 
EBT  system. 

(1)  Retailers  who  do  not  have 
immediate  access  to  telephones  at  the 
time  of  authorization  shall  be 
accommodated  by  an  alternative  system 
(e.g.,  manual  vouchers  with  preliminary 
or  delayed  telephone  verification)  for 
redeeming  Program  benefits  from 
eligible  SNAP  customers.  These  retailers 
include  stationary  food  stores  which  opt 
to  make  home  deliveries  to  SNAP 
households,  house-to-house  trade  routes 
which  operate  on  standing  orders  from 
customers,  e.g.  milk  and  bread  delivery 
routes,  food  buying  cooperatives 
authorized  to  participate  as  well  as 
other  food  retailers  authorized  under 

§  278.1  of  this  chapter.  Prior  to  delivery 
or  upon  returning  to  the  store,  the 
retailer  shall  telephone  the  EBT  central 
computer  or  hotline  number  to  log  the 
transaction  and  obtain  an  authorization 
number.  If  authorization  cannot  be 
obtained  before  or  at  the  time  of 
purchase,  the  retailer  assumes  the  risk 
for  sufficient  benefits  being  available  in 
the  household’s  account.  Any  alternate 
method  cannot  be  burdensome  on  either 
the  household  or  the  retailer,  and  it 
must  include  acceptable  privacy  and 
security  features.  Such  systems  shall 
only  be  available  to  retailers  that  cannot 
be  equipped  with  a  POS  terminal  at  the 
time  of  authorization. 

(ii)  Newly  authorized  retailers  shall 
have  access  to  the  EBT  system  within  2 
weeks  after  the  receipt  of  the  FNS 
authorization  notice.  However, 
whenever  a  retailer  chooses  to  employ 
a  third  party  processor  to  drive  its 
terminals  or  elects  to  drive  its  own 
terminals,  access  to  the  system  shall  be 
accomplished  within  a  30  day  period  or 
a  mutually  agreed  upon  time  to  enable 
the  third  party  interface  specifications 
and  any  State  required  functional 
certification  to  be  performed  by  the 
State  agency  and/or  its  contractor. 

(2)  Authorized  retailers  shall  not  be 
required  to  pay  costs  essential  to  and 
directly  attributable  to  EBT  system 
operations  as  long  as  the  equipment  or 
services  are  provided  by  the  State 
agency  or  its  contractor  and  are  utilized 
solely  for  SNAP.  In  addition,  if  Program 
equipment  is  deployed  under  contract 
to  the  State  agency,  the  State  agency 
may,  with  USDA  approval,  share 
appropriate  costs  with  retailers  if  the 
equipment  is  also  utilized  for 
commercial  purposes.  The  State  agency 
may  choose  to  charge  retailers 
reasonable  fees  in  the  following 
circumstances; 

(i)  Cost  for  the  replacement  of  lost, 
stolen  or  damaged  equipment; 


(ii)  The  cost  of  materials  and  supplies 
for  POS  terminals  not  provided  by  the 
State  agency; 

(iii)  Telecommunication  costs  for  all 
non-EBT  use  by  retailers  when  lines  are 
provided  by  the  State  agency.  In 
addition.  State  agencies  may  remove 
phone  lines  from  retailers  in  instances 
where  there  is  significant  misuse  of  the 
lines. 

(3)  The  State  agency  shall  ensure  that 
the  EBT  system  provides  credits  to  the 
financial  institution  holding  the 
accounts  for  retailers  or  third  party 
processors  within  two  business  days  of 
the  daily  cut-over  period  for  retailer 
settlement.  The  cut-over  period  is  the 
time  of  day  established  by  the  system  to 
define  the  end  of  a  transaction  day  for 
settlement  and  reconciliation. 

(b)  POS  deployment.  POS  terminals 
shall  be  deployed  as  follows: 

(1.)  For  an  FNS  authorized  retailer 
with  Program  benefit  redemption 
amounting  to  15  percent  or  more  of  total 
food  sales,  all  checkout  lanes  shall  be 
equipped; 

(2)  For  an  FNS  authorized  retaile;" 
with  Program  benefit  redemptions 
representing  less  than  15  percent  of  total 
food  sales,  superstores  and 
supermarkets  shall,  at  a  minimum, 
receive  one  terminal  for  every  $11,000 
in  monthly  redemption  activity  up  to 
the  number  of  lanes  per  store.  All  other 
food  retailers  shall  receive  one  terminal 
for  every  $8,000  in  monthly  redemption 
activity  up  to  the  number  of  lanes  per 
store.  However,  a  State  agency  may 
utilize  an  alternative’deployment 
formula  that  permits  equipment 
deployment  at  higher  levels  than 
required  by  this  paragraph  up  to  the 
number  of  lanes  in  each  store.  The  State 
agency  shall  review  terminal 
deployment  on  a  yearly  basis  and  shall 
be  authorized  to  remove  excess 
terminals  if  actual  redemption  activity 
warrants  a  reduction. 

(3)  For  newly  authorized  retailers,  the 
State  agency  and  retailer  shall  negotiate 
a  mutually  agreed  level  of  terminal 
deployment  up  to  the  number  of  lanes 
per  store.  The  State  agency  may  consult 
with  the  appropriate  FNS  field  office  in 
order  to  determine  the  previous  SNAP 
redemption  activity  that  could  be 
utilized  in  determining  the  initial 
number  of  terminals  to  deploy  in  newly 
authorized  retailer  firms.  State  agencies 
will  also  need  to  make  accommodations 
for  border  stores  that  are  deemed 
necessary  for  client  access.  To  do  so. 
State  agencies  must  ensure  that 
procedures  are  in  place  to  process 
manual  vouchers  in  instances  when  the 
system  is  down  or  for  those  retailers  that 
do  not  have  POS  equipment. 
Redemption  information  shall  remain 


confidential.  Unauthorized  release  of 
redemption  information  is  subject  to 
penalties  defined  in  Section  15  of  the 
Food  and  Nutrition  Act  of  2008  (7 
U.S.C.  2024). 

(4)  Any  FNS  authorized  retailer  shall 
be  able  to  submit  further  evidence  that 
it  warrants  additional  terminals  after  the 
initial  POS  terminals  are  deployed. 

SNAP  households  may  also  submit 
evidence  to  the  State  agency  that 
additional  POS  terminals  are  needed. 
State  agencies  may  provide  retailers 
with  additional  terminals  above  the 
minimum  number  required  by  this 
paragraph  at  customer  service  booths  or 
other  locations  if  appropriate. 

(c)  Retailer  agreements.  The  State 
agency  shall  enter  into  an  agreement  • 
with  each  authorized  retailer.  The 
retailer  agreement  shall  describe  the 
terms  and  conditions  of  participation  in 
the  SNAP  EBT  system.  At  a  minimum, 
the  agreement  shall: 

(1)  Describe  all  terms  and  conditions 
with  respect  to  equipment  ownership, 
lease  arrangements,  handling  and 
maintenance  for  which  the  State  agency 
and  merchant  are  liable; 

(2)  Describe  the  agreed  upon 
procedures  and  policies  for 
participation  and  withdrawal  from  the 
EBT  system; 

(3)  Comply  with  all  Program 
regulations  with  respect  to  retailer 
participation  in  the  Program  and 
treatment  of  SNAP  households.  This 
shall  include  specific  requirements  with 
respect  to  the  deployment  of  terminals 
and  the  identification  of  checkout  lanes 
for  SNAP  customers; 

(4)  Delineate  the  liabilities  during 
system  downtime  and  the  associated 
responsibilities  of  each  party  with 
respect  to  the  use  of  off-line  and/or 
manually  entered  data,  paper  vouchers, 
and  re-presented  vouchers. 

(d)  Third  party  processors  are 
financial  institutions,  cardholder 
authorization  processors  other  than  the 
party  with  which  the  State  agency  has 
contracted  for  EBT  services,  and  food 
retailers  driving  their  own  terminals 
that  are  capable  of  relaying  electronic 
transactions  to  a  central  database 
computer  for  authorization.  The  State 
agency  shall  afford  retailers  the 
opportunity  to  use  third  party 
processors  and  shall  provide  interface 
specifications  and  certification 
standards  in  order  for  the  third  party 
processor  to  participate  in  the  EBT 
system. 

(1)  In  order  to  participate  in  a  SNAP 
EBT  system,  a  third  party  processor 
must  be  able  to  meet  all  third  party 
interface  specifications  and  certification 
standards  associated  with  §  274.8.  The 
State  agency  shall  make  available  to 
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third  party  processors  the  third  party 
interface  specifications  prior  to 
implementation  of  the  EBT  system  to 
enable  third  party  processors  to  access 
the  database.  Third  party  processors 
shall  undergo  functional  and  acceptance 
tests  as  specified  by  the  State  agency; 

(2)  Third  party  processors  shall  be 
liable  for  transactions  until  the 
transaction  has  been  electronically 
accepted  by  the  contracted  vendor  or  an 
intermediate  processing  facility; 

(3)  The  State  agency  shall  ensure  that 
third  party  processors  andTood  retailers 
driving  their  own  terminals  comply 
with  this  section  and  all  applicable 
Program  regulations. 

(e)  Managing  retailer  participation. 
The  State  agency  shall: 

(1)  Convey  retailer  authorization 
information  provided  by  FNS  to  the 
system  operator  using  the  Retailer  EBT 
Data  Exchange  (REDE)  system.  The  State 
agency  must  access  the  REDE  files  to 
ensure  that  the  FNS  retailer  files  used  to 
authorize  valid  EBT  SNAP  transactions 
are  updated  on  a  daily  basis. 

(2)  Follow-up  on  actions  taken 
regarding  any  disqualification  or 
withdrawal  of  an  authorized  retailer 
from  the  Program  must  occur  within 
two  business  days  after  receipt; 

(3)  Add  newly  authorized  retailers  or 
third  party  processors  to  the  EBT  system 
as  prescribed  under  paragraph  {a)(l)(ii) 
of  this  section. 

(4)  Ensure  that  only  currently 
authorized  retailers  can  access  the 
system; 

(5)  Monitor  retailers  to  ensure  that 
equipment  deployment  complies  with 
paragraph  (b)  of  this  section; 

(6)  Ensure  that  equipment  and 
supplies  are  maintained  in  working 
order  for  retail  stores  equipped  by  the 
State  agency  or  its  contractor. 

Equipment  shall  be  replaced  or  repaired 
within  48  hours; 

(7)  Ensure  that  retail  store  employees 
are  trained  in  system  operation  prior  to 
redeeming  benefits.  Retailer  training 
shall  be  offered  by  the  State  agency  and 
include  the  provision  of  appropriate 
written  and  program  specific  materials. 
Retailers  have  the  option  to  w'aive 
instruction  by  the  State  agency  if  they 
desire.  State  agencies  shall  direct 
retailers  to  confirm  in  writing  that  they 
are  waiving  their  option  to  training; 

(8)  Conduct  adjustments  as  prescribed 
under  §  274.2(g)  of  this  chapter; 

§274.4  Reconciliation  and  reporting. 

(a)  Reconciliation.  State  agencies  shall 
account  for  all  issuance  through  a 
reconciliation  process.  The  EBT  system 
shall  provide  reports  and 
documentation  pertaining  to  the 
following! 


(1)  Reconciliation.  Reconciliation 
shall  be  conducted  and  records  kept  as 
follows: 

(i)  Reconciliation  of  benefits  posted  to 
household  accounts  on  the  central 
computer  against  benefits  on  the 
Issuance  Authorization  File; 

(ii)  Reconciliation  of  individual  ^ 
household  account  balances  against 
account  activities  on  a  daily  basis; 

(iii)  Reconciliation  of  each  individual 
retail  store’s  SNAP  transactions  per  POS 
terminal  and  in  total  to  deposits  on  a 
daily  basis; 

(iv)  Verification  of  retailer’s  credits 
against  deposit  information  entered  into 
the  automated  clearinghouse  (ACH) 
network; 

(v)  Reconciliation  of  total  funds 
entered  into,  exiting  from,  and 
remaining  in  the  system  each  day; 

(vi)  Maintenance  of  audit  trails  that 
document  the  full  cycle  of  issuance 
from  benefit  allotment  posting  to  the 
State  issuance  authorization  file  through 
posting  to  POS  transactions  at  retailers 
through  settlement  of  retailer  credits. 

(b)  Management  reports.  The  State 
agency  shall  require  the  EBT  system  to 
provide  reports  that  enable  the  State 
9gency  to  manage  the  system.  The 
reports  shall  be  available  to  the  State 
agency  or  FNS  as  requested  on  a  timely 
basis  and  consist  of: 

(1)  Information  on  how  the  system 
operates  relative  to  its  performance 
standards,  the  incidence,  type  and  cause 
of  system  problems,  and  utilization 
patterns. 

(2)  Retailer  transaction  data  submitted 
to  FNS  on  a  monthly  basis.  This  data 
must  be  submitted  in  the  specified 
format  in  accordance  with  the  required 
schedule. 

(3)  Data  detailing  by  specified 
category  the  amount  of  Program  benefits 
issued  or  returned  through  the  EBT 
system  shall  be  provided  in  a  format 
and  mechanism  specified  by  FNS  to  the 
FNS  Account  Management  Agent  as  the 
benefits  become  available  to  recipients. 
This  data  will  be  used  to  increase  or 
decrease  the  SNAP  EBT  benefit  funding 
authorization  for  the  State’s  Automated 
Standard  Application  for  Payment 
(ASAP)  account. 

(c)  Required  reports.  The  State  agency 
shall  review  and  submit  the  following 
reports  to  FNS  on  a  monthly  basis: 

(1)  Form  FNS-46,  Issuance 
Reconciliation  Report,  shall  be 
submitted  by  each  State  agency 
operating  an  issuance  system.  The 
report  shall  be  prepared  at  the  level  of 
the  State  agency  where  the  actual 
reconciliation  of  posted  benefits  and  the 
master  issuance  file  occurs. 

(i)  The  State  agency  shall  identify  and 
report  the  number  and  value  of  all 


issuances  which  do  not  reconcile  with 
the  master  issuance  file.  All 
unreconciled  issuances  shall  be 
identified  as  specified  on  this  reporting 
document. 

(ii)  The  report  shall  be  received  by 
FNS  no  later  than  90  days  following  the 
end  of  the  report  month. 

(2)  Form  FNS-388,  State  Issuance  and 
Participation  Estimates,  (i)  State 
agencies  shall  telephone  or  transmit  by 
computer  the  Form  FNS-388  data  and 
mail  the  reports  to  the  FNS  regional 
office  no  later  than  the  19th  day  of  each 
month.  When  the  19th  falls  on  a 
weekend  or  holiday,  the  Form  FNS-388 
data  shall  be  reported  by  telephone  or 
transmitted  by  computer  and  mailed  on 
the  first  work  day  after  the  19th.  The 
Form  FNS-388  report  shall  be  signed  by 
the  person  responsible  for  completing 
the  report  or  a  designated  State  agency 
official. 

(ii)  The  Form  FNS-388  report  shall 
provide  Statewide  estimated  or  actual 
totals  of  issuance  and  participation  for 
the  current  and  previous  month,  and 
actual  or  final  participation  totals  for  the 
second  preceding  month.  In  addition  to 
the  participation  totals  for  the  second 
preceding  months  of  january  and  July, 
provided  on  the  March  and  September 
reports,  non-assistance  (NA)  and  public 
assistance  (PA)  household  and  person 
participation  breakdowns  shall  be 
provided.  As  an  attachment  to  the 
March  and  September  Form  FNS-388 
reports.  State  agencies  shall  provide 
project  area  breakdowns  of  benefit 
issuance  and  NA/PA  household  and 
person  participation  data  for  the  second 
preceding  months  of  January  and  July. 

(iii)  State  agencies  shall  submit  any 
proposed  changes  in  their  estimation 
procedures  to  be  used  in  determining 
the  Form  FNS-388  data  to  the  FNS 
regional  office  for  review  and  comment. 
FNS  shall  monitor  the  accuracy  of  the 
Statewide  estimated  dollar  value  of 
benefits  issued  and  the  number  of 
households  and  persons  participating  as 
reported  on  the  Form  FNS-388  report 
against  the  Statewide  actual  total 
participation  as  reported  on  succeeding 
Form  FNS-388  reports  and  against  the 
semiannual  project  area  participation 
totals  attached  to  the  March  and 
September  Form  F’NS-388  reports.  The 
FNS  accuracy  standards  for  the  issuance 
and  participation  estimates  are  that 
estimates  for  the  current  month  be 
within  (+)  or  ( - )  four  (4)  percent  of 
actual  levels,  and  the  estimates  for  the 
previous  month  be  within  (+)  or  ( - )  two 
(2)  percent  of  actual  levels.  State 
agencies  shall  explain  any  unusual 
circumstances  that  cause  benefit 
issuance  and/or  participation  data  to  not 
meet  these  accuracy  standards.  If  a  State 
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agency  fails  to  meet  these  accuracy 
standards,  FNS  shall  notify  the  State 
agency  and  assist  the  State  agency  in 
revising  its  estimating  procedures  to 
improve  its  reporting. 

(iv)  A  participating  household  is  one 
that  is  certified  and  has  been,  or  wdll  be, 
issued  benefits  (whether  or  not  the 
benefits  are  used),  and  households  that 
have  met  the  eligibility  requirements, 
but  will  receive  zero  benefits. 

§  274.5  Record  retention  and  forms 
security. 

(a)  Availability  of  records.  (1)  The 
State  agency  shall  maintain  issuance, 
inventory,  reconciliation,  and  other 
accountability  records  for  a  period  of 
three  years  as  specified  in  §  272.1(f)  of 
this  chapter.  This  period  may  be 
extended  at  the  written  request  of  FNS. 

(2)  In  lieu  of  the  records  themselves, 
easily  retrievable  microfilm,  microfiche, 
or  computer  tapes  which  contain  the 
required  information  may  be 
maintained. 

(b)  Control  of  issuance  documents. 
The  State  agency  shall  control  all 
issuance  documents  which  establish 
household  eligibility  while  the 
documents  are  transferred  and 
processed  within  the  State  agency.  The 
State  agency  shall  use  numbers, 
batching,  inventory  control  logs,  or 
similar  controls  from  the  point  of  initial 
receipt  through  the  issuance  and 
reconciliation  process. 

(c)  Accountable  documents.  (1)  EBT 
cards  shall  be  considered  accountable 
documents.  The  State  agency  shall 
provide  the  following  minimum 
security  and  control  procedures  for 
these  documents: 

(1)  Secure  storage; 

(ii)  Access  limited  to  authorized 
personnel; 

(iii)  Bulk  inventory  control  records; 

(iv)  Subsequent  control  records 
maintained  through  the  point  of 
issuance  or  use;  and 

(v)  Periodic  review  and  validation  of 
inventory  controls  and  records  by 
parties  not  otherwise  involved  in 
maintaining  control  records. 

(2)  For  notices  of  change  which 
initiate,  update  or  terminate  the  master 
issuance  file,  the  State  agency  shall,  at 
a  minimum,  provide  secure  storage  and 
shall  limit  access  to  authorized 
personnel. 

§  274.6  Replacement  issuances  and  cards 
to  households. 

(a)  Providing  replacement  issuance. 
(1)  Subject  to  the  restrictions  in 
paragraph  (a)(3)  of  this  section.  State 
agencies  shall  provide  replacement 
issuances  to  a  household  when  the 
household  reports  that  food  purchased 


with  Program  benefits  was  destroyed  in 
a  household  misfortune. 

(2)  Where  a  Federal  disaster 
declaration  has  been  issued  and  the 
household  is  eligible  for  disaster  SNAP 
benefits  under  the  provisions  of  part 
280,  the  household  shall  not  receive 
both  the  disaster  allotment  and  a 
replacement  allotment  for  a  misfortune. 

(3)  Replacement  restrictions,  (i) 
Replacement  issuances  shall  be 
provided  only  if  a  household  timely 
reports  a  loss  orally  or  in  writing.  The 
report  will  be  considered  timely  if  it  is 
made  to  the  State  agency  within  10  days 
of  the  date  food  purchased  with 
Program  benefits  is  destroyed  in  a 
household  misfortune. 

(ii)  No  limit  on  the  number  of 
replacements  shall  be  placed  on  the 
replacement  of  food  purchased  with 
Program  benefits  which  was  destroyed 
in  a  household  misfortune. 

(iii)  Except  for  households  certified 
under  7  CFR  part  280,  replacement 
issuances  shall  be  provided  in  the 
amount  of  the  loss  to  the  household,  up 
to  a  maximum  of  one  month’s  allotment, 
unless  the  issuance  includes  restored 
benefits  which  shall  be  replaced  up  to 
their  full  value. 

(4)  Household  statement  of  loss,  (i) 
Prior  to  issuing  a  replacement,  the  State 
agency  shall  obtain  from  a  member  of 
tbe  household  a  signed  statement 
attesting  to  the  household’s  loss.  The 
required  statement  may  be  mailed  to  the 
State  agency  if  the  household  member  is 
unable  to  come  into  the  office  because 
of  age,  handicap  or  distance  from  the 
office  and  is  unable  to  appoint  an 
authorized  representative. 

(ii)  If  the  signed  statement  or  affidavit 
is  not  received  by  the  State  agency- 
within  10  days  of  the  date  of  report,  no 
replacement  shall  be  made.  If  the  10th 
day  falls  on  a  weekend  or  holiday,  and 
the  statement  is  received  the  day  after 
the  weekend  or  holiday,  the  State 
agency  shall  consider  the  statement 
timely  received. 

(iii)  The  statement  shall  be  retained  in 
the  case  record.  It  shall  attest  to  the 
destruction  of  food  purchased  with  the 
original  issuance  and  the  reason  for  the 
replacement,  ft  shall  also  state  that  the 
household  is  aware  of  the  penalties  for 
intentional  misrepresentation  of  the 
facts,  including  but  not  limited  to,  a 
charge  of  perjury  for  a  false  claim. 

(5)  Time  limits  for  making  issuance 
replacements,  (i)  Replacement  issuances 
shall  be  provided  to  households  within 
10  days  after  report  of  loss  or  within  two 
(2)  working  days  of  receiving  the  signed 
household  statement  required  in 
paragraph  (a)(4)  of  this  section, 
whichever  date  is  later. 


(ii)  The  State  agency  shall  deny  or 
delay  replacement  issuances  in  cases  in 
which  available  documentation 
indicates  that  the  household’s  request 
for  replacement  appears  to  be 
fraudulent. 

(iii)  The  household  shall  be  informed 
of  its  right  to  a  fair  hearing  to  contest  the 
denial  or  delay  of  a  replacement 
issuance.  Replacements  shall  not  be 
made  while  the  denial  or  delay  is  being 
appealed. 

(6)  Verifying  issuance  and  household 
misfortune,  (i)  Upon  receiving  a  request 
for  replacement  of  an  issuance  for  food 
destroyed  in  a  household  misfortune, 
the  State  agency  shall  determine  if  the 
issuance  w^as  validly  issued.  The  State 
agency  shall  also  comply  with  all 
applicable  provisions  in  paragraphs 
(a)(3)  through  (a)(5)of  this  section. 

(ii)  Prior  to  replacing  destroyed  food 
that  was  purchased  with  Program 
benefits,  the  State  agency  shall 
determine  that  the  destruction  occurred 
in  a  household  misfortune  or  disaster, 
such  as,  but  not  limited  to,  a  fire  or 
flood.  This  shall  be  verified  through  a 
collateral  contact,  documentation  fiom  a 
community  agency  including,  but  not 
limited  to,  the  fire  department  or  the 
Red  Cross,  or  a  home  visit. 

(7)  Documentation  and  reconciliation 
of  replacement  issuances,  (i)  The  State 
agency  shall  document  in  the 
household’s  case  file  each  request  for 
replacement,  the  date,  the  reason,  and 
whether  or  not  the  replacement  was 
provided.  This  information  may  be 
recorded  exclusively  on  the  household 
statement  required  in  paragraph  (a)(4)  of 
this  section. 

(ii)  The  State  agency  shall  maintain, 
in  readily-identifiable  form,  a  record  of 
the  replacements  granted  to  the 
household,  the  reason,  and  the  month. 
The  record  may  be  a  case  action  sheet 
maintained  in  the  case  file,  notations  on 
the  master  issuance  file,  if  readily 
accessible,  or  a  document  maintained 
solely  for  this  purpose. 

(iii)  When  a  request  for  replacement  is 
made  late  in  an  issuance  month,  the 
replacement  will  be  issued  in  a  month 
subsequent  to  the  month  in  which  the 
original  benefit  was  issued.  All 
replacements  shall  be  posted  and 
reconciled  to  the  month  of  issuance  of 
the  replacement  and  may  be  posted  to 
the  month  of  issuance  of  the  original 
benefit,  so  that  all  duplicate  transactions 
may  be  identified. 

(b)  Providing  replacement  EBT  cards 
or  PINs.  In  general,  the  State  agency 
shall  replace  EBT  cards  within  2 
business  days  following  notice  by  the 
household  to  the  State  agency  that  the 
card  has  been  lost  or  stolen.  In  cases 
where  tbe  State  agency  is  using 
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centralized  card  issuance,  replacement 
can  be  extended  to  take  place  within  up 
to  five  calendar  days.  In  all  instances, 
the  State  agency  must  ensure  that 
clients  have  in  hand  an  active  card  and 
PIN  with  benefits  available  on  the  card, 
within  the  time  frame  the  State  agency 
has  identified  for  card  replacement. 

(1)  The  State  agency  shall.ensure  that 
a  duplicate  account  is  not  established 
which  would  permit  households  to 
access  more  than  one  account  in  the 
system. 

(2)  An  immediate  hold  shall  be  placed 
on  accounts  at  the  time  notice  is 
received  from  a  household  regarding  the 
need  for  card  or  PIN  replacement.  The 
State  agency  shall  implement  a 
reporting  system  which  is  continually 
operative.  Once  a  household  reports  that 
their  EBT  card  has  been  lost  or  stolen, 
the  State  agency  shall  assume  liability 
for  benefits  subsequently  drawn -from 
the  account  and  replace  any  lost  or 
stolen  benefits  to  the  household.  The 
State  agency  or  its  agent  shall  maintain 

a  record  showing  the  date  and  time  of 
all  reports  by  households  that  their  card 
is  lost  or  stolen. 

(3)  The  State  agency  may  impose  a 
replacement  fee  by  reducing  the 
monthly  allotment  of  the  household 
receiving  the  replacement  card; 
however,  the  fee  may  not  exceed  the 
cost  to  replace  the  card.  If  the  State 
agency  intends  to  collect  the  fee  hy 
reducing  the  monthly  allotment,  it  must 
follow  FNS  reporting  procedures  for 
collecting  program  income.  State 
agencies  currently  operating  EBT 
systems  must  inform  FNS  of  their 
proposed  collection  operations.  State 
agencies  in  the  process  of  developing  an 
EBT  system  must  include  the  procedure 
for  collection  of  the  fee  in  their  system 
design  document.  All  plans  must 
specify  how  the  State  agency  intends  to 
account  for  card  replacement  fees  and 
include  identification  of  the 
replacement  threshold,  frequency,  and 
circumstances  in  which  the  fee  shall  be 
applicable.  State  agencies  may  establish 
■good  cause  policies  that  provide 
exception  rules  for  cases  where 
replacement  card  fees  will  not  be 
collected. 

§274.7  Benefit  redemption  by  eligible 
households. 

(a)  Eligible  food.  Program  benefits 
may  be  used  only  by  the  household,  or 
other  persons  the  household  selects,  to 
purchase  eligible  food  for  the 
household,  which  includes,  for  certain 
households,  the  purchase  of  prepared 
meals,  and  for  other  households 
residing  in  certain  designated  areas  of 
Alaska,  the  purchase  of  hunting  and 
Fishing  equipment  with  benefits.  '  i  ;  ' 


(b)  Prior  payment  prohibition. 

Program  benefits  shall  not  be  used  to 
pay  for  any  eligible  food  purchased 
prior  to  the  time  at  which  an  EBT  card 
is  presented  to  authorized  retailers  or 
meal  services.  Neither  shall  benefits  be 
used  to  pay  for  any  eligible  food  in 
advance  of  the  receipt  of  food,  except 
when  prior  payment  is  for  food 
purchased  from  a  nonprofit  cooperative 
food  purchasing  venture. 

(c)  Transaction  limits.  No  minimum 
dollar  amount  per  transaction  or 
maximum  limit  on  the  number  of 
transactions  shall  be  established.  In 
addition,  no  transaction  fees  shall  be 
imposed  on  SNAP  households  utilizing 
the  EBT  system  to  access  their  benefits. 

(d)  Access  to  balances.  (1)  Households 
shall  be  permitted  to  determine  their 
SNAP  account  balances  without  making 
a  purchase  or  standing  in  a  checkout 
line. 

(2)  The  State  agency  shall  ensure  that 
the  EBT  system  is  capable  of  providing 
a  transaction  history  for  a  period  of  up 
to  2  calendar  months  to  households 
upon  request. 

(3)  Households  shall  be  provided 
printed  receipts  at  the  time  of 
transaction  in  accordance  with 

§  274.8(b)(7). 

(e)  Access  to  retail  stores.  (1)  The  EBT 
system  shall  provide  for  minimal 
disruption  of  access  to  and  service  in 
retail  stores  by  eligible  households. 

(2)  The  EBT  system  shall  not  result  in 
a  significant  increase  in  the  cost  of  food 
or  cost  of  transportation  to  authorized 
retailers  for  SNAP  households. 

(f)  Equal  treatment.  The  EBT  system 
shall  be  implemented  and  operated  in  a 
manner  that  maintains  equal  treatment 
for  SNAP  households  in  accordance 
with  §  278.2(b)  of  tbis  chapter.  The 
following  requirements  for  the  equal 
treatment  of  SNAP  households  shall 
directly  apoly  to  EBT  systems; 

(1)  Retaifers  shall  not  establish  special 
checkout  lanes  which  are  only  for  SNAP 
households.  If  special  lanes  are 
designated  for  the  purpose  of  accepting 
other  electronic  debit  or  credit  cards 
and/or  other  payment  methods  such  as 
checks,  SNAP  customers  with  EBT 
cards  may  also  be  assigned  to  such  lanes 
as  long  as  other  commercial  customers 
are  assigned  there  as  well. 

(2)  Checkout  lanes  equipped  with 
POS  devices  shall  be  made  available  to 
SNAP  households  during  all  retail  store 
hours  of  operation. 

(g)  Households  eligible  for  prepared 
meals.  (1)  Meals-on-wheels.  Eligible 
household  members  60  years  of  age  or 
over  or  members  who  are  housebound, 
physically  handicapped,  or  otherwise 
disabled  to  the  extent  that  they  are 
unable  to  adequately  prepare  all  their 


meals,  and  their  spouses,  may  use 
Program  benefits  to  purchase  meals 
prepared  for  and  delivered  to  them  by 
a  nonprofit  meal  delivery  service 
authorized  by  FNS. 

(2)  Communal  dining  facilities. 

Eligible  household  members  60  years  of 
age  or  over  and  their  spouses,  or  those 
receiving  SSI  and  their  spouses,  may 
use  Program  benefits  issued  to  them  to 
purchase  meals  prepared  especially  for 
them  at  communal  dining  facilities 
authorized  by  FNS  for  that  purpose. 

(3)  Residents  of  certain  institutions,  (i) 
Members  of  eligible  households  who  are 
narcotics  addicts  or  alcoholics  and  who 
regularly  participate  in  a  drug  or 
alcoholic  treatment  rehabilitation 
program  may  use  Program  benefits  to 
purchase  food  prepared  for  them  during 
the  course  of  such  program  by  a  private 
nonprofit  organization  or  institution  or 
publicly  operated  community  mental 
health  center  which  is  authorized  by 
FNS  to  redeem  benefits  in  accordance 
with  §  278.1  and  §  278.2(g)  of  this 
chapter. 

(ii)  Eligible  residents  of  a  group  living 
arrangement  may  use  Program  benefits 
issued  to  them  to  purchase  meals 
prepared  especially  for  them  at  a  group 
living  arrangement  which  is  authorized 
by  FNS  to  redeem  benefits  in 
accordance  with  §  278.1  and  §  278.2(g) 
of  this  chapter. 

(iii)  Residents  of  shelters  for  battered 
women  and  children  as  defined  in 

§  278.1(g)  of  this  chapter  may  use  their 
Program  benefits  to  purchase  meals 
prepared  especially  for  them  at  a  shelter 
which  is  authorized  by  FNS  to  redeem 
benefits  in  accordance  with  §  278.1  and 
§  278.2(g)  of  this  chapter. 

(4)  Homeless  households,  (i) 

Homeless  SNAP  households  may  use 
their  Progi;pm  benefits  to  purchase 
prepared  meals  from  authorized 
homeless  meal  providers. 

(ii)  Eligible  homeless  households  may 
use  Program  benefits  to  purchase  meals 
from  restaurants  authorized  by  FNS  for 
such  purpose. 

(h)  Eligible  households  residing  in 
areas  of  Alaska  determined  by  FNS  as 
areas  where  access  to  authorized 
retailers  is  difficult  and  which  rely 
substantially  on  hunting  and  fishing  for 
subsistence  may  use  all  or  any  part  of 
the  Program  benefits  issued  to  purchase 
hunting  and  fishing  equipment  such  as 
nets,  hooks,  rods,  harpoons  and  knives, 
but  may  not  use  benefits  to  purchase 
firearms,  ammunition,  and  other 
explosives. 

(i)  State  agencies  shall  implement  a 
method  to  ensure  that  access  to 
prepared  meals  and  hunting  and  fishing 
equipment  is  limited  to  eligible 
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households  as  described  in  paragraphs 

(g)  through  (h)  of  this  section. 

§274.8  Functional  and  technical  EBT 
system  requirements. 

(a)  Functional  requirements.  The  State 
agency  shall  ensure  that  the  EBT  system 
is  capable  of  performing  the  following 
functional  requirements  prior  to 
implementation: 

(1)  Authorizing  household  benefits,  (i) 
Issuing  and  replacing  EBT  cards  to 
eligible  households; 

(ii)  Permitting  eligible  households  to 
select  a  personal  identification  number 
(PINs)  at  least  four  digits  in  length; 

(iii)  Establishing  benefit  cards  and 
accounts  with  the  central  computer 
database; 

(iv)  Maintaining  the  master  household 
issuance  record  file  data  and  current 
authorization  information; 

(v)  Training  households  and  other 
users  in  system  usage; 

(vi)  Authorizing  benefit  delivery; 

(vii)  Posting  benefits  to  each 
household’s  account  for  regular  and 
supplemental  issuances; 

(viii)  Providing  households  with 
access  to  information  on  benefit 
availability; 

(ix)  Ensuring  the  privacy  of  household 
data  and  providing  benefit  and  data 
security; 

(x)  Inventor^'ing  and  securing 
accountable  documents;  and 

(xi)  Zeroing  out  benefit  accounts  and 
other  account  authorization  activity. 

(2)  Providing  food  benefits  to 
households,  (i)  Verifying  the  identity  of 
authorized  households  or  authorized 
household  representatives  at  issuance 
terminals  or  POS; 

(ii)  Verifying  the  PIN  and/or  PIN  off¬ 
set,  primary  account  number  (PAN), 
terminal  identification  number  and 
retailer  identification  number* 

(iii)  Determining  the  sufficiency  of  the 
household’s  account  balance  in  order  to 
debit  or  credit  household  benefit 
accounts  at  the  point  of  sale; 

(iv)  Sending  messages  authorizing  or 
rejecting  purchases; 

(v)  Providing  back-up  purchase 
procedures  when  the  system  is 
unavailable; 

(vi)  Ensuring  that  benefits  are 
available  and  carried  over  from  month- 
to-month. 

(vii)  Responding  to  issuance  problems 
in  a  timely  manner. 

(3)  Crediting  retailers  and  financial 
institutions  for  redeemed  benefits,  (i) 
Verifying  electronic  transactions 
flowing  to  or  from  participating 
retailers’  bank  accounts; 

(ii)  Creating  and  maintaining  a  file 
containing  the  individual  records  of 
EBT  transactions; 


(iii)  Totaling  all  credits  accumulated 
by  each  retailer; 

(iv)  Providing  balance  information  to 
retailers  or  third  party  processors  from 
individual  POS  terminals,  as  needed; 

(v)  Providing  each  retailer  information 
on  total  deposits  in  the  system  on  a 
daily  basis; 

(vi)  Preparing  a  daily  tape  in  a 
National  Automated  Clearinghouse 
format  or  other  process  approved  by 
FNS  with  information  on  benefits 
redeemed  for  each  retailer  and  in 
summary;  < 

(vii)  Transmitting  the  ACH  tape  to  a 
financial  institution  for  transmission 
through  the  ACH  or  other  method 
approved  by  FNS; 

(viii)  Transferring  the  information  on 
the  ACH  tape  or  other  process  approved 
by  FNS  containing  daily  redemption 
activity  of  each  retailer  to  the  FNS 
Minneapolis  Computer  Support  Center 
at  least  once  weekly.  Transmittal  may  be 
by  tape,  disc,  remote  job  entry  or  other 
means  acceptable  to  FNS. 

(4)  Managing  retailer  participation  in 
accordance  with  §  274.3(e). 

(b)  Performance  and  technical 
standards.  The  State  agency  shall 
ensure  that  EBT  systems  comply  with 
POS  technical  standards  established  by 
the  American  National  Standards 
Institute  (ANSI)  or  International 
Organization  for  Standardization  (ISO) 
where  applicable.  This  includes  the 
draft  EBT  ISO  8583  Processor  Interface 
Technical  Specifications  contained  in 
the  ANSI  standards,  which  delineates  a 
standard  message  format  for  retailers 
and  third  parties.  In  addition,  the  State 
agency  shall  ensure  that  the  EBT  system 
meets  performance  and  technical 
standards  in  the  areas  of  system 
processing  speeds,  system  availability 
and  reliability,  system  security,  system 
ease-of-use,  minimum  card  and  terminal 
requirements,  performance  bonding, 
and  a  minimum  transaction  set.  With 
prior  written  approval  from  FNS,  the 
State  agency  may  utilize  the  prevailing 
industry  performance  standards  in  its 
region  in  lieu  of  those  identified  in  this 
section.  The  standards  shall  be  included 
in  all  requests  for  proposals  and 
contracts. 

(1)  System  processing  speeds,  (i)  For 
leased  line  systems,  98  percent  of  EBT 
transactions  shall  be  processed  within 
10  seconds  or  less  and  all  EBT 
transactions  shall  be  processed  within 
15  seconds.  Leased  line  systems  rent 
telecommunications  carriers  specifically 
to  connect  to  the  central  authorizing 
computer.  For  dial-up  systems,  95 
percent  of  the  EBT  transactions  shall  be 
processed  within  15  seconds  or  less  and 
all  EBT  transactions  shall  be  processed 
within  20  seconds  or  less.  Dial-up 


systems  utilize  existing 
telecommunications  lines  to  dial  up  and 
connect  to  the  central  computer  at  the 
time  of  the  transaction.  Processing 
response  time  shall  be  measured  at  the 
POS  terminal  from  the  time  the  ‘enter’ 
or  ‘send’  key  is  pressed  to  the  receipt 
and  display  of  authorization  or 
disapproval  information.  Third  party 
processors,  as  defined  in  paragraph 

(h) (5)  of  this  section,  shall  be  required 
by  the  State  agency  to  comply  with  the 
same  processing  response  times 
required  of  the  primary  processor. 

(li)  The  EBT  system  shall  provide  re¬ 
ports,  as  determined  by  the  State 
agency,  that  document  transaction 
processing  response  time  and  the 
number  and  type  of  problematic 
transactions  that  could  not  be  processed 
within  the  standard  response  time. 

(2)  System  availability  and  reliability. 

(i)  The  EBT  system  central  computer 
shall  be  available  99.9  percent  of 
scheduled  up-time,  24  hours  a  day,  7 
days  per  week.  Scheduled  up-time  shall 
mean  the  time  the  database  is  available 
for  transactions  excluding  scheduled 
downtime  for  routine  maintenance.  The 
total  system,  including  the  system’s 
central  computer,  any  network  or 
intermediate  processing  facilities  and 
cardholder  authorization  processors, 
shall  be  available  98  percent  of 
scheduled  up-tinie,  24  hours  per  day,  7 
days  per  week.  Scheduled  downtime  for 
routine  maintenance  shall  occur  during 
non-peak  transaction  periods.  State 
certification  procedures  shall  determine 
whether  intermediate  processing 
facilities  and  cardholder  authorization 
processors  are  capable  of  complying 
with  system  availability  standards 
prescribed  herein  prior  to  permitting  the 
interface  with  the  central  computer 
system. 

Tii)  The  system  central  computer  shall 
permit  no  more  than  2  inaccurate  EBT 
transactions  for  every  10,000  EBT 
transactions  processed.  The  transactions 
to  be  included  in  measuring  system 
accuracy  shall  include  all  types  of 
SN  AP  transactions  permitted  at  POS 
terminals  and  processed  through  the 
host  computer,  manual  transactions 
entered  into  the  system,  credits  to 
household  accounts,  and  funds  transfers 
to- retailer  accounts. 

(iii)  Reconciliation  reports  and  other 
information  regarding  problematic 
transactions  shall  be  made  available  to 
the  State  agency  by  the  system  operator, 
individual  retailers,  households  or 
financial  institutions  as  appropriate. 
Reports  on  problematic  transactions, 
including  inaccurate  transactions  shall 
be  delineated  by  the  source  of  the 
problem  such  as  card  failure,  POS 
terminal  failure,  interruption  of 
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telecommunications,  or  other 
component  failure.  Errors  shall  be 
resolved  in  a  timely  manner. 

(3)  System  security.  As  an  addition  to 
or  component  of  the  Security  Program 
required  of  Automated  Data  Processing 
systems  prescribed  under  §  277.18(p)  of 
this  chapter,  the  State  agency  shall 
ensure  that  the  following  EBT  security 
requirements  are  established; 

fi)  Storage  and  control  measures  to 
control  blank  unissued  EBT  cards  and 
PINs,  and  unused  or  spare  POS  devices; 

(ii)  Measures  to  ensure 
communication  access  control. 
Communication  controls  shall  include 
the  transmission  of  transaction  data  and 
issuance  information  from  POS 
terminals  to  work-stations  and  terminals 
at  the  data  processing  center.  The 
following  specific  security  measures 
shall  be  included,  as  appropriate,  in  the 
system  design  documentation,  operating 
procedures  or  the  State  agency  Security 
Program; 

(A)  Computer  hardware  controls  that 
ensure  acceptance  of  data  from 
authorized  terminals  only.  These 
controls  shall  include  the  use  of 
mechanisms  such  as  retailer 
identification  codes,  terminal  identifiers 
and  user  identification  codes,  and/or 
other  mechanisms  and  procedures 
recognized  by  the  industry; 

(Bj  Software  controls,  placed  at  either 
the  terminal  or  central  computer  or 
both,  that  establish  separate  control  files 
containing  lists  of  authorized  retailers, 
terminal  identifying  codes,  and  user 
access  and  identification  codes.  EBT 
system  software  controls  shall  include 
separate  checks  against  the  control  files 
in  order  to  validate  each  transaction 
prior  to  authorization  and  limiting  the 
number  of  unsuccessful  PIN  attempts 
that  can  be  made  utilizing  standard 
industty  practices  before  the  card  is 
deactivated; 

(C)  Communications  network  security 
that  utilizes  the  Data  Encryption 
Standard  algorithm  to  encrypt  the  PIN, 
at  a  minimum,  from  the  point  of  entry. 
Other  security  may  include 
authentication  codes  and  check-sum 
digits,  in  combination  with  data 
encoded  on  the  magnetic  stripe  such  as 
the  PIN  and/or  PIN  offset,  to  ensure  data 
security  during  electronic  transmission. 
Any  of  the  network  security  measures 
may  be  utilized  together  or  separately 
and  may  be  applied  at  the  terminal  or 
central  computer  as  indicated  in  the 
approved  system  design  to  ensure 
communications  control; 

(D)  Manual  procedures  that  provide 
for  secure  access  to  the  system  with 
minimal  risk  to  household  or  retailer 
accounts.  Manual  procedures  may 
include  the  utilization  of  manager 
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identification  codes  ifi  obtaining 
telephonic  authorization  from  the 
central  computer  system;  requirements 
for  separate  entry  with  audio  response 
unit  verification  and  authorization 
number;  and/or  the  utilization  of  24 
hour  hotline  telephone  numbers  to 
authorize  transactions. 

(iii)  Message  validation  shall  include 
but  shall  not  be  limited  to; 

(A)  Message  format  checks  for  * 

completeness  of  the  message,  correct 
order  of  data,  existence  of  control 
characters,  number  and  size  of  data 
fields  and  appropriate  format  standards 
as  specified  in  the  approved  system 
design; 

(B)  Range  checks  for  acceptable  date 
fields,  number  and  valid  account 
numbers,  purchase  and  refund  upper 
limitations  in  order  to  prevent  and 
control  damage  to  the  system  accounts; 

(C)  Reversal  of  messages  that  are  not 
fully  processed  and  recorded. 

(iv)  Administrative  and  operational 
procedures  shall  ensure  that; 

(A)  Functions  affecting  an  account 
balance  are  separated  or  dually 
controlled  during  processing  and  when 
requesting  Federal  reimbursement 
through  a  concentrator  bank  under  the 
provisions  of  paragraph  (i)  of  this 
section.  These  functions  may  include 
but  are  not  limited  to  the  set  up  of 
accounts,  transmittal  of  funds  to  and 
from  accounts,  access  to  files  to  change 
account  records,  and  transmittal  of 
retailer  deposits  to  the  ACH  network  or 
other  means  approved  by  FNS  for 
crediting  retailer  bank  accounts; 

(B)  Passwords,  identity  codes  or  other 
security  procedures  must  be  utilized  by 
State  agency  or  local  personnel  and  at 
data  processing  centers; 

(C)  Software  programming  changes 
shall  be  dual  controlled  to  the  extent 
possible; 

(D)  System  operations  functions  shall 
be  segregated  from  reconciliation  duties; 

(v)  A  separate  EBT  security 
component  shall  be  incorporated  into 
the  State  agency  Security  Progratn  for 
Automated  Data  Processing  (ADP) 
systems  where  appropriate  and  as 
prescribed  under  §  277.18(p)  of  this 
chapter.  The  periodic  risk  analyses 
required  by  the  Security  Program  shall 
address  the  following  items  specific  to 
an  EBT  system; 

(A)  EBT  system  vulnerability  to  theft 
and  unauthorized  use; 

(B)  Completeness  and  timeliness  of 
the  reconciliation  system; 

(C)  Vulnerability  to  tampering  with  or 
creating  household  accounts; 

(D)  Erroneous  posting  of  issuances  to 
household  accounts; 

(E)  Manipulation  of  retailers’  accounts 
such  as  creation  of  false  transactions  or 


intrusion  by  unauthorized  computer 
users; 

(F)  Capability  to  monitor  systematic 
abuses  at  POS  terminals  such  as  debits 
for  a  complete  allotment,  excessive 
manual  issuances,  and  multiple  manual 
transactions  at  the  same  time.  Such 
monitoring  may  be  accomplished 
through  the  use  of  exception  reporting; 

(G)  Tampering  with  information  on 
the  ACH  tape  or  similar  information 
utilized  in  a  crediting  method  approved 
by  FNS;  and, 

(H)  The  availability  of  a  complete 
audit  trail.  A  complete  audit  trail  shall, 
at  a  minimum,  be  able  to  provide  a 
complete  transaction  history  of  each 
individual  system  activity  that  affects  an 
account  balance.  The  audit  trail  shall 
include  the  tracking  of  issuances  from 
the  Master  File  and  Issuance  File, 
network  transactions  from  POS 
terminals  to  EBT  central  computer 
database  and  system  file  updates. 

(vi)  The  State  agency  shall  incorporate 
the  contingency  plan  approved  by  FNS 
into  the  Security  Program. 

(4)  System  ease-of-use.  (i)  For  all 
system  users,  the  State  agency  shall 
ensure  that  the  system; 

(A)  Minimizes  the  number  of  separate 
steps  required  to  complete  a  transaction; 

(B)  Minimizes  the  number  of  codes  or 
commands  needed  to  make  use  of  the 
system; 

(C)  Makes  available  clear  and 
comprehensive  account  balance 
information  with  a  minimum  number  of 
actions  necessary; 

(D)  Provides  training  and  instructions 
for  all  system  users  especially  those 
persons  with  disabilities; 

(E)  Makes  available  prompts  on  POS 

terminals  or  balance  only  terminals, 
where  appropriate;  ‘ 

(F)  Identifies  procedures  for  problem 
resolution; 

(G)  Provides  reasonable 
accommodation  for  the  needs  of 
households  with  disabilities  in  keeping 
with  the  Americans  with  Disabilities 
Act  of  1990. 

(ii)  In  addition  to  the  requirements  of 
paragraph  (h)(4)(i)  of  this  section,  the 
State  agency  shall  ensure  that  retailers 
utilizing  the  EBT  system; 

(A)  Have  available  manual  backup 
procedures; 

(B)  Can  obtain  timely  information  on 
daily  credits  to  their  banks; 

(C)  Have  available  deposit 
information  in  a  format  readily 
comparable  to  information  maintained 
in  the  store;  and 

(D)  Have  available  instructions  on 
resolving  problems  with  equipment  and 
retailer  accounts. 

(5)  Minimum  card  requirements,  (i) 
The  address  of  the  office  where  a  card 
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can  be  returned  if  found  or  no  longer  in 
use  should  be  printed  on  the  card. 

(ii)  FNS  reserves  the  right  to  require 
State  agencies  to  place  a  Department 
logo  on  the  EBT  card  and/or  sleeves  or 
jackets. 

(iii)  EBT  cards  and/or  sleeves  or 
jackets  shall  not  contain  the  name  of 
any  State  or  local  official.  EBT 
informational  materials  shall  not 
indicate  association  with  any  political 
party  or  other  political  affiliation. 

(iv)  State  agencies  may  require  the  use 
of  a  photograph  of  one  or  more 
household  members  on  the  card.  If  the 
State  agency  does  require  the  EBT  cards 
to  contain  a  photo,  it  must  establish 
procedures  to  ensure  that  all 
appropriate  household  members  or 
authorized  representatives  are  able  to 
access  benefits  from  the  account  as 
necessary. 

(6)  POS  terminals.  POS  terminals 
shall  meet  the  following  requirements: 

(i)  Balance  information  shall  not  be 
displayed  on  the  screen  of  the  POS 
terminal  except  for  balance-only  inquiry 
terminals; 

(ii)  PINs  shall  not  be  displayed  at  the 
terminal;  and 

(iii)  PIN  encryption  shall  occur  from 
the  point  of  entry  in  a  manner  which 
prevents  the  unsecured  transmission 
between  any  point  in  the  system. 

(7)  Transaction  receipts.  Households 
shall  be  provided  printed  receipts  at  the 
time  of  transaction.  At  a  minimum  this 
information  shall: 

(i)  State  the  date,  merchant’s  name 
and  location,  transaction  type, 
transaction  amount  and  remaining 
balance  for  the  SNAP  account; 

(ii)  Comply  with  the  requirements  of 
12  CFR  part  20.5  (Regulation  E)  in 
addition  to  the  requirements  of  this 
section;  and 

(iii)  Identify  the  SNAP  households 
member’s  account  number  (the  PAN) 
using  a  truncated  number  or  coded 
transaction  number.  The  households’ 
name  shall  not  appear  on  the  receipt 
exeept  when  a  signature  is  required 
when  utilizing  a  manual  transaction 
voucher. 

(8)  Performance  bonding.  The  State 
agency  may  require  a  performance  bond 
in  accordance  with  §  277.8  of  this 
chapter  or  utilize  other  contractual 
clauses  it  deems  necessary  to  enforce 
the  requirements  of  this  section. 

(9)  Minimum  transaction  set.  At  a 
minimum,  the  State  agency  shall  ensure 
that  the  EBT  system,  including  third 
party  processors  and  retailers  driving 
their  own  terminals,  is  capable  of 
providing  for  authorizing  or  rejecting 
purchases,  refunds  or  customer  credits, 
voids  or  cancellations,  key  entered 
transactions,  balance  inquiries  and 


settlement  or  close-out  tran.sactions.  The 
system  must  be  capable  of  completing 
this  transaction  set  across  State  borders 
nationwide  in  accordance  with 
standards  specified  in  paragraph  (h)(10) 
of  this  section. 

(10)  Interoperability.  State  agencies 
must  adopt  uniform  standards  to 
facilitate  interoperability  and  portability 
nationwide.-  The  term  “interoperability” 
•means  the  EBT  system  must  enable 
benefits  issued  in  the  form  of  an  EBT 
card  to  be  redeemed  in  any  State.  -The 
term  “portability”  means  the  EBT  system 
must  enable  benefits  issued  in  the  form 
of  an  EBT  card  to  be  used  in  any  State 
by  a  household  to  purchase  food  at  a 
retail  food  store  or  a  wholesale  food 
concern  approved  under  the  Food  and 
Nutrition  Act  of  2008.  The  standards 
must  include  the  following: 

(i)  EBT  system  connectivity.  State 
agencies  are  responsible  for  establishing 
telecommunications  links,  transaction 
switching  facilities  and  any  other 
arrangements  with  other  State  agencies 
necessary  for  the  routing  of 
interoperable  transactions  to  such  other 
State  EBT  authorization  systems.  State 
agencies  are  also  responsible  for 
facilitating  the  settlement  of  such 
interoperable  transactions  and  the 
handling  of  adjustments.  These 
connections  need  not  be  direct 
connections  between  State  authorization 
systems  but  may  be  facilitated  through 
agreements  and  linkages  with  other 
designated  agents  or  third  party 
processors.  All  State  agencies  must 
agree  to  the  timing  and  disposition  of 
disputes,  error  resolution,  and 
adjustments  in  accordance  with 
Department  regulations  at  §  273.13(a) 
and  §  273.15(k)  of  this  chapter  and 
paragraph  (f)  of  this  section.  State 
agencies  or  their  designated  agents  must 
draw  funds  from  State  SNAP  accounts 
for  SNAP  benefits  transacted  by  that 
State’s  SNAP  recipients,  regardless  of 
where  benefits  were  transacted. 

(11)  Message  format.  Each 
authorization  system  must  use  the  ISO 
8583  message  format,  modified  for  EBT, 
in  a  version  mutually  agreed  to  between 
the  authorization  agent  and  the  party 
connected  for  all  transactions.  Each 
authorization  system  must  process  each 
financial  transaction  as  a  single  message 
financial  transaction,  except  for  pre¬ 
authorized  transactions  and  reversals, 
processed  as  paired  transactions. 

(iii)  Card  Primary  Account  Number 
(PAN)  Requirements.  Track  2  on  each 
card  shall  contain  the  PAN.  Each 
Government  entity  must  obtain  an 
Issuer  Identification  Number  (IIN)  from 
the  American  Banker’s  Association 
(ABA).  The  IIN  should  be  included  as 
the  first  six  digits  of  the  PAN.  The  PAN 


must  comply  with  ISO  7812, 
Identification  Cards — Numbering 
System  and  Registration  Procedures  for 
Issuer  Identifiers.  Each  State  agency 
must  be  responsible  for  generating, 
updating,  and  distributing  IIN  files  of  all 
States  to  each  retailer,  processor,  or 
acquirer  that  is  directly  connected  to  the 
State’s  authorization  system.  Each 
terminal  operator  that  uses  a  routing 
table  for  routing  acquired  transactions 
must,  within  7  calendar  days  of 
receiving  an  IIN  routing  table  update, 
modify  its  routing  tables  to  reflect  the 
updated  routing  information. 

(iv)  Third  Party  Processor 
requirements.  Each  Third  Party 
Processor  or  terminal  operator  must 
have  primary  responsibility  and  liability 
for  operating  the  telecommunications 
and  processing  system  (including 
software  and  hardware)  through  which 
transactions  initiated  at  POS  terminals  it 
owns,  operates,  controls  or  for  which  it 
has  signed  an  agreement  to  accept  EBT 
transactions,  are  processed  and  routed, 
directly  or  indirectly,  to  the  appropriate 
State  authorization  system.  Each 
terminal  operator  must  maintain  the 
necessary  computer  hardware  and 
software  to  interface  either  directly  with 
a  State  authorization  system  or  with  a 
third  party  service  provider  to  obtain 
access  to  one  or  more  State 
authorization  systems.  Each  terminal 
operator  must  also  establish  a  direct  or 
indirect  telecommunications  connection 
for  the  routing  of  transactions  to  the 
State  authorization  system  or  to  a 
processor  directly  or  indirectly 
connected  to  the  State  authorization 
system. 

(v)  REDE  File.  The  State  agency  must 
ensure  that  their  EBT  system  verifies 
FNS  retailer  numbers  for  all  interstate 
transactions  against  the  National  REDE 
file  of  all  FNS  EBT  retailers  to  valWate 
these  transactions. 

(c)  Concentrator  bank  responsibilities. 
The  concentrator  bank  shall  be  a 
Federally-insured  financial  institution 
or  other  entity  acceptable  to  the  Federal 
Reserve  which  has  the  capability  to  take* 
retailer  credits  and/or  debits,  obtained 
from  the  EBT  system  operator,  and 
transmit  them  to  the  ACH  network 
9perated  by  the  Federal  Reserve  or 
through  another  process  for  crediting 
retailers  approved  hy  FNS.  Transmittal 
shall  be  by  tape  or  on-line  in  a  format 
suitable  for  the  ACH  or  as  approved  by 
FNS. 

(1)  The  minimum  functions  of  the 
concentrator  bank  are: 

(i)  Preparing  a  daily  ACH  tape  or 
other  crediting  process  approved  by 
FNS  with  informatiqn  on  benefits 
redeemed  and  creditable  to  each 
retailer; 
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(ii)  Transferring  the  ACH  tape  or  other 
crediting  process  approved  hy  FNS  to 
the  Federal  Reserve  or  other  entity 
approved  by  FNS; 

(iii)  Initiating  and  accepting 
reimbursement  from  the  appropriate 
U.S.  Treasury  account  through  the 
ASAP  system  or  other  payment  process 
approved  by  FNS.  At  the  option  of  FNS, 
the  State  agency  may  designate  another 
entity  as  the  initiator  of  reimbursement 
for  SNAP  redemptions  provided  the 
entity  is  acceptable  to  FNS  and  U.S. 
Treasury; 

(iv)  Cooperating  in  the  reconciliation 
of  discrepancies  and  error  resolution 
when  necessary. 

(2)  With  the  approval  of  FNS,  another 
procedure,  other  than  the  ACH  system, 
may  be  utilized  to  credit  retailer 
accounts  and/or  debit  FNS’  account,  if 
it  meets  the  needs  of  FNS  and  the  EBT 
system. 

(3)  The  State  agency  shall  be  liable  for 
any  errors  in  the  creation  of  the  ACH 
tape  or  its  transmission.  The  State 
agency  may  transfer  the  liability 
associated  with  creation  of  the  ACH 
tape,  its  transmission  or  another 
crediting  process  approved  by  FNS  as 
appropriate  to  the  EBT  system  operator 
or  the  concentrator  bank.  Appropriate 
system  security  administrative  and 
operational  procedures  shall  be 
instituted  in  accordance  with  paragraph 
(h)(3)  of  this  section. 

(d)  Re-presentation.  The  State  agency 
shall  ensure  that  a  manual  purchase 
system  is  available  for  use  during  times 
when  the  EBT  system  is  inaccessible. 

(1)  Under  certain  circumstances, 
when  a  manual  transaction  occurs  due 
to  the  inaccessibility  of  the  host 
computer  and  the  transaction  is  rejected 
because  insufficient  funds  are  available 
in  a  household’s  account,  the  State 
agency  may  permit  the  re-presentation 
of  the  transaction  during  subsequent 
months.  At  the  State  agency’s  option,  re¬ 
presentation  may  be  permitted  within 
the  EBT  system  as  follows: 

(i)  Re-presentation  of  manual 
vouchers  when  there  are  insufficient 
funds  in  the  EBT  account  to  cover  the 
manual  transaction  may  be  permitted 
only  under  the  following  circumstances: 

(A)  The  manual  transaction  occurred 
because  the  host  computer  was  down 
and  authorization  was  obtained  by  the 
retailer  for  the  transaction;  or 

(B)  The  manual  transaction  occurred 
because  telephone  lines  were  down. 

(ii)  Re-presentation  of  manual 
vouchers  shall  not  be  permitted  when 
the  EBT  card,  magnetic  stripe,  PIN  pad, 
card  reader,  or  POS  terminal  fails  and 
telephone  lines  are  operational.  Manual 
transactions  shall  not  be  utilized  to 
extend  credit  to  a  household  via  re¬ 


presentation  when  the  household’s 
account  balance  is  insufficient  to  cover 
the  planned  purchase. 

(iii)  The  State  agency  may  debit  the 
benefit  allotment  of  a  household 
following  the  insufficient  funds 
transaction  in  either  of  two  ways: 

(A)  Any  amount  which  equals  at  least 
$10  or  up  to  10  percent  of  the 
transaction.  This  amount  will  be 
deducted  monthly  until  the  total 
balance  owed  is  paid-in-full.  State 
agencies  may  opt  to  re-present  at  a  level 
that  is  less  than  the  10  percent 
maximum,  however,  this  lesser  amount 
must  be  applied  to  all  households. 

(B)  $50  in  the  first  month  and  the 
greater  of  $10  or  10  percent  of  the 
allotment  in  subsequent  months  until 
the  total  balance  owed  is  paid-in-full.  If 
the  monthly  allotment  is  less  than  $50, 
the  State  shall  debit  the  account  for  $10. 

(2)  The  State  agency  shall  establish 
procedures  for  determining  the  validity 
of  each  re-presentation  and  subsequent 
procedures  authorizing  a  debit  from  a 
household’s  monthly  benefit  allotment. 
The  State  agency  may  ask  households  to 
voluntarily  pay  the  amount  of  a 
represented  transaction  or  arrange  for  a 
faster  schedule  of  payment  than 
identified  in  paragraph  (d)(l)(iii)  of  this 
section. 

(3)  The  State  agency  shall  ensure  that 
retailers  provide  notice  to  households  at 
the  time  of  the  manual  transaction  that 
re-presentation  may  occur  if  there  are 
insufficient  benefits  in  the  account  to 
cover  the  transaction.  The  statement 
shall  be  printed  on  the  paper  voucher  or 
on  a  separate  sheet  of  paper.  The  State 
agency  shall  also  provide  notice  to  the 
household  prior  to  the  month  when  a 
benefit  allotment  is  reduced  when  a  re¬ 
presentation  is  necessary.  Notice  shall 
be  provided  to  the  household  for  each 
insufficient  transaction  that  is  to  be  re¬ 
presented  in  a  future  month.  The  notice 
shall  be  provided  prior  to  the  month  it 
occurs  and  shall  state  the  amount  of  the 
reduction  in  the  benefit  allotment. 

(4)  The  Department  shall  not  accept 
liability  under  any  circumstances  for  the 
overissuance  of  benefits  due  to  the 
utilization  of  manual  vouchers, 
including  those  situations  when  the 
host  computer  is  inaccessible  or 
telecommunications  lines  are  not 
functioning.  However,  the  State  agency, 
in  consultation  with  authorized  retailers 
and  with  the  mutual  agreement  of  the 
State  agency’s  vendor,  if  any,  may 

'accept  liability  for  manual  purchases 
within  a  specified  dollar  limit.  Costs 
associated  with  liabilities  accepted  by 
the  State  agency  shall  not  be 
reimbursable. 

(5)  The  State  agency  shall  be  strictly 
liable  for  manual  transactions  that  result 


in  excess  deductions  from  a  household’s 
account. 

(e)  Store-and-forward.  As  an 
alternative  to  manual  transactions:, 

(1)  State  agencies  may  opt  to  allow 
retailers,  at  the  retailer’s  own  choice  and 
liability,  to  perform  store-and-forward 
transactions  when  the  EBT  system 
cannot  be  accessed  for  any  reason.  The 
retailer  may  forward  the  transaction  to 
the  host  one  time  within  24  hours  of 
when  the  system  again  becomes 
available.  Should  the  24-hour  window 
cross  into  the  beginning  of  a  new  benefit 
issuance  period,  retailers  may  draw 
against  all  available  benefits  in  the 
account. 

(2)  State  agencies  may  also  opt,  in 
instances  where  there  are  insufficient 
funds  to  authorize  an  otherwise 
approvable  store-and-forward 
transaction,  to  allow  the  retailer  to 
collect  the  balance  remaining  in  the 
client’s  account,  in  accordance  with  the 
requirements  detailed  in  this  section. 

(i)  State  Agencies  may  elect  to  allow 
store-and-forward  to  provide  remaining 
balances  to  retailers  as  follows: 

(A)  The  EBT  processor  may  provide 
partial  approval  of  the  store-and- 
forward  transaction,  crediting  the 
retailer  with  the  balance  remaining  in 
the  account  through  a  one-step  process; 

(B)  The  transaction  should  be  in 
accordance  with  the  standard  message 
format  requirements  for  store  and 
forward;  and 

(C)  Re-presentation,  as  described  in 
paragraph  (d)  of  this  section,  to  obtain 
the  uncollected  balance  from  current  or 
future  months’  benefits  shall  not  be 
allowed  for  store-and-forward 
transactions. 

(ii)  In  States  that  elect  not  to  give 
retailers  the  option  described  in  this 
paragraph,  all  store-and-forward 
transactions  with  insufficient  funds  will 
be  denied  in  full. 

Dated:  April  2,  2010. 

Julia  Paradis, 

Administrator,  Food  and  Nutrition  Service. 
(FR  Doc.  2010-8200  Filed  4-9-10;  8:45  am] 

BILLING  CODE  3410-30-P 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  929 

[Doc.  No.  AMS-FV-09-0070;  FV09-929-1 
FR] 

Cranberries  Grown  in  the  States  of 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York;  Revised 
Nomination  and  Bailoting  Procedures 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the 
nomination  and  balloting  procedures  for 
independent  growers  on  the  Cranberry 
Marketing  Committee  (Committee).  The 
order  regulates  the  handling  of 
cranberries  produced  in  the  States  of 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York,  and  is  administered 
locally  by  the  Committee.  This  rule 
revises  the  nomination  and  balloting 
procedures  for  independent  growers  to 
allow  them  to  participate  in  the  election 
process  for  either  a  member  or  alternate 
member  on  the  Committee.  The  current 
procedures  do  not  provide  for  an 
election  process  for  each  position 
separately. 

DATES:  Effective  Date:  April  13,  2010. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella,  Marketing  Specialist 
or  Kenneth  G.  Johnson,  Regional 
Manager,  DC  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA;  Telephone:  (301)  734- 
5243,  Fax:  (301)  734-5275,  or  E-mail: 
Patricia.Petrella@ams.usda.gov  or 
Kenneth  .Joh  nson@ams.  usda  .gov. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Antoinette 
Carter,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW..  STOP  0237,  Washington, 
DC  20250-0237;  Telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 

A  n  toinette.Carter@ams.usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  929,  both  as 
amended  (7  CFR  part  929),  regulating 
the  handling  of  cranberries  produced  in 
the  States  of  Massachusetts,  Rhode 
Island,  Connecticut,  New  Jersey, 


Wisconsin,  Michigan,  Minnesota, 

Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  York,  hereinafter 
referred  to  as  the  “order.”  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  “Act.” 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been'  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA’s  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  revises  the  nomination  and 
balloting  procedures  for  independent 
growers  on  the  Committee.  This  rule 
revises  the  procedures  for  independent 
growers  to  allow  them  to  participate  in 
the  election  process  for  either  a  member 
or  alternate  member  on  the  Committee. 
The  current  procedures  do  not  provide 
for  an  election  process  for  each  position 
separately. 

Section  929.22(e)  of  the  order 
specifies  the  nomination  procedures  for 
nominees  representing  entities  other 
than  the  major  cooperative  marketing 
organization  (independent  growers). 
That  section  specifies  that  the  names  of 
all  eligible  nominees  from  each  district 
received  by  the  Committee,  by  such  date 
and  in  such  form  as  recommended  by 
the  Committee  and  approved  by  the 
Secretary,  will  appear  on  the 
nomination  ballot  for  that  district.  It 
also  specifies  that  the  nominee  that 
receives  the  highest  number  of  votes 
cast  shall  be  the  member  and  the 
nominee  receiving  the  second  highest 
number  votes  cast  shall  be  the  alternate. 
Section  929.22(i)  provides  that  the 
Committee,  with  the  approval  of  the 
Secretary,  may  issue  rules  and 
regulations  to  carry  out  the  provisions 


or  to  change  the  procedures  of  this 
section. 

The  Committee  recommended  that 
rules  and  regulations  be  established  to 
change  the  procedures  for  independent 
grower  nominations.  The  Cominittee 
recommended  these  changes  because 
candidates  are  less  willing  to  participate 
in  the  nomination  process  when  they 
are  not  able  to  specify  whether  they  are 
seeking  a  member  or  alternate  member 
position  on  the  Committee.  Candidates 
considering  to  be  nominated  to  the 
Committee  have  indicated  that  they 
would  be  more  willing  to  serve  if  they 
could  initially  be  nominated  as  the 
alternate  member.  Becoming  an 
alternate  member  first  allows  them  to 
gain  knowledge  of  the  marketing  order 
and  Committee  operations  without 
having  the  responsibility  of  casting 
votes.  After  gaining  this  knowledge, 
alternate  members  can  then  be 
nominated  to  run  as  the  member  on  the 
Committee  if  they  so  desire. 

This  action  will  require  a  slight 
change  in  the  nomination  and  balloting 
process.  It  will  provide  candidates  the 
opportunity  to  indicate  what  position 
(member  or  alternate)  they  are  seeking. 
Following  the  deadline  for  filing 
nomination  petitions  the  names  of  those 
candidates  running  for  member  and  the 
names  of  those  candidates  running  for 
alternate  member  would  be  placed  on 
the  ballot  and  sent,  via  U.S.  Postal 
Service,  to  qualified  growers  in  the 
marketing  order  districts. 

The  candidate  receiving  the  highest 
number  of  votes  in  the  member  category 
and  the  candidate  receiving  the  highest 
number  of  votes  in  the  alternate  member 
category  in  each  marketing  order  district 
will  be  declared  nominees  and  their 
names  forwarded  to  the  Secretary  for 
selection. 

This  change  to  the  nomination 
procedures  will  only  effect  the 
independent  grower  nominations  for  the 
Committee.  Thejnajor  cooperative 
marketing  organization  nominees  are 
selected  by  that  organization  and 
submitted  to  the  Secretary  for 
consideration. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601-612),  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
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Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf. 

There  are  approximately  80  handlers 
of  cranberries  who  are  subject  to 
regulation  under  the  marketing-order 
and  approximately  1200  cranberry 
producers  in  the, regulated  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration 
(SBA)  (13  CFR  121.201)  as  those  having 
annual  receipts  of  less  than  $7,000,000, 
and  small  agricultural  producers  are 
defined  as  those  having  annual  receipts 
of  less  than  $750,000.  Based  on 
information  maintained  by  the 
Committee,  the  majority  of  producers 
and  handlers  of  cranberries  under  the 
order  are  considered  small  entities 
under  SBA’s  standards. 

This  final  rule  revises  the  nomination 
procedures  for  independent  growers  to 
allow  them  to  participate  in  the  election 
process  for  either  a  member  or  alternate 
member  on  the  Committee.  The  current 
nomination  process  does  not  permit  an 
election  process  for  each  position. 
Authority  for  this  action  is  provided  in 
§929.22(i). 

At  the  meeting  where  this  issue  was 
considered,  the  Committee  discussed 
that  the  nomination  procedures  needed 
to  be  changed  to  encourage  more 
participation  in  the  nomination  process 
and  to  encourage  more  diverse 
candidates  on  the  Committee.  The 
independent  grower  members  and 
alternate  members  on  the  Committee 
indicated  that  this  change  will  improve 
the  nomination  process  by  generating 
participation  and  providing  the 
opportunity  for  more  diverse  candidates 
to  run  for  a  position  on  the  Committee. 

There  are  no  anticipated  economic 
impacts  on  either  small  or  large 
producers  or  handlers  that  would  result 
from  this  rule,  as  it  pertains  only  to 
Committee  nomination  and  balloting 
procedures. 

The  benefits  for  this  rule  are  not 
expected  to  be  disproportionately 
greater  or  less  for  small  handlers  or 
producers  than  for  larger  entities. 

The  Committee  discussed  alternatives 
to  this  change,  including  not  making  the 
change  at  all.  If  this  change  is  not  made 
the  Committee  believes  that  the  number 
of  new  candidates  who  want  to  be 
considered  for  nomination  on  the 
Committee  will  continue  to  decline. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
cranberry  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 


reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

AMS  is  committed  to  complying  with 
the  E-Government  Act,  to  promote  the 
use  of  the  Internet  and  other 
information  technologies  to  provide 
increased  opportunities  for  citizen 
access  to  Government  information  and 
services,  and  for  other  purposes. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  this  proposed  rule. 

In  addition,  the  Committee’s  meeting 
was  widely  publicized  throughout  the 
cranberry  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  August  21, 
2009,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  comments  on  this  proposed  rule, 
including  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  February  5,  2010  (75  FR 
5900).  Copies  of  the  rule  were  mailed  or 
sent  via  facsimile  to  all  Committee 
members  and  cranberry  handlers.  The 
rule  was  made  available  through  the 
Internet  by  USDA  and  the  Office  of  the 
Federal  Register.  A  30-day  comment 
period  ending  March  8,  2010,  was 
provided  to  allow  interested  persons  to 
respond  to  the  proposal.  No  comments 
were  received. 

A  snTall  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Antoinette 
Carter  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
matters  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  nomination 
process  begins  in  April  and  the 
Committee  staff  needs  to  have  time  to 
inform  all  cranberry  growers  of  the 
change  in  the  nomination  process. 
Therefore,  this  rule  should  be 
implemented  as  soon  as  possible. 


Further,  growers  were  made  aware  of 
this  change  which  was  recommended  at 
a  public  meeting.  Also,  a  30-day 
comment  period  was  provided  for  in  the 
proposed  rule. 

List  of  Subjects  in  7  CFR  Part  929 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements. 

Cranberries. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  929  is  amended  as 
follows; 

PART  929— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN,  ' 
MINNESOTA,  OREGON, 

WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

■  1.  The  authority  citation  for  7  CFR 
part  929  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

■  2.  A  new  §  929.161  is  added  to  read 
as  follows: 

§929.161  Nomination  and  balloting 
procedures  for  candidates  other  than  the 
major  cooperative  marketing  organization. 

(a)  During  the  nomination  process, 
each  eligible  candidate  shall  indicate  if 
he/she  is  seeking  a  position  on  the 
Committee  as  a  member  or  alternate 
member. 

(b)  Ballots  provided  by  the  Committee 
shall  include  the  names  of  those 
candidates  seeking  member  positions  on 
the  Committee  and  those  seeking 
alternate  member  positions. 

(c)  All  ballots  shall  be  received  by  a 
date  designated  by  the  Committee  office 
staff.  Votes  for  member  positions  and 
alternate  member  positions  shall  be 
tabulated  separately.  In  districts  entitled 
to  one  member,  the  successful  candidate 
shall  be  the  person  receiving  the  highest 
number  of  votes  as  a  member  or 
alternate  member.  In  districts  entitled  to 
two  members,  the  successful  candidates 
shall  be  those  receiving  the  highest  and 
second  highest  number  of  votes  as 
members  or  alternate  members.  Those 
names  shall  then  be  forwarded  to  the 
Secretary  for  selection. 

Dated:  April  7,  2010. 

David  K.  Shipman, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  2010-8277  Filed  4-9-10;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1245 

[Doc.  No.  AMS-FV-07-0091;  FV-07-706- 
FR] 

RIN  0581-AC78 

U.S.  Honey  Producer  Research, 
Promotion,  and  Consumer  Information 
Order;  Referendum  Procedures 

AGENCY:  Agricultural  Marketing  Service, 
Agriculture,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
procedures  which  the  Department  of 
Agriculture  (USDA  or  the  Department) 
will  use  in  conducting  a  referendum  to 
determine  whether  the  issuance  of  the 
proposed  U.S.  Honey  Producer 
Research.  Promotion,  and  Consumer 
Information  Order  (Proposed  U.S. 
Producer  Order)  is  favored  by  persons  to 
be  covered  by  and  assessed  under  this 
Order.  The  Proposed  U.S.  Producer 
Order  will  be  implemented  if  it  is 
approved  by  a  majority  of  the  eligible 
producers  voting  in  the  referendum  who 
also  represent  a  majority  of  the  volume 
of  U.S.  honey  produced.  These 
procedures  will  also  be  used  for  any 
subsequent  referendum  under  the 
Order,  if  it  is  approved  in  the  initial 
referendum.  The  Proposed  U.S. 

Producer  Order  is  being  published 
separately  in  this  issue  of  the  Federal 
Register.  This  program  is  being 
implemented  under  the  Commodity 
Promotion,  Research,  and  Information 
Act  of  1996  (1996  Act). 

DATES:  Effective  Date:  April  13.  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Coy,  Marketing  Specialist, 
Research  and  Promotion  Branch,  FV, 
AMS,  USDA,  Stop  0244,  Room  0634-S, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0244;  telephone 
202-720-9915  or  (888)  720-9917  (toll 
free)  or  e-mail  kimberly.coy@usda.gov. 
SUPPLEMENTARY  INFORMATION:  A 
.  referendum  will  be  conducted  among 
eligible  U.S.  producers  of  honey  to 
determine  whether  they  favor  issuance 
of  the  proposed  U.S.  Honey  Producer 
Research,  Promotion,  and  Consumer 
Information  Order  (Proposed  U.S. 
Producer  Order)  [7  CFR  part  1245].  The 
program  will  be  implemented  if  it  is 
approved  by  a  majority  of  U.S.  honey 
producers  voting  in  the  referendum  who 
also  represent  a  majority  of  the  volume 
of  U.S.  honey  produced.  The  Order  is 
authorized  under  the  Commodity 
Promotion,  Research,  and  Information 
Act  of  1996  (1996  Act)  [7  U.S.C.  7411- 


7425).  The  Order  would  cover  the 
producers  of  U.S.  honey  of  100,000 
pounds  or  more.  A  proposed  rule  and 
referendum  order  is  published 
separately  in  this  issue  of  the  Federal 
Register. 

Prior  documents;  Proposed  rules  on 
both  the  Proposed  Order  [74  FR  34182] 
and  the  Referendum  Procedures  ]74  FR 
34200]  were  published  in  the  Federal 
Register  on  July  14,  2009  with  a  60-day 
comment  period. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  review'ed  by  OMB. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect. 

Section  524  of  the  Act  provides  that 
the  Act  shall  not  affect  or  preempt  any 
other  Federal  or  State  law  authorizing 
promotion  or  research  relating  to  an 
agricultural  commodity. 

Under  Section  519  of  the  Act,  a 
person  subject  to  an  order  may  file  a 
petition  with  USDA  stating  that  an 
order,  any  provision  of  an  order,  or  any 
obligation  imposed  in  connection  with 
an  order,  is  not  established  in 
accordance  with  the  law,  and  requesting 
a  modification  of  an  order  or.  an 
exemption  from  an  order.  Any  petition 
filed  challenging  an  order,  any 
provision  of  an  order,  or  any  obligation 
imposed  in  connection  with  an  order, 
shall  be  filed  within  two  years  after  the 
effective  date  of  an  order,  provision  or 
obligation  subject  to  challenge  in  the 
petition.  The  petitioner  will  have  the 
opportunity  for  a  hearing  on  the 
petition.  Thereafter,  USDA  will  issue  a 
ruling  on  the  petition.  The  Act  provides 
that  the  district  court  of  the  United 
States  for  any  district  in  which  the 
petitioner  resides  or  conducts  business 
shall  be  the  jurisdiction  to  review  a  final 
ruling  on  the  petition,  if  the  petitioner 
files  a  complaint  for  that  purpose  not 
later  than  20  days  after  the  date  of  entry 
of  USDA’s  final  ruling. 

Final  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  [5  U.S.C.  601- 
612],  the  Department  is  required  to 
examine  the  impact  of  this  rule  on  small 
entities.  The  purpose  of  the  RFA  is  to 
fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  such  action  so  that 
small  businesses  will  not  be 
disproportionately  burdened. 

The  1996  Act,  which  authorize^the 
Department  to  consider  industry 


proposals  for  generic  programs  of 
promotion,  research,  and  information 
for  agricultural  commodities,  became 
effective  on  April  4,  1996.  The  1996  Act 
provides  for  alternatives  within  the 
terms  of  a  variety  of  provisions. 

Paragraph  (e)  of  Section  518  of  the 
1996  Act  provides  three  options  for 
determining  industry  approval  of  a  new 
research  and  promotion  program:  (1)  By 
a  majority  of  those  persons  voting;  (2)  by 
persons  voting  for  approval  who 
represent  a  majority  of  the  volume  of  the 
agricultural  commodity;  or  (3)  by  a 
majority  of  those  persons  voting  for 
approval  who  also  represent  a  majority 
of  the  volume  of  the  agricultural 
commodity.  In  addition.  Section  518  of 
the  1996  Act  provides  for  referenda  to 
ascertain  approval  of  an  order  to  be 
conducted  either  prior  to  its  going  into 
effect  or  within  three  years  after 
assessments  first  begin  under  an  order. 
The  American  Honey  Producers 
Association  (AHPA),  the  proponent  of 
the  Proposed  U.S.  Producer  Order,  has 
recommended  that  the  Department 
conduct  a  referendum  in  which 
approval  of  an  order  w'ould  be  based  on 
a  majority  of  U.S.  producers  of  honey 
voting  in  the  referendum  who  also 
represent  a  majority  of  the  volume  of 
U.S.  honey  produced.  The  Department 
is  conducting  a  referendum  prior  to  the 
Proposed  U.S.  Producer  Order  going 
into  effect. 

This  rule  establishes  the  procedures 
under  which  producers  of  U.S.  honey 
will  vote  on  whether  they  want  a  U.S.- 
honey  producer  research,  promotion, 
and  consumer  information  program  to 
be  implemented.  This  rule  adds  a  new 
subpart  which  establishes  procedures  to 
conduct  an  initial  referendum  and 
future  referenda.  The  subpart  covers 
definitions,  voting  instructions,  use  of 
subagents,  ballots,  the  referendum 
report,  and  confidentiality  of 
information. 

There  are  approximately  317 
producers  of  honey  who  would  be 
subject  to  the  program  and  eligible  to 
vote  in  the  first  referendum.  The  Small 
Business  Administration  defines  in  13 
CFR  121,  small  agricultural  producers  as 
those  having  annual  receipts  of  no  more 
than  $750,000  annually  and  small 
agricultural  service  firms  as  those 
having  annual  receipts  of  no  more  than 
$7.0  million.  Using  these  criteria,  most 
producers  would  be  considered  small 
businesses. 

National  Agricultural  Statistic  Service 
(NASS)  data  reports  that  U.S. 
production  of  honey,  from  producers 
with  five  or  more  colonies,  totaled  155 
million  pounds  in  2006.  The  top  ten 
producing  States  in  2006  included 
North  Dakota,  South  Dakota,  California, 
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Florida,  Minnesota,  Montana,  Texas, 
Wisconsin,  Idaho,  and  New  York.  To 
avoid  disclosing  data  for  individual 
operations,  NASS  statistics  do  not 
include  Connecticut,  Delaware, 
Maryland,  Massachusetts,  New 
Hampshire,  Oklahoma,  Rhode  Island, 
and  South  Carolina.  NASS  reported  the 
value  of  honey  sold  in  2006  was 
$161,314,000.  Honey  prices  increased 
during  2006  to  104.2  cents,  up  14 
percent  from  91.8  cents  in  2005. 

There  is  a  current  Honey  Packers  and 
Importers  Research,  Promotion, 
Consumer  Education,  and  Industry 
Information  Order  (Packers  and 
Importers  Order)  in  effect  (7  CFR  part 
1212)  that  replaced  the  Original  Honey 
Research,  Promotion,  and  Consumer 
Information  Order  (Original  Order)  on 
May  15,  2008  [73  FR  29390].  Based  on 
the  assessment  reports  in  connection 
with  the  Original  Honey  Research, 
Promotion,  and  Consumer  Information 
Order  and  recorded  hy  U.S.  Customs 
and  Border  Protection,  seventeen 
countries  produced  over  93  percent  of 
the  honey  imported  into  the  U.S.  In 
2005,  five  of  these  countries  produced 
almost  79  percent  of  the  total  honey 
imported  into  the  United  States.  These 
countries  and  their  share  of  the  imports 
are:  China  (28%),  Argentina  (21%), 
Vietnam  (13%),  Canada  (10%),  and 
India  (8%).  Imports  accounted  for  69 
percent  of  U.S.  consumption  in  2006,  an 
increase  of  18  percent,  up  from  51 
percent  since  2002.  In  2006,  155  million 
pounds  of  honey  were  produced  in  the 
United  States,  279.4  million  pounds 
were  imported  and  7.6  million  pounds 
were  exported.  At  the  initial  rate  of 
$0.02  per  pound,  revenue  for  the 
Proposed  U.S.  Producer  Order  would  be 
approximately  $1.9  million  in  a  twelve 
month  period. 

This  rule  provides  the  procedures 
under  which  U.S.  honey  producers  will 
vote  on  whether  they  want  the  Proposed 
U.S.  Producer  Order  to  be  implemented. 
In  accordance  with  the  provisions  of  the 
1996  Act,  subsequent  referenda  may  be 
conducted,  and  it  is  anticipated  that 
these  procedures  will  apply.  There  are 
approximately  317  producers  of  honey 
■  will  be  eligible  to  vote  in  the  first 
referendum.  U.S.  honey  producers  of 
less  than  100,000  pounds  of  U.S.  honey 
annually  will  be  exempt  from 
assessments  and  not  eligible  to  vote  in 
the  referendum. 

USDA  will  keep  these  U.S.  honey 
producers  informed  throughout  the 
program  implementation  and 
referendum  process  to  ensure  that  they 
are  aware  of  and  are  able  to  participate 
in  the  program  implementation  process. 
USDA  will  also  publicize  information 
regarding  the  referendum  process  so. 


that  trade  associations  and  related 
industry  media  can  be  kept  informed. 

Voting  in  the  referendum  is  optional. 
However,  if  U.S.  honey  producers 
choose  to  vote,  the  burden  of  voting  will 
be  offset  by  the  benefits  of  having  the 
opportunity  to  vote  on  whether  or  not 
they  want  to  be  covered  by  the  Proposed 
U.S.  Producer  program. 

The  information  collection 
requirements  contained  in  this  rule  are 
designed  to  minimize  the  burden  on 
U.S.  honey  producers.  This  rule 
provides  for  a  ballot  to  be  used  by 
eligible  U.S.  honey  producers  to  vote  in 
the  referendum.  The  estimated  total  cpst 
of  providing  information  by  an 
estimated  317  U.S.  producers  would  be 
$317  or  $1.00  per  U.S.  producers.- 

USDA  considered  requiring  eligible 
voters  to  vote  in  person  at  various 
USDA  offices  across  the  country.  USDA 
also  considered  electronic  voting,  but 
the  use  of  computers  is  not  universal. 
Conducting  the  referendum  from  one 
central  location  by  mail  ballot  will  be 
more  cost  effective  and  reliable.  USDA 
will  provide  easy  access  to  information 
for  potential  voters  through  a  toll  free 
telephone  line. 

There  are  no  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  OMB 
regulation  [5  CFR  1320]  which 
implements  the  Paperwork  Reduction 
Act  of  1995  [44  U.S.C.  Chapter  35],  the 
referendum  ballot,  which  represents  the 
information  collection  and 
recordkeeping  requirements  that  may  be 
imposed  by  this  rule,  was  submitted  to 
OMB  for  approval  and  will  be  approved 
under  OMB  number  0581-NEW. 

Title:  U.S.  Honey  Producers  Research, 
Promotion,  and  Consumer  Information 
Order. 

OMB  Number:  0581-NEW. 

Expiration  Date  of  approval:  3  years 
from  approval  date. 

Title:  New  information  collection  for 
research  and  promotion  programs. 

Type  of  Request:  New  information 
collection  for  research  and  promotion 
programs. 

Abstract:  The  information  collection 
requirements  in  the  request  are  essential 
to  carry  out  the  intent  of  the  Act,  to 
provide  the  respondents  the  type  of 
service  they  request,  and  to  administer 
the  Order.  The  ballot  is  needed  for  the 
referendum  that  will  be  held  to 
determine  whether  U.S.  producers  are 
in  favor  of  the  program.  The  information 
collected  is  used  by  USDA  to  determine 
whether  a  majority  of  the  eligible  U.S. 
producers  voting  in  a  referendum,  who 
also  represent  a  majority  of  the  volume 


of  U.S.  honey  and  honey  products, 
approve  this  program. 

Referendum  Ballot 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.25  hours  per 
response  for  each  U.S.  honey  producer. 

Respondents:  U.S.  honey  producers. 

Estimated  Number  of  Respondents: 
317. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  7  years  (0.14). 

Estimated  Total  Annual  Burden  on 
Respondents:  11  hours. 

The  ballot  will  be  added  to  the  other 
information  collections  approved  for 
use  under  OMB  Number  0581-NEW. 

The  estimated  annual  cost  of 
providing  the  information  by  an 
estimated  317  U.S.  honey  producers 
would  be  $317  or  $1.00  per  producer. 

Background 

The  1996  Act,  which  became  effective 
on  April  4,  1996,  authorizes  the 
Department  to  establish  a  national 
research  and  promotion  program 
covering  domestic  and  imported  honey 
and  honey  products.  The  AHPA 
submitted  the  Proposed  U.S.  Producer 
Order  on  May  25,  2007,  and 
modifications  were  made  to  the 
proposal  to  make  it  consistent  with  the 
1996  Act.  Proposed  rules  on  both  the 
Proposed  Order  [74  FR  34182]  and  the 
Referendum  Procedures  [74  FR  34200] 
were  published  in  the  Federal  Register 
on  July  14,  2009  with  a  60-day  comment 
period.  A  second  proposal  addressing 
the  comments  received  for  the  Proposed 
U.S.  Producer  Order’is  published  in  this 
issue  of  the  Federal  Register. 

The  Proposed  U.S.  Producer  Order 
would  provide  for  the  development  and 
financing  of  an  effective  and 
coordinated  program  of  promotion, 
research,  and  consumer  and  industry 
information  for  honey  and  honey 
products  in  the  United  States.  The 
program  would  be  funded  by  an 
assessment  levied  on  U.S.  honey 
producers  at  an  initial  rate  of  $0.02  per 
pound.  U.S.  honey  producers  of  less 
than  100,000  pounds  of  U.S.  honey 
annually  will  be  exempt  from 
assessments.  At  the  initial  rate  of  $0.02 
per  pound,  revenue  for  the  Proposed 
U.S.  Producer  Order  would  be 
approximately  $1.9  million  in  a  twelve 
month  period. 

The  assessments  would  be  used  to 
pay  for  promotion,  research,  and 
consumer  and  industry  information: 
administration,  maintenance,  and 
functioning  of  the  U.S.  Honey  Producer 
Board;  and  expenses  incurred  by  the 
Department  in  implementing  and 
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administering  the  Order,  including 
referendum  costs. 

Section  1245.19  of  the  Proposed  U.S. 
Producer  Order  provides  for  a 
referendum  to  be  conducted  among  U.S. 
honey  producers  to  determine  whether 
they  favor  implementation  of  the 
program.  That  section  also  requires  the 
Proposed  U.S.  Producer  Order  to  be 
approved  by  a  majority  of  U.S.  honey 
producers  who  also  represent  a  majority 
of  the  volume  of  U.S.  honey  produced. 

This  rule  establishes  the  procedures 
under  which  U.S.  honey  producers  of 
honey  may  vote  on  whether  they  want 
the  U.S.  honey  producer  research, 
promotion,  and  consumer  information 
program  to  be  implemented.  There  are 
approximately  317  eligible  voters. 

This  action  adds  a  new  subpart 
establishing  procedures  to  be  used  in 
this  and  future  referenda.  This  subpiart 
covers  definitions,  voting,  instructions, 
use  of  subagents,  ballots,  the 
referendum  report,  and  confidentiality 
of  information. 

Proposed  referendum  procedures 
were  published  in  the  Federal  Register 
on  July  14,  2009.  Copies  of  the  proposed 
rule  were  made  available  by  USDA  and 
the  Office  of  the  Federal  Register,  and 
were  also  available  via  the  Internet  at 
ivw’w.regulations.gov.  The  proposed  rule 
provided  a  60-day  comment  period 
ending  on  September  14,  2009.  No 
comments  were  received  by  the 
deadline. 

It  is  found  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
rule  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553)  so 
that  a  referendum  may  be  scheduled  as. 
early  in  2010  as  possible. 

List  of  Subjects  in  7  CFR  Part  1245 

Administrative  practice  and 
procedure.  Advertising,  Consumer 
Education,  Honey,  Marketing 
agreements.  Promotion,  Reporting  and 
recordkeeping  requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  Title  7,  Chapter  XI  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  1245  to  read  as 
follows: 

PART  1245— U.S.  HONEY  PRODUCER 
RESEARCH,  PROMOTION,  AND 
CONSUMER  INFORMATION  ORDER 

Subpart  A — [Reserved] 

Subpart  B — Referendum  Procedures 

Sec. 

1245.100  General. 

1245.101  Definitions. 

1245.102  Voting. 

1245.103  Instructions. 

1245.104  Subagents. 

1245.105  Ballots. 


1245.106  Referendum  report. 

1245.107  Confidential  information. 

1245.108  OMB  control  number. 

Authority:  7  U.S.C.  7411-7425;  7  U.S.C. 
7401. 

Subpart  A — [Reserved] 

Subpart  B — Referendum  Procedures 

§1245.100  General. 

Referenda  to  determine  whether 
eligible  U.S.  producers  favor  the 
issuance,  continuance,  amendment, 
suspension,  or  termination  of  the  U.S. 
Honey  Producer  Research,  Promotion, 
and  Consumer  Information  Order  shall 
be  conducted  in  accordance  with  this 
subpart. 

§1245.101  Definitions. 

(a)  Administrator  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  with  power  to  re¬ 
delegate,  or  any  officer  or  employee  of 
the  U.S.  Department  of  Agriculture  to 
whom  authority  has  been  delegated  or 
may  hereafter  be  delegated  to  act  in  the 
Administrator’s  stead. 

(b)  Department  means  the  U.S. 
Department  of  Agriculture  or  any  officer 
or  employee  of  the  Department  to  whom 
authority  has  heretofore  been  delegated, 
or  to  whom  authority  may  hereafter 
delegated,  to  act  in  the  Secretary’s  stead. 

(c)  [Reserved] 

(d)  Eligible  producer  means  any 
person  who  produces  100,000  pounds 
or  more  of  honey  in  any  State  for  sale 
in  commerce  and  is  subject  to  paiy 
assessments  to  the  Board  on  such  U.S. 
honey  produced  during  the 
representative  period  and  who: 

(1)  Owns  or  shares  in  the  ownership 
of  honey  bee  colonies  or  beekeeping 
equipment  resulting  in  the  ownership  of 
the  U.S.  honey  produced: 

(2)  Rents  honey  bee  colonies  or 
beekeeping  equipment  resulting  in  the 
ownership  of  all  or  a  portion  of  the  U.S. 
honey  produced; 

(3)  Owns  honey  bee  colonies  or 
beekeeping  equipment  but  does  not 
manage  them  and,  as  compensation,  ' 
obtains  the  ownership  of  a  portion  of 
the  U.S.  honey  produced;  or 

(4)  Is  a  party  in  a  lessor-lessee 
relationship  or  a  divided  ownership 
arrangement  involving  totally 
independent  entities  cooperating  only  to 
produce  honey  that  share  the  risk  of  loss 
and  receive  a  share  of  the  U.S.  honey 
produced.  No  other  acquisition  of  legal 
title  to  honey  shall  be  deemed  to  result 
in  persons  becoming  eligible  producers. 

(f)  Honey  means  the  nectar  and 
saccharine  exudations  of  plants  that  are 
gathered,  modified,  and  stored  in  the 
comb  by  honeybees,  including  comb 
honey.  ■ 


fg)  Honey  products  mean  products 
where  honey  is  a  principal  ingredient. 
For  purposes  of  this  subpart,  a  product 
shall  be  considered  to  have  honey  as  a 
principal  ingredient,  if  the  product 
contains  at  least  50  percent  honey  by 
weight. 

(h)  Order  means  the  U.S.  Honey 
Producer  Research,  Promotion,  and 
Consumer  Information  Order. 

(i)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative,  or 
any  other  legal  entity.  For  the  purpose 
of  this  definition,  the  term  “partnership” 
includes,  but  is  not  limited  to: 

(1)  A  spouse  or  marital  partner  who 
have  title  to,  or  leasehold  interest  in, 
honey  bee  colonies  or  beekeeping 
equipment  as  tenants  in  common,  joint 
tenants,  tenants  by  the  entirety,  or, 
under  community  property  laws,  as 
community  property;  and 

(2)  So-called  “joint  ventures”  wherein 
one  or  more  parties  to  an  agreement, 
informal  or  otherwise,  contributed  land 
and  others  contributed  capital,  labor, 
management,  equipment,  or  other 
services,  or  any  variation  of  such 
contributions  by  two  or  more  parties,  so 
that  it  results  in  the  production,  or 
handling  for  market  and  the  authority  to 
transfer  title  to  the  honey  so  produced, 
or  handled. 

(j)  Referendum  agent  or  agent  means 
the  individual  or  individuals  designated 
by  the  Department  to  conduct  the 
referendum. 

(k)  Representative  period  means  the 
period  designated  by  the  Department. 

(l)  United  States  or  U.S.  means 
collectively  the  50  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  the  territories  and  possessions 
of  the  United  States. 

§1245.102  Voting. 

(a)  Each  person  who  is  an  eligible  U.S. 
producer  and  each  person  who  is  an 
eligible  producer-packer,  as  defined  in 
this  subpart,  at  the  time  of  the 
referendum  and  during  the 
representative  period,  shall  be  entitled 
to  cast  one  ballot  in  the  referendum: 
However,  each  producer  in  a  landlord- 
tenant  relationship  or  a  divided 
ownership  arrangement  involving 
totally  independent  entities  cooperating 
only  to  produce  U.S.  honey  or  honey 
products,  in  which  more  than  one  of  the 
parties  is  a  producer,  shall  be  entitled  to 
cast  one  ballot  in  the  referendum 
covering  only  that  producer’s  share  of 
the  ownership  of  U.S.  honey  or  honey 
products. 

(b)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  an  eligible 
corporate  producer  may  cast  one  ballot 
in  the  referendum  on  behalf  of  such 
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entity.  Any  individual  so  voting  in  a 
referendum  shall  certify  that  they  are  an 
officer  or  employee  of  the  eligible  entity, 
or  an  administrator,  executor,  or  trustee 
of  an  eligible  entity  and  that  such 
individual  has  the  authority  to  take  such 
action.  Upon  request  of  the  referendum 
agent,  the  individual  shall  submit 
adequate  evidence  of  such  authority. 

(c)  All  ballots  are  to  be  cast  by  mail, 
as  instructed  by  the  Department. 

§  1 245.1 03  Instructions. 

(a)  Referenda.  The  Order  shall  not 
become  effective  unless  the  Department 
determines  that  the  Order  is  consistent 
with  and  will  effectuate  the  purposes  of 
the  Act;  and  for  initial  and  subsequent 
referenda  the  Order  is  favored  by  a 
majority  of  the  eligible  persons  voting  in 
the  referendum  who  also  represent  a 
majority  of  the  volume  of  U.S.  honey 
produced,  during  a  representative 
period  determined  by  the  Department, 
have  been  engaged  in  the  production  of 
honey  and  are  subject  to  assessments 
under  this  Order  and  excluding  those 
exempt  from  assessment  under  the 
Order. 

(b)  The  referendum  agent  shall 
conduct  the  referendum,  in  the  manner 
provided  in  this  subpart,  under  the 
supervision  of  the  Administrator.  The 
Administrator  may  prescribe  additional 
instructions,  not  inconsistent  with  the 
provisions  of  this  subpart,  to  govern  the 
procedure  to  be  followed  by  the 
referendum  agent.  Such  agent  shall; 

(1)  Determine  the  period  during 
which  ballots  may  be  cast. 

(2)  Provide  ballots  and  related 
material  to  be  used  in  the  referendum. 
The  ballot  shall  provide  for  recording 
essential  information,  including  that 
needed  for  ascertaining  whether  the 
person  voting,  or  on  whose  behalf  the 
vote  is  cast,  is  an  eligible  voter. 

(3)  Give  reasonable  public  notice  of 
the  referendum: 

(i)  By  utilizing  available  media  or 
public  information  sources,  without 
incurring  advertising  expense,  to 
publicize  the  dates,  places,  method  of 
voting,  eligibility  requirements,  and 
other  pertinent  information.  Such 
sources  of  publicity  may  include,  but 
are  not  limited  to,  print  and  radio;  and 

(ii)  By  such  other  means  as  the  agent 
may  deem  advisable. 

(4)  Mail  to  eligible  U.S.  producers 
whose  names  and  addresses  are  known 
to  the  referendum  agent,  the 
instructions  on  voting,  a  ballot,  and  a 
summary  of  the  terms  and  conditions  of 
the  Order.  No  person  who  claims  to  be 
eligible  to  vote  shall  be  refused  a  ballot. 

(5)  At  the  end  of  the  voting  period, 
collect,  open,  number,  and  review  the 
ballots  and  tabulate  the  results  in  the 


presence  of  an  agent  of  a  third  party 
authorized  to  monitor  the  referendum 
process. 

(6)  Prepare  a  report  on  the 
referendum. 

(7)  Announce  the  results* to  the 
public. 

§  1 245.1 04  Subagents. 

The  referendum  agent  may  appoint 
any  individual  or  individuals  necessary 
or  desirable  to  assist  the  agent  in 
performing  such  agent’s  functions  of 
this  subpart.  Each  individual  so 
appointed  may  be  authorized  by  the 
agent  to  perform  any  or  all  of  the 
functions  which,  in  the  absence  or  such 
appointment,  shall  be  performed  by  the 
agent. 

§1245.105  Ballots. 

The  referendum  agent  and  subagents 
shall  accept  all  ballots  cast.  However,  if 
an  agent  or  subagent  deems  that  a  ballot 
should  be  challenged  for  any  reason,  the 
agent  or  subagent  shall  endorse  above 
their  signature,  on  the  ballot,  a 
statement  to  the  effect  that  such  ballot 
was  challenged,  by  whom  challenged, 
the  reasons  therefore,  the  results  of  any 
investigations  made  with  respect 
thereto,  and  the  disposition  thereof. 
Ballots  invalid  under  this  subpart  shall 
not  be  counted. 

§  1 245.1 06  Referendum  report. 

Except  as  otherwise  directed,  the 
referendum  agent  shall  prepare  and 
submit  to  the  Administrator  a  report  on 
the  results  of  the  referendum,  the 
manner  in  which  it  was  conducted,  the 
extent  and  kind  of  public  notice  given, 
and  other  information  pertinent  to  the 
analysis  of  the  referendum  and  its 
results. 

§  1 245.1 07  Confidential  information. 

The  ballots  and  other  information  or 
reports  that  reveal,  or  tend  to  reveal,  the 
vote  of  any  person  covered  under  the 
Order  and  the  voter  list  shall  be  strictly 
confidential  and  shall  not  be  disclosed. 

§  1 245.1 08  0MB  control  number. 

The  control  number  assigned  to  the 
information  collection  requirement  in 
this  subpart  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  Chapter  35  is  OMB  control 
number  0581-0253. 

Dated:  March  26,  2010.  ^ 

David  R.  Shipman, 

Acting  Administrator. 

[FR  Doc.  2010-7574  Filed  4-9-10;  8:45  am) 

BILLING  CODE  P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM426;  Special  Conditions  No. 
25-404-SC] 

Special  Conditions:  Modification  to 
Boeing  Model  737-600/-700/-700C/- 
800/-900  and  -900ER  Series  Airpianes: 
Rechargeable  Lithium  Batteries  and 
Rechargeable  Lithium-Battery  Systems 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Boeing  737-600/-700/- 
700C/-800/-900  and  -900ER  Series 
airplanes  (hereafter  referred  to  as 
“Boeing  737NG”).  These  airplanes,  as 
modified  by  the  Boeing  Company,  will 
have  a  novel  or  unusual  design  feature 
associated  with  the  installation  of 
rechcugeable  lithium  batteries  and 
rechargeable  lithium-battery  systems. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
design  feature.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 

DATES:  The  effective  date  of  these 
special  conditions  is  April  5,  2010.  We 
must  receive  your  comments  by  May  27, 
2010. 

ADDRESSES:  You  must  mail  two  copies 
of  your  comments  to:  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Attn:  Rules  Docket  (ANM- 
113),  Docket  No.  NM426,  1601  Lind 
Avenue  SW.,  Renton,  Washington, 
98057-3356.  You  may  deliver  two 
copies  to  the  Transport  Airplane 
Directorate  at  the  above  address.  You 
must  mark  your  comments:  Docket  No. 
NM426.  You  can  inspect  comments  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nazih  Khaouly,  ANM-111,  Transport 
Airplane  Directorate,  Aircraft 
Gertification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington,  98057-3356; 
telephone  (425)  227-2432;  facsimile 
(425)  227-1320. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

has  determined  that  notice  of,  and 
opportunity  for  prior  public  comment 
on,  these  special  conditions  are 
impracticable  because  these  procedures 
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would  significantly  delay  issuance  of 
the  design  approval,  and  thus  delivery, 
of  the  affected  aircraft.  In  addition,  the 
substance  of  these  special  conditions 
has  been  subject  to  the  public-comment 
process  in  several  prior  instances  with 
no  substantive  comments  received.  The 
FAA  therefore  finds  that  good  cause 
exists  for  making  these  special 
conditions  effective  upon  issuance. 

Comments  Invited 

We  invite  interested  people  to  take 
part  in  this  rulemaking  by  sending 
written  comments,  data,  or  views.  The 
most  helpful  comments  reference  a 
specific  portion  of  the  special 
conditions,  explain  the  reasons  for 
recommended  changes,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
about  these  special  conditions.  You  can 
inspect  the  docket  before  and  after  the 
comment  closing  date.  If  you  wish  to 
review  the  docket  in  person,  go  to  the 
address  in  the  ADDRESSES  section  of  this 
preamble  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  consider  all  comments  we 
receive  by  the  closing  date  for 
comments.  We  may  change  these  special 
conditions  based  on  the  comments  we 
receive. 

If  you  want  us  to  acknowledge  receipt 
of  your  comments  on  these  special 
conditions,  include  with  your  ^ 

comments  a  self-addressed,  stamped 
postcard  on  which  you  have  written  the 
docket  number.  We  will  stamp  the  date 
on  the  postcard  and  mail  it  back  to  you. 

Background 

The  Boeing  Company  has  applied  for 
a  type-design  change  for  the  Boeing 
737NG  airplanes  to  use  rechargeable 
lithium  batteries  and  rechargeable 
lithium-battery  systems  in  different 
applications,  including  the  recorder 
independent  power  supply  (RIPS). 
Lithium  batteries  have  certain  failure, 
operational,  and  maintenance 
characteristics  that  differ  significantly 
from  those  of  the  nickel-cadmium  and 
lead-acid  rechargeable  batteries 
currently  approved  for  installation  on 
large,  transport-category  airplanes. 
Large,  high-capacity,  rechargeable 
lithium  batteries  and  rechargeable 
lithium-battery  systems  are  a  novel  or 
unusual  design  feature  in  transport- 
category  airplanes.  The  FAA  is 
proposing  this  special  condition  to 
require  that  (1)  all  characteristics  of 
rechargeable  lithium  battery  and 


rechargeable  lithium-battery  system 
installation,  that  could  affect  safe 
operation  of  the  Boeing  737NG,  are 
addressed,  and  (2)  appropriate 
instructions  for  continued 
airworthiness,  which  include 
maintenance  Requirements,  are 
established  to  ensure  the  availability  of 
electrical  power  from  the  batteries  when 
needed. 

Type  Certification  Basis 

Under  the  provisions  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR)  21.101, 
the  Boeing  Company  must  show  that  the 
Boeing  737NG  airplanes,  as  changed, 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A16WE  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  “original  type- 
certification  basis.”  The  regulation 
incorporated  by  reference  in  A16WE  is 
14  CFR  25.1353  at  Amendment  25-38. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Boeing  Company  rechargeable 
lithium  batteries  and  rechargeable 
lithium-battery  systems  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Boeing  737NG  airplanes 
must  comply  with  the  fuel-vent  and 
exhaust-emission  requirements  of  14 
CFR  part  34  and  the  noise-certification 
requirements  of  14  CFR  part  36;  and  the 
FAA  must  issue  a  finding  of  regulatory 
adequacy  under  SECTION  611  of  Public 
Law  92-574,  the  “Noise  Control  Act  of 
1972.” 

The  FAA  issues  special  conditions,  as 
defined  in  §  11.19,  in  accordance  with 
§  11.38,  and  they  become  part  of  the 
type-certification  basis  under  §  21.101. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  type-design  change  to  modify  any 
other  model  included  on  the  same  type 
certificate,  to  incorporate  the  same 
novel  or  unusual  design  feature,  the 
special  conditions  would  also  apply  to 
the  other  model. 

Novel  or  Unusual  Design  Features 

The  Boeing  Company  modification  to 
Boeing  737NG  airplanes  will 
incorporate  the  following  novel  or 
unusual  design  feature:  Rechargeable 


lithium  batteries  and  rechargeable 
lithium-battery  systerhs. 

Discussion 

The  current  regulations  governing 
installation  of  batteries  in  large, 
transport-category  airplanes  were 
derived  from  Civil  Air  Regulations 
(CAR)  Part  4b. 625(d)  as  part  of  the  re¬ 
codification  of  CAR  4b  that  established 
14  CFR  part  25  in  February  1965.  The 
new  battery  requirements,  §  25.1353(c) 

(1)  through  (c)(4),  basically  reworded 
the  CAR  requirements. 

Increased  use  of  nickel-cadmium 
batteries  in  small  airplanes  resulted  in 
increased  incidents  of  battery  fires  and 
failures,  which  led  to  additional 
rulemaking  affecting  large,  transport- 
category  airplanes  as  well  as  small 
airplanes.  On  September  1, 1977,  and 
March  1,  1978,  respectively,  the  FAA 
issued  §  25.1353(c)(5)  and  (c)(6), 
governing  nickel-cadmium  battery 
installations  on  large,  transport-category 
airplanes. 

The  proposed  use  of  rechargeable 
lithium  batteries  and  rechargeable 
lithium-battery  systems  for  equipment 
and  systems  on  the  Boeing  737NG  have 
prompted  the  FAA  to  review  the 
adequacy  of  these  existing  regulations. 
Our  review  indicates  that  the  existing 
regulations  do  not  adequately  address 
several  failure,  operational,  and 
maintenance  characteristics  of 
rechargeable  lithium  batteries  and 
rechargeable  lithium-battery  systems 
that  could  affect  the  safety  and 
reliability  of  the  Boeing  737NG 
rechargeable  lithium  batteries  and 
rechargeable  lithium-battery  system 
installations. 

At  present,  commercial  aviation  has 
limited  experience  with  the  use  of 
rechargeable  lithium  batteries  and 
rechargeable  lithium-battery  systems  in 
aviation  applications.  However,  other 
users  of  this  technology,  ranging  from 
wireless  telephone  manufacturers  to  the 
electric  vehicle  industry,  have  noted 
safety  problems  with  lithium  batteries. 
These  problems  include  overcharging, 
over-discharging,  and  cell-component 
flammability. 

1.  Overcharging 

In  general,  rechargeable  lithium 
batteries  and  rechargeable  lithium- 
battery  systems  are  significantly  more 
susceptible  to  internal  failures  that,  can 
result  in  self-sustaining  increases  in 
temperature  and  pressure  (i.e.,  thermal 
runaway)  than  their  nickel-cadmium  or 
lead-acid  counterparts.  This  is 
especially  true  for  overcharging,  which 
causes  heating  and  destabilization  of  the 
components  of  the  cell,  leading  to  the 
formation  (by  plating)  of  highly  unstable 
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metallic  lithium.  Metallic  lithium  can 
ignite,  resulting  in  a  self-sustaining  fire 
or  explosion.  Finally,  the  severity  of 
thermal  runaway,  due  to  overcharging, 
increases  with  increasing  battery 
capacity,  due  to  the  greater  amount  of 
liquid  electrolytes  in  large  batteries. 

2.  Over-discharging 

Discharge  of  some  types  of 
rechargeable  lithium  batteries  and 
rechargeable  lithiumTbattery  systems 
beyond  a  certain  voltage  (typically  2.4 
volts)  can  cause  corrosion  of  the 
electrodes  of  the  cell,  resulting  in  loss 
of  battery  capacity  that  cannot  be 
reversed  by  recharging.  This  loss  of 
capacity  may  not  be  detected  by  the 
simple  voltage  measurements 
commonly  available  to  flight  crews  as  a 
means  of  checking  battery  status — a 
problem  shared  with  nickel-cadmium 
batteries. 

3.  Flammability  of  Ceil  Components 

Unlike  nickel-cadmium  and  lead-acid 
batteries,  some  types  of  rechargeable 
lithium  batteries  and  rechargeable 
lithiurr -battery  systems  use  liquid 
electrolytes  that  are  flammable. 
Electrolytes  can  serve  as  a  source  of  fuel 
for  an  external  fire  from  a  breach  of  the 
battery  container. 

Such  problems,  experienced  by  users 
of  rechargeable  lithium  batteries  and 
rechargeable  lithium-battery  systems, 
raise  concern  about  the  use  of  these 
batteries  in  commercial  aviation.  The 
intent  of  these  proposed  special 
conditions  is  to  establish  appropriate 
airworthiness  standards  for  rechargeable 
lithium-battery  and  rechargeable 
lithium-battery  system  installations  in 
Boeing  737NG  airplanes  and  to  ensure, 
as  required  by  §§  25.1309  and  25.601, 
that  these  battery  installations  are  not 
hazardous  or  unreliable. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable. to  the  Boeing 
Company.  Should  the  Boeing  Company 
apply  at  a  later  date  for  a  type-design 
change  to  modify  any  other  model 
included  on  Type  Certificate  No. 
A16WE,  to  incorporate  the  same  novel 
or  unusual  design  feature,  the  special 
conditions  would  apply  to  that  model  as 
well. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  relating  to 
rechargeable  lithium  batteries  and 
rechargeable  lithium-battery  systems 
installed  on  Boeing  737NC  airplanes.  It 
is  not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 


to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  Therefore,  because  a 
delay  would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority;  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type- 
certification  basis  for  Boeing  737NC 
airplanes  modified  by  Boeing  Company 
to  install  rechargeable  lithium-battery 
systems  on  Boeing  737NC  airplanes. 
These  systems  must  be  designed  and 
installed  as  follows; 

(1)  Safe  cell  temperatures  and 
pressures  must  be  maintained  during 
any  foreseeable  charging  or  discharging 
condition  and  during  any  failure  of  the 
charging  or  battery-monitoring  system 
not  shown  to  be  extremely  remote.  The 
lithium-battery  installation  must 
preclude  explosion  in  the  event  of  those 
failures. 

(2)  Design  of  the  lithium  batteries 
must  preclude  the  occurrence  of  self- 
sustaining,  uncontrolled  increases  in 
temperature  or  pressure. 

(3)  No  explosive  or  toxic  gases 
emitted  by  any  lithium  battery  in 
normal  operation,  or  as  the  result  of  any 
failure  of  the  battery-charging  system, 
monitoring  system,  or  battery 
installation  which  is  not  shown  to  be 
extremely  remote,  may  accumulate  in 
hazardous  quantities  within  the 
airplane. 

(4)  Installations  of  lithium  batteries 
must  meet  the  requirements  of 

§  25.863(a)  through  (d). 


(5)  No  corrosive  fluids  or  gases  that 
may  escape  from  any  lithium  battery 
may  damage  surrounding  structure  or 
any  adjacent  systems,  equipment,  or 
electrical  wiring  of  the  airplane  in  such 
a  way  as  to  cause  a  major  or  more-severe 
failure  condition,  in  accordance  with 

§  25.1309  (b)  and  applicable  regulatory 
guidance. 

(6)  Each  lithium-battery  installation 
must  have  provisions  to  prevent  any 
hazardous  effect  on  structure  or 
essential  systems  caused  by  the 
maximum  amount  of  heat  the  battery 
can  generate  during  a  short  circuit  of  the 
battery  or  of  its  individual  cells. 

(7)  Lithium-battery  installations  must 
have — 

(i)  A  system  to  automatically  control 
the  charging  rate  of  the  battery,  to 
prevent  battery  overheating  or 
overcharging,  and, 

(ii)  A  battery-temperature-sensing  and 
over-temperature-warning  system  with  a 
means  for  automatically  disconnecting 
the  battery  from  its  charging  source  in 
the  event  of  an  over-temperature 
condition,  or, 

(iii)  A  battery-failure  sensing  and 
warning  system  with  a  means  for 
automatically  disconnecting  the  battery 
from  its  charging  source  in  the  event  of 
battery  failure. 

(8)  Any  lithium-battery  installation 
the  function  of  which  is  required  for 
safe  operation  of  the  airplane  must 
incorporate  a  monitoring-and-warning 
feature  that  will  provide  an  indication 
to  the  appropriate  flight  crewmembers 
whenever  the  state-of-charge  of  the 
batteries  has  fallen  below  levels 
considered  acceptable  for  dispatch  of 
the  airplane. 

(9)  The  instructions  for  continued 
airworthiness  required  by  §  25.1529 
(and  §  26.11)  must  contain  maintenance 
steps  to  assure  that  the  lithium  batteries 
are  sufficiently  charged  at  appropriate 
intervals  specified  by  the  battery 
manufacturer.  The  instructions  for 
continued  airworthiness  must  also 
contain  procedures  to  ensure  the 
integrity  of  lithium  batteries  in  spares 
storage  to  prevent  the  replacement  of 
batteries,  the  function  of  which  is 
required  for  safe  operation  of  the 
airplane,  with  batteries  that  have 
experienced  degraded  charge-retention 
ability  or  other  damage  due  to 
prolonged  storage  at  a  low  state  of 
charge.  Precautions  should  be  included 
in  the  instructions  for  continued¬ 
airworthiness  maintenance  instructions 
to  prevent  mishandling  of  lithium 
batteries,  which  could  result  in  short- 
circuit  or  other  unintentional  damage 
that  could  result  in  personal  injury  or 
property  damage. 
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Note  1:  The  term,  “sufficiently  charged” 
means  that  the  battery  will  retain  enough  of 
a  charge,  expressed  in  ampere-hours,  to 
erisure  that  the  battery  cells  will  not  be 
damaged.  A  battery  cell  may  be  damaged  by 
lowering  the  charge  below  a  point  where 
there  is  a  reduction  in  the  ability  to  charge 
and  retain  a  full  charge.  This  reduction 
would  be  greater  than  the  reduction  that  may 
result  from  normal  operational  degradation. 

Note  2:  These  special  conditions  are  not 
intended  to  replace  §  25.1353(b)  in  the 
certification  basis  of  the  Boeing  737NG. 
These  special  conditions  apply  only  to 
rechargeable  lithium  batteries  and 
rechargeable  lithium-battery  system 
installations.  The  requirements  of 
§  25.1353(b)  remains  in  effect  for  batteries 
and  battery'  installations  of  Boeing  737NG 
that  do  not  use  lithium  batteries. 

Boeing  must  show  compliance  with 
the  requirements  of  these  special 
conditions  by  test  and/or  analysis.  The 
aircraft  certification  office,  or  its 
designees,  will  find  compliance  in 
coordination  with  the  FAA  Transport 
Standards  Staff. 

Issued  in  Renton,  Washington,  on  April  5, 
2010. 

All  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  2010-8218  Filed  4-9-10;  8:45  ami 
BILLING  CODE  4910-ia-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Docket  No.  FAA-2009-0831 ;  Airspace 
Docket  No.  09-ANM-13] 

Amendment  of  Class  E  Airspace;  North 
Bend,  OR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  will  modify  Class 
D  airspace  at  Southwest  Oregon 
Regional  Airport,  North  Bend,  OR,  to 
allow  aircraft  at  Sunnyhill  Airport  to 
arrive  and  depart  outside  Class  D 
airspace.  This  action  is  necessary  for  the 
safety  and  management  of  Instrument 
Flight  Rules  (IFR)  aircraft  utilizing  both 
airports. 

OATES:  Effective  date,  0901  UTC,  June  3, 
2010.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  action  under  1  CFR  part  51, 
subject  to  the  annual  revision  of  FAA 
Order  7400.9  and  publication  of 
conforming  amendments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eldon  Taylor,  Federal  Aviation 


Administration,  Operations  Support 
Group,  Western  Service  Center,  1601 
Lind  Avenue  SW.,  Renton,  WA,  98057; 
telephone  (425)  203—4537. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  9,  2009,  the  FAA 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  to 
establish  additional  controlled  airspace 
at  North  Bend,  OR  (74  FR  57616). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking  effort  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
were  received. 

Class  D  airspace  designations  are 
published  in  paragraph  5000  of  FAA 
Order  7400.9T  signed  August  27,  2009, 
and  effective  September  15,  2009,  which 
is  incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  D  airspace 
designations  listed  in  this  docutnent 
will  be  published  subsequently  in  that 
Order. 

The  Rule 

This  action  amends  Title  14  Code  of 
Federal  Regulations  (14  CFR)  part  71  by 
modifying  the  Class  D  airspace  area  at 
North  Bend,  OR.  Controlled  airspace  is 
needed  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.2-mile  radius  of  Southwest 
Oregon  Regional  Airport,  excluding  that 
airspace  within  a  1.5-mile  radius  of 
Sunnyhill  Airport.  The  exclusion  will 
allow  aircraft  at  Sunnyhill  Airport  to 
arrive  and  depart  outside  the  Class  D 
airspace.  This  rule  will  enhance  IFR 
operations  at  both  airports. 

The  FAA  has  determined  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
The  FAA’s  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  U.S.  Code.  Subtitle  1, 
Section  106  discusses  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 


detail  the  scope  of  the  agency’s 
authority.  This  rulemaking  is 
promulgated  under  the  authority 
described  in  Subtitle  VII,  Part  A, 

Subpart  I,  Section  40103.  Under  that 
section,  the  FAA  is  charged  with 
prescribing  regulations  to  assign  the  use 
of  airspace  necessary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
airspace.  This  regulation  is  within  the 
scope  of  that  authority  as  it  modifies 
controlled  airspace  ,at  Southwest  Oregon 
Regional  Airport,  North  Bend,  OR. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  l4  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

■  2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9T,  Airspace 
Designations  and  Reporting  Points, 
signed  August  27,  2009,  and  effective 
September  15,  2009,  is  amended  as 
follows: 

Paragraph  5000  Class  D  airspace. 
***** 

ANM  OR  D  North  Bend,  OR  [Modifiedl 
Southwest  Oregon  Regional  Airport,  OR 
(Lat.  43°25'01"  N.,  long.  124'°14'49''  W.) 
Sunnyhill  Airport,  OR 

(Lat.  43°28'59"N.,  long.  124°12'10"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.2-mile  radius  of  the  Southwest 
Oregon  Regional  Airport,  excluding  that 
airspace  within  a  1.5-mile  radius  of 
Sunnyhill  Airport.  This  Class  D  airspace  area 
Is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  Seattle,  Washington,  on  April  5, 
2010. 

Robert  E.  Henry, 

Acting  Manager,  Operations  Support  Group, 
Western  Service  Center. 

[FR  Doc.  2010-8193  Filed  4-9-10;  8:45  am] 

BILUNG  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-2009-1014;  Airspace 
Docket  No.  09-ANM-10] 

Amendment  of  Class  E  Airspace;  Rifle, 
CO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  will  establish 
Class  E  airspace  at  Rifle,  CO.  Additional 
controlled  airspace  is  necessary  to 
accommodate  aircraft  executing  new 
Area  Navigation  (RNAV)  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedures 
(SIAPs)  at  Garfield  County  Regional 
Airport.  This  will  improve  the  safety  of 
Instrument  Flight  Rules  (IFR)  operations 
at  the  airport.  This  action  also  changes 
the  airport  name  in  the  existing  Class  E 
airspace  description. 

DATES:  Effective  date  0901  UTC,  June  3, 
2010.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  action  under  1  CFR  part  51, 
subject  to  the  annual  revision  of  FAA 
Order  7400.9  and  publication  of 
conforming  amendments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eldon  Taylor,  Federal  Aviation 
Administration,  Operations  Support 
Group,  Western  Service  Center,  1601 
Lind  Avenue  SW.,  Renton,  WA  98057; 
telephone  (425)  203—4537. 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  27,  2009,  the  FAA 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  to 
establish  additional  controlled  airspace 
at  Rifle,  CO  (74  FR  62259).  Interested 
parties  were  invited  to  participate  in 
j  this  rulemaking  effort  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  One  comment  was  received  in 
support  of  the  proposed  Class  E-2 
Airspace. 

Class  E  airspace  designations  are 
published  in  paragraph  6002  and  6005, 
respectively,  of  FAA  Order  7400. 9T 
signed  August  27,  2009,  and  effective 
September  15,  2009,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  that 
Order. 

The  Rule 

This  action  amends  Title  14  Code  of 
Federal  Regulations  (14  CFR)  part  71  by 


amending  the  Class  E  airspace  for  the  ‘ 
Rifle,  CO,  area,  by  establishing  surface 
airspace  to  accommodate  IFR  aircraft 
executing  a  new  RNAV  (GPS)  approach 
procedure  at  Garfield  County  Regional 
Airport,  Rifle,  CO.  This  action  is 
necessary  for  the  safety  and 
management  of  IFR  operations  at  the 
airport.  This  will  also  change  the  airport 
name  from  Garfield  County  Airport  to 
Garfield  County  Regional  Airport. 

The  FAA  has  determined  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  this  rule,  when  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  The  FAA’s 
authority  to  issue  rules  regarding 
aviation  safety  is  found  in  Title  49  of  the 
U.S.  Code.  Subtitle  1,  Section  106 
discusses  the  authority  of  the  FAA 
Administrator.  Subtitle  VII,  Aviation 
Programs,  describes  in  more  detail  the 
scope  of  the  agency’s  authority.  This 
rulemaking  is  promulgated  under  the 
authority  described  in  Subtitle  VII,  Part 

A,  Subpart  I,  Section  40103.  Under  that 
section,  the  FAA  is  charged  with 
prescribing  regulations  to  assign  the  use 
of  airspace  necessary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
airspace.  This  regulation  is  within  the 
scope  of  that  authority  as  it  establishes 
additional  controlled  airspace  at 
Garfield  County  Regional  Airport,  Rifle, 
CO. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 

B,  C,  D  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.  O.  10854,' 24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

■  2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9T,  Airspace 
Designations  and  Reporting  Points, 
signed  August  27,  2009,  and  effective 
September  15,  2009,  is  amended  as 
follows: 

Paragraph  6002.  Class  E  airspace 
designated  as  surface  areas. 

★  *  ★  ★  ★ 

ANMCOE2  Rifle,  CO  [New] 

Garfield  County  Regional  Airport,  Rifle,  CO 
(Lat.  39°31'35"N.,long.  107°43' 37"  W.) 
Within  a  4.1-mile  radius  of  Garfield  County 
Regional  Airport,  and  within  1  mile  each  side 
of  the  093°  hearing  extending  from  the  4.1- 
mile  radius  to  5.5  miles  east  of  the  Garfield 
County  Regional  Airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  directory. 

Paragraph  6005.  Class  E  airspace  areas 
extending  upward  from  70d  feet  or  more 
above  the  surface  of  the  earth. 
***** 

ANM  CO  E5*  Rifle,  CO  [Amended] 

Garfield  County  Regional  Airport,  Rifle,  CO 
(Lat.  39°31'35"  N.,  long.  107°43'37"  W.) 
That  airspace  extending  upward  fi’om  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Garfield  County  Regional  Airport,  and 
within  4.3  miles  each  side  of  the  090°  bearing 
ft'om  the  airport,  extending  from  the  7-mile 
radius  to  18.3  miles  east  of  the  airport^and 
within  4.5  miles  each  side  of  the  321°  bearing 
from  the  airport,  extending  from  the  7-mile 
radius  to  14.5  miles  northwest  of  the  airport. 

Issued  in  Seattle,  Washington,  on  March 
31, 2010. 

Robert  E.  Henry, 

Acting  Manager,  Operations  Support  Group, 
Western  Service  Center. 

[FR  Doc.  2010-8192  Filed  4-9-10;  8:45  am] 

BILLING  CODE  4910-1»-P 


OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  CFR  Parts  2200,  2203,  and  2204 

Rules  of  Procedure;  Regulations 
Implementing  the  Government  in  the 
Sunshine  Act;  Implementation  of  the 
Equal  Access  to  Justice  Act  in 
Proceedings  Before  the  Occupational 
Safety  and  Health  Review 
Commission;  Correction 

agency:  Occupational  Safety  and  Health 
Review  Commission. 

ACTION:  Final  rule;  correction. 
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summary:  The  Occupational  Safety  and 
Health  Review  Commission  (OSHRC)  is 
correcting  an  erroneous  instruction, 
appearing  in  the  Federal  Register  of 
December  7,  2009  (74  FR  63985),  that 
could  not  be  carried  out.  The  document 
made  various  corrections  and  technical 
amendments  to  its  rules  and  regulations 
set  forth  in  parts  2200,  2203,  and  2204. 
This  correction  removes  the  erroneous 
instruction  and  discussion  of  it  in  the 
preamble. 

DATES:  Effective  on  April  12,  2010. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Bailey,  Attorney-Advisor,  Office  of  the 
General  Counsel,  by  telephone  at  (202) 
606-5410,  by  e-mail  at 
'  rbaiIey@oshrc.gov,  or  by  mail  at:  1120- 
20th  Street,  NW.,  Ninth  Floor, 
Washington,  DC  20036-3457. 
SUPPLEMENTARY  INFORMATION:  OSHRC 
published  a  document  in  the  Federal 
Register  on  December  7,  2009  setting 
forth  an  amendatory  instruction  that 
was  impossible  to  carry  out. 

Specifically,  with  respect  to  29  CFR 
2200.209,  OSHRC  directed  that  a 
hyphen  be  placed  between  the  number 
“20”  and  the  word  “day,”  so  that  the 
relevant  portion  of  the  provision  would 
read  “20-day  period.”  But  in  a  prior 
rules  revision,  dated  September  29, 

2008  (73  FR  56491),  the  phrase  “20  day 
period”  had  been  changed  to  “11 -day 
period.”  OSHRC  intends  for  §  2200.209 
to  continue  to  read  “11-day  period.” 

■  In  FR  Doc.  E9-28845  appearing  on 
page  63985  in  the  Federal  Register  of 
Monday,  December  7,  2009,  the 
following  corrections  are  made: 

■  1.  On  page  63985,  in  the  center 
column,  in  the  second  paragraph  of 
SUPPLEMENTARY  INFORMATION,  remove 
the  word  “Second”  and  add  in  its  place 
the  word  “First”  in  the  third  sentence. 

■  2.  On  page  63985,  in  the  center 
column,  in  the  second  paragraph  of 
SUPPLEMENTARY  INFORMATION,  remove 
the  word  “Third”  and  add  in  its  place 
the  word  “Second”  in  the  fourth 
sentence. 

■  3.  On  page  63985,  in  the  center 
column,  in  the  second  paragraph  of 
SUPPLEMENTARY  INFORMATION,  remove 
the  word  “Fourth”  and  add  in  its  place 
the  word  “Third”  in  the  fifth  .sentence. 

■  4.  On  page  63985,  in  the  center 
column,  in  the  second  paragraph  of 
SUPPLEMENTARY  INFORMATION,  remove 
the  word  “Fifth”  and  add  in  its  place  the 
word  “Fourth”  in  the  sixth  sentence. 

■  5.  On  page  63985,  in  the  center 
column,  in  the  second  paragraph  of 
SUPPLEMENTARY  INFORMATION,  remove 
the  word  “Sixth”  and  add  in  its  place  the 
word  “Fifth”  in  the  seventh  sentence. 

■  6.  On  page  63985,  in  the  right  column, 
in  the  second  paragraph  of 


SUPPLEMENTARY  INFORMATION,  remove 
the  word  “Seventh”  and  add  in  its  place  . 
the  word  “Sixth”  in  the  ninth  sentence. 

■  7.  On  page  63985,  in  the  right  column, 
in  the  second  paragraph  of 
SUPPLEMENTARY  INFORMATION,  remove 
the  word  “Eighth”  and  add  in  its  place 
the  word  “Seventh”  in  the  thirteenth 
sentence. 

■  8.  On  page  63985,  in  the  right  column, 
in  the  second  paragraph  of 
SUPPLEMENTARY  INFORMATION,  remove 
the  word  “Ninth”  and  add  in  its  place 
the  word  “Eighth”  in  the  fifteenth 
sentence. 

■  9.  On  page  63985,  in  the  center 
column,  in  the  second  paragraph  of 
SUPPLEMENTARY  INFORMATION,  remove 
the  second  sentence,  which  reads, 

“First,  in  §  2200.209(g),  the  phrase  ‘the 
21  day  period’  is  amended  to  include  a 
hyphen  between  ‘21’  and  ‘day.’” 

§2200.209  [Corrected] 

■  10.  On  page  63988,  in  the  left  column, 
remove  instruction  28.b,  which  reads, 
“b.  Adding  a  hyphen  between  the 
numeral  ‘21’  and  the  word  ‘day’  in  the 
last  sentence  of  paragraph  (g).” 

Signed  at  Washington,  DC,  on  the  29th  day 
of  March,  2010. 

Thomasina  V.  Rogers, 

Chairman. 

Horace  A.  Thompson  III, 

Commissioner. 

Cynthia  L.  Attwood, 

Commissioner. 

(FR  Doc.  2010-7949  Filed  4-9-10;  8:45  am) 

BILUNG  CODE  7600-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  147 

[Docket  No.  USCG-2009-0955] 

RIN  1625-AAOO 

Safety  Zone;  FRONTIER  DISCOVERER, 
Outer  Continental  Shelf  Drillship, 
Chukchi  and  Beaufort  Sea,  Alaska 

agency:  Coast  Guard,  DHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
around  the  DRILLSHIP  FRONTIER 
DISCOVERER,  while  anchored  or 
deploying  and  recovering  moorings  on 
location  in  order  to  drill  exploratory 
wells  at  various  prospects  located  in  the 
Chukchi  and  Beaufort  Sea  Outer 
Continental  Shelf,  Alaska,  during  the 
2010  drilling  season.  The  purpose  of  the 


temporary  safety  zone  is  to  protect  the 
DRILLSHIP  ft-om  vessels  operating 
outside  normal  shipping  channels  and 
fairways.  Placing  a  temporary  safety 
zone  around  the  DRILLSHIP  will 
significantly  reduce  the  threat  of 
allisions,  oil  spills,  and  releases  of 
natural  gas,  and  thereby  protect  the 
safety  of  life,  property,  and  the 
environment. 

DATES:  This  rule  is  effective  from  12:01 
a.m.  on  July  1,  2010,  to  11:59  p.m.  on 
November  30,  2010. 

ADDRESSES:  Comments  and  material 
received  firom  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2009-0955  and  are 
available  online  by  going  to  http:// 
www.reguIations.gov,  inserting  USCG- 
2009-0955  in  the  “Keyword”  box,  and 
then  clicking  “Search.”  This  material  is 
also  available  for  inspection  or  copying 
at  the  Docket  Management  Facility  (M- 
30),  U.S.  Department  of  Transportation, 
West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If  * 
you  have  questions  on  this  rule,  call  or 
e-mail  LCDR  Ken  Phillips,  U.S.  Coast 
Guard,  District  Seventeen,  Office  of 
Prevention;  telephone  907-463-2821, 
Kennneth.G.PhiIlips@uscg.mil.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  telephone  202-366-9826. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  January  6,  2010  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  “Safety  Zone;  FRONTIER 
DISCOVERER,  Outer  Continental  Shelf 
Drillship,  Chukchi  and  Beaufort  Sea, 
Alaska”  in  the  Federal  Register  (75  FR 
803).  The  NPRM  included  a  30-day 
comment  period.  We  received  3  (three) 
submissions  with  comments  on  the 
proposed  rule.  No  public  meeting  was 
requested,  and  none  was  held. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  around  the 
DRILLSHIP  FRONTIER  DISCOVERER 
while  on  location  in  order  to  drill 
exploratory  wells  approximately  60  to 
124  miles  off  the  northwest  coast  in  the 
Chukchi  Sea  and  13  to  18  miles  off  the 
northern  coast  in  the  Beaufort  Sea  Outer 
Continental  Shelf,  Alaska,  during  the 
2010  drilling  season.  This  rule  will  be 
in  effective  from  12:01  a.m.  on  July  1, 


Federal  Register/ Vol.  75,  No.  69 /Monday,  April  12,  2010 /Rules  and  Regulations 


18405 


2010,  to  11:59  p.m.  on  November  30, 
2010. 

Shell  Exploration  &  Production 
Company  requested  that  the  Coast 
Guard  establish  a  temporary  safety  zone 
around  the  DRILLSHIP  FRONTIER 
DISCOVERER  while  on  location  in  order 
to  drill  exploratory  wells  in  the  Chukchi 
and  Beaufort  Seas,  Alaska.  The  request 
for  the  safety  zone  was  due  to  safety 
concerns  for  both  the  personnel  aboard 
the  DRILLSHIP  and  the  environment. 
Shell  Exploration  &  Production 
Company  indicated  that  it  is  highly 
likely  that  any  allision  or  inability  to 
identify,  monitor  or  mitigate  ice-related 
hazards  that  might  be  encountered 
could  result  in  a  catastrophic  event.  In 
evaluating  this  request,  the  Coast  Guard 
explored  relevant  safety  factors  and 
considered  several  criteria,  including 
but  not  limited  to:  (1)  The  level  of 
shipping  activity  around  the  operation; 
(2)  safety  concerns  for  personnel  aboard 
the  vessel;  (3)  concerns  for  the 
environment,  given  the  sensitivity  of  the 
environmental  and  subsistence 
importance  to  the  indigenous 
population;  [4)  the  likeliness  that  an 
allision  could  result  in  a  catastrophic 
event  based  on  a  lack  of  established 
shipping  fairways,  fueling  and  supply 
storage/operations,  and  size  of  the  crew; 
(5)  the  recent  and  potential  future 
maritime  traffic  in  the  vicinity  of  the 
proposed  areas;  (6)  the  types  of  vessels 
navigating  in  the  vicinity  of  the 
proposed  area;  and,  (7)  the  structural 
configuration  of  the  vessel.  Navigation 
in  the  vicinity  of  the  safety  zone  could 
consist  of  large  commercial  shipping 
vessels,  fishing  vessels,  cruise  ships, 
tugs  with  tows  and  the  occasional 
recreational  vessel. 

After  conducting  a  comprehensive 
examination  of  the  criteria,  IMO 
guidelines,  and  existing  regulations,  we 
conclude  that  the  risk  of  allision,  the 
potential  for  loss  of  life,  and  damage  to 
the  environment  warrants  the 
establishment  of  this  temporary  safety 
zone.  This  rule  would  significantly 
reduce  the  threat  of  allisions,  oil  spills, 
and  releases  and  increase  the  safety  of 
life,  property,  and  the  environment  in 
the  Chukchi  and  Beaufort  Seas  by 
prohibiting  entry  into  the  zone  unless 
specifically  authorized  by  the 
Commander,  Seventeenth  Coast  Guard 
District. 

The  complete  discussion  of  the 
background  and  purpose  for  this  rule 
can  be  found  in  the  preamble  to  the 
NPRM  (75  FR  803). 

Discussion  of  Comments  and  Changes 

One  comment  was  received  that 
opined  on  the  appropriateness  of 
allowing  any  drilling  to  take  place  in  the 


Chukchi  or  Bering  Seas.  While  it  is  not 
within  the  jurisdiction  of  the  Coast 
Guard  to  approve  or  authorize  Outer 
Continental  Shelf  activity,  we  do  have 
the  responsibility  to  ensure,  to  the 
maximum  extent  practicable,  that  any 
activity  is  undertaken  with  the  greatest 
reduction  of  risk  of  allisions,  oil  spills, 
and  releases  of  natural  gas,  and  thereby 
protect  the  safety  of  life,  property,  and 
the  environment. 

One  comment  believed  that  having 
safety  zones  around  all  mobile  drilling 
vessels  is  an  excellent  idea.  The  Coast 
Guard  issues  safety  zones  for  Outer 
Continental  Shelf  activity  consistent 
with  the  guidance  in  33  CFR  147.10.  In 
each  case  a  safety  zone  is  established 
only  after  evaluating  all  relevant  safety 
factors  and  concluding  that  the 
regulation  would  significantly  reduce 
the  threat  of  an  incident. 

One  comment  was  received 
suggesting  that  the  safety  zone  be  issued 
for  a  multi-year  period  similar  to  safety 
zones  in  the  Gulf  of  Mexico.  The  Coast 
Guard  disagrees.  While  the  Goast  Guard 
understands  that  the  underlying 
justifications  for  the  safety  zone  are  not  * 
likely  to  change  from  year  to  year,  we 
find  that  there  are  several  operational 
and  permitting  variables  with  respect  to 
these  activities  to  support  not 
continuing  the  safety  zones  period 
beyond  the  current  2010  drilling  season 
as  originally  requested.  Many  of  these 
variables  would  be  considered 
substantive  changes.  Some  of  the  factors 
that  dictate  a  season  by  season 
publication  of  the  safety  zone  include 
change  in  the  vessel  being  utilized  for 
the  exploratory  wells;  changes  in  the 
published  prospect/drilling  locations 
and  corresponding  latitude/longitude 
coordinates;  significant  change  in  the 
future  Outer  Gontinental  Shelf  Lease 
Exploration  Plans  approved  by  Minerals 
Management  Service;  and  the  limited 
timeframe  each  year  (approximately  4  to 
5  months)  associated  with  actual  on- 
sight  activity.  The  nature  of  this  activity 
as  noted  above  is  not  currently 
comparative  with  the  “manned 
production  facility”  operations  in  the 
Gulf  of  Mexico  in  that  those  safety  zones 
are  established  for  year-round 
operations  on  “permanent”  structures 
that  are  engaged  in  the  exploration, 
exploitation,  and  production  of  sub-sea 
resources.  The  Coast  Guard  will 
reconsider  the  temporary  nature  of  these 
safety  zones  should  the  nature  of  the 
operations  significantly  change  from 
solely  exploratory  drilling  operations. 

One  comment  requested  clarification 
on  the  involved  parties  as  the  NPRM  did 
not  elaborate  on  the  specific  parties 
under  which  the  exploratory  drilling 
operations  will  be  undertaken.  The 


Coast  Guard  notes  for  clarification  that 
Shell  Exploration  &  Production 
Company  made  the  request  for  the 
safety  zone  on  behalf  of  Shell  Offshore 
Inc.,  operator  in  the  Beaufort  Sea  and 
Shell  Gulf  of  Mexico  Inc.,  operator  in 
the  Chukchi  Sea. 

One  comment  asked  for  a  clarification 
with  regard  to  the  probability  of  a 
catastrophic  event  resulting  from  an 
incident.  The  Coast  Guard  has  amended 
the  “Background  and  Purpose”  section 
of  the  Final  Rule  Federal  Register  by 
changing  the  word  “would”  to  “could”  as 
it  relates  to  the  outcome  of  an  “allision 
or  inability  to  identify,  monitor  or 
mitigate  ice-related  hazards  that 'might 
be  encountered.” 

One  comment  asked  for  a  correction 
to  the  Federal  Register  regarding  the 
distances  from  shore  for  the  exploratory 
wells  in  the  Chukchi  and  Beaufort  Seas 
to  be  consistent  with  the  respective 
2010  Outer  Continental  Shelf  Lease 
Exploration  Plans.  The  Coast  Guard  has 
amended  the  “Background  and  Purpose” 
section  of  the  Final  Rule  Federal 
Register  by  inserting  the  distances  from 
shore  to  be  consistent  with  the  2010 
lease  exploration  plans. 

One  comment  requested  that  a 
clarification  be  made  concerning  the 
drilling  of  “shallow  holes.”  The  Coast 
Guard  understands  that  all  wells  will  be 
drilled  to  the  final  depth  objective  or 
will  not  be  commenced  in  the  2010 
drilling  season  in  accordance  with  the 
Minerals  Management  Service 
requirements. 

One  comment  requested  flexibility 
with  respect  to  the  effective  dates  of  the 
temporary  safety  zone  to  accommodate 
completion  of  non-drilling  activities  to 
include  plugging  and  abandonment 
operations,  pulling  drilling  equipment, 
surveying  and  restoring  the  drill  sight 
and  moorings  recovery.  The  Coast 
Guard  understands  the  nature  of  the 
post  drilling  activity  and  agrees  that  the 
safety  zone  effective  period  should  be 
extended  to  provide  that  needed 
flexibility  until  November  30,  2010,  but 
only  while  the  vessel  is  on  location  as 
listed  in  Table  1  of  the  rule  to  cover 
these  activities  to  ensure  the  safety  of 
the  personnel  aboard  the  DRILLSHIP 
and  the  environment.  The  Goast  Guard 
has  amended  §  147. T17. 001(a)  to  reflect 
the  new  effective  end  date  of  November 
30,  2010,  so  long  as  the  vessel  is  on 
location. 

One  comment  requested  the  rule  be 
amended  to  have  the  safety  zone  in 
effect  once  the  vessels  is  “on  location” 
while  the  mooring  system  is  being 
deployed  or  recovered  not  only  when 
the  vessel  is  anchored.  The  Coast  Guard 
agrees.  The  safety  factors  that  were 
evaluated  in  determining  that  a  safe 
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zone  w&s  warranted  while  the  vessel 
was  anchored  on  location  are 
substantially  similar  for  when  the  vessel 
is  on  location  and  the  mooring  system 
is.  in  the  process  of  being  deployed  or 
recovered.  This  determination  is 
consistent  with  extending  the  effective 
end  date  of  the  safety  zone  to  November 
30,  2010,  to  cover  the  mooring  recovery. 
The  Coast  Guard  has  amended 
§  147.Tl7.001(a)  to  read:  “The  area 
within  500  meters  (1,640.4  feet)  from  • 
each  point  on  the  outer  edge  of  the 
vessel  while  anchored  or  deploying  and 
recovering  moorings  on  location  is  a 
safety  zone.” 

One  comment  recommended  the  three 
“Burger”  prospects  in  Column  1  of  Table 
1  in  the  rule  be  delineated  as  Burger  “C”, 
Burger  “F”,  and  Burger  “J”,  respectively, 
to  match  the  lease  exploration  plan.  The 
Coast  Guard  agrees  and  has  amended 
Table  1  accordingly. 

One  comment  supported  the 
determination  to  prohibit  all  vessels, 
irrespective  of  size  from  the  safety  zone. 
The  Coast  Guard  determined  this  to  be 
the  best  course  of  action  given  the 
complexities  of  this  Arctic  operation  to 
include  ice  management  issues.  Marine 
Maqimal  and  Mitigation  plan 
requirements,  and  a.harsh  and  dynamic 
offshore  environment  to  significantly 
reduce  the  threat  of  allisions,  oil  spills, 
and  releases  and  increase  the  safety  of 
life,  property,  and  the  environment  in 
the  Chukchi  and  Beaufort  Seas,  Alaska. 

Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  vve  summarize  our  analyses 
based  on  13  of  these  statutes  or 
executive  orders. 

Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order. 

This  rule  is  not  a  significant 
regulatory  action  due  to  the  location  of 
the  FRONTIER  DISCOVERER  in  the 
Chukchi  and  Beaufcrt  Seas  Outer 
Continental  Shelf,  Alaska,  and  its 
distance  from  both  land  and  safety 
fairways.  Vessels  traversing  waters  near 
the  temporary  safety  zone  will  be  able 
to  safely  travel  around  the  zone  without 
incurring  additional  costs. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  bn  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on  - 
a  substantial  number  of  small  entities. 
This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  locations  where  the  exploratory 
wells  will  be  drilled. 

This  temporary  safety  zone  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons:  This  rule  will 
enforce  a  temporary  safety  zone  around 
the  FRONTIER  DISCOVERER  while  on 
location  in  order  to  drill  exploratory 
wells  in  the  Chukchi  and  Beaufort  Seas. 
The  location  of  the  safety  zone  is  not 
frequented  by  vessel  traffic  and  is  not  in 
close  proximity  to  a  safety  fairway. 
Further,  vessel  traffic  can  pass  safely 
around  the  temporary  safety  zone 
without  incurring  additional  costs. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
in  the  NPRM  we  offered  to  assist  small 
entities  in  understanding  the  rule  so 
that  they  could  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 
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Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not ‘a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 


of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  023-01  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  this  action  is  one  of  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  is  categorically 
excluded,  under  figure  2-1,  paragraph 
34(g),  of  the  Instruction.  This  rule 
involves  establishing  regulations  for 
safety  zones.  An  environmental  analysis 
checklist  and  a  categorical  exclusion 
determination  are  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

Table  1— Prospect  Locations 


List  of  Subjects  in  33  CFR  Part  147 

Continental  shelf.  Marine  safety. 
Navigation  (water). 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  147  as  follows; 

PART  147^SAFETY  ZONES 

■  1.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  85;  43  U.S.C.  1333; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

■  2.  Add  §  147.T001  to  read  as  follows: 

§  1 47.T001  DRILLSHIP  FRONTIER 
DISCOVERER  Safety  Zone. 

(a)  Description.  The  FRONTIER 
DISCOVERER  will  be  engaged  in 
exploratory  drilling  operations  at 
various  locations  in  the  Chukchi  and 
Beaufort  Sea  from  July  1,  2010,  through 
November  30,  2010.  The  DRILLSHIP 
will  be  anchored  while  conducting 
exploratory  drilling  operations  with  the 
center  point  of  the  vessel  located  at  the 
coordinates  listed  in  Table  1.  These 
coordinates  are  based  upon  [NAD  83] 
UTM  Zone  3. 


Prospect 

Area 

Block 

Lease  no. 

Latitude 

Longitude 

Burger  C  . 

Posey  . 

6764 

OCS-Y-2280 

N71°18'  17.2739" 

W163°12'  45.9891" 

Burger  F  . 

Posey  . 

6714 

OCS-Y-2267 

N71°20'  13.9640" 

W163°1 2' 21.7460" 

Burger  J . 

Posey  . 

6912 

OCS-Y-2321 

N71°10'  24.0292" 

W1 63=28'  18.5219" 

Crackerjack  . 

Karo . 

6864 

OCS-Y-2111 

N7U1 3' 58.9211" 

W166°14'  10.7889" 

SW  Shoebill . 

Karo . 

7007 

OCS-Y-2142 

N7U04'  24.4163" 

W167°13'  38.0886" 

Sivulliq  . 

Flaxman  Is  . 

6658 

OCS-Y  1805 

N70  23'  29.5814" 

W145  58'  52.5284" 

Torpedo  . 

Flaxman  Is  . 

1 _ 

6610 

OCS-Y-1941 

N70"27'01.6193" 

W1 45=49'  32.0650" 

The  area  within  500  meters  (1,640.4 
feet)  from  each  point  on  the  outer  edge 
of  the  vessel  while  anchored  or 
deploying  and  rtcovering  moorings  on 
location  is  a  safety  zone. 

(b)  Regulation.  No  vessel  may  enter  or 
remain  in  this  safety  zone  except  the 
following: 

(1)  An  attending  vessel; 

(2)  A  vessel  authorized  by  the 
Commander,  Seventeenth  Coast  Guard 
District. 

Dated:  March  12,  2010. 

C.C.  Colvin, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventeenth  Coast  Guard  District. 

(FR  Doc.  2010-8207  Filed  4-9-10;  8:45  am] 

BILLING  CODE  9110-04-P 


DEPARTMENT  OF  EDUCATION 
34  CFR  Chapter  II 
[Docket  ID  ED-2009-OII-0012] 
RIN1855-AA06 

Investing  in  Innovation  Fund 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Numbers:  84.396A  (Scale-up  grants), 
84.396B  (Validation  grants),  and  84.396C 
(Development  grants). 

AGENCY:  Office  of  Innovation  and 
Improvement,  Department  of  Education. 
ACTION:  Final  priorities,  requirements, 
definitions,  and  selection  criteria; 
correction. 

summary:  On  March  12,  2010,  the 
Department  of  Education  published  in 
the  Federal  Register  (75  FR  12004)  a 
document  announcing  final  priorities,  “ 


requirements,  definitions,  and  selection 
criteria  (Final  Rule)  for  the  Investing  in 
Innovation  Fund.  This  document  makes 
a  correction  to  the  March  12  Final  Rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margo  Anderson.  Telephone:  (202)  453- 
7122;  or  by  e-mail:  i3@ed.gov;  or  by 
mail:  (Attention:  Investing  in 
Innovation},  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  4W302,  Washington,  DC  20202. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  call  the 
Federal  Relay  Service  (FRS),  toll  free,  at 
1-800-877-8339. 

Individuals  with  disabilities  can 
obtain  this  document  in  an  accessible 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  listed  in  this 
section. 

SUPPLEMENTARY  INFORMATION: 
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Correction 

On  page  12060,  we  included  a 
footnote  providing  the  Department’s 
interpretation  of  the  core  academic 
subject  of  science  as  including  STEM 
education  (science,  technology, 
engineering,  and  mathematics)  which 
encompasses  a  wide  range  of . 
disciplines.  As  an  example  of  those 
disciplines,  we  intended  to  include 
computer  science  rather  than  science. 

To  correct  this  error,  the  Department 
makes  the  following  correction  to  the 
March  12  Final  Rule: 

On  page  12060,  in  the  third  column, 
under  the  heading  Absolute  Priority  3 — 
Innovations  That  Complement  the 
Implementation  of  High  Standards  and 
High-Quality  Assessments,  in  footnote 
number  eight,  in  line  six,  “including 
science”  is  replaced  with  “including 
computer  science.” 

Program  Authority:  Section  14007  of 
division  A  of  the  American  Recovery 
and  Reinvestment  Act  of  2009,  Public 
Law  No.  111-5,  as  amended  by  section 
307  of  division  D  of  the  Consolidated 
Appropriations  Act,  2010,  Public  Law 
111-117. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
news/fedregister/indeK.html.  To  use 
PDF  yf)u  must  have  Adobe  Acrobat 
Reader,  which  is  available  free  at  this 
site. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

Dated:  April  7,  2010. 

James  H.  Shelton  III, 

Assistant  Deputy  Secretary  for  Innovation  and 
Improvement. 

(FR  Doc.  2010-8301  Filed  4-9-10;  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  64 

[Docket  ID  FEMA-201 0-0003;  Internal 
Agency  Docket  No.  FEMA-8125] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  scheduled  for 
suspension  on  the  effective  dates  listed 
within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  not  occur  and 
a  notice  of  this  will  be  provided  by 
publication  in  the  Federal  Register  on  a 
subsequent  date. 

DATES:  Effective  Dates:  The  effective 
date  of  each  community’s  scheduled 
suspension  is  the  third  date  (“Susp.”) 
listed  in  the  third  column  of  the 
following  tables. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  want  to  determine  whether  a 
particular  community  was  suspended 
on  the  suspension  date  or  for  further 
information,  contact  David  Stearrett, 
Mitigation  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Washington,  DC  20472, 
(202) 646-2953. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP, 
42  U.S.C.  4001  et  seq.;  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 


with  program  regulations,  44  CFR  part 
59.  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  third  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  niay  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  FEMA  has  identified  the 
Special  Flood  Hazard  Areas  (SFHAs)  in 
these  communities  by  publishing  a 
Flood  Insurance  Rate  Map  (FIRM).  The 
date  of  the  FIRM,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  not  in  connection  with  a 
flood)  may  legally  be  provided  for 
construction  or  acquisition  of  buildings 
in  identified  SFHAs  for  communities 
not  participating  in  the  NFIP  and 
identified  for  more*than  a  year,  on 
FEMA’s  initial  flood  insurance  map  of 
the  community  as  having  flood-prone 
areas  (section  202(a)  of  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4106(a),  as  amended).  This 
prohibition  against  certain  types  of 
Federal  assistance  becomes  effective  for 
the  communities  listed  on  the  date 
shown  in  the  last  column.  The 
Administrator  finds  that  notice  and 
public  comment  under  5  U.S.C.  553(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified. 

Each  community  receives  6-month, 
90-day,  and  30-day  notification  letters 
addressed  to  the  Chief  Executive  Officer 
stating  that  the  community  will  be 
suspended  unless  the  required 
floodplain  management  measures  are 
met  prior  to  the  effective  suspension 
date.  Since  these  notifications  were 
made,  this  final  rule  may  take  effect 
within  less  than  30.days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator  has  determined  that  this 
rule  is.  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
the  National  Flood  Insurance  Act  of 
1968,  as  amended,  42  U.S.C.  4022, 
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prohibits  flood  insurance  coverage 
unless  an  appropriate  public  body 
adopts  adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
remedial  action  takes  place. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 


Executive  Order  13132,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  13132. 

Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Executive  Order  12988. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 


.■  Accordingly,  44  CFR  part  64  is 
amended  as  follows; 

PART  64— [AMENDED] 

■  1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

'Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.;  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.;  p.  376. 

§64.6  [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 

Community 

No. 

Effective  date  authorization/cancellation  of 
sale  of  flood  insurance  in 
community 

- r 

Current  effective 
map  date 

Date  certain 
Federal  assist¬ 
ance  no  longer 
available  in 
SFHAs 

Region  1 

New  Hampshire; 

Allenstown,  Town  of,  Merrimack  County 

330103 

September  3,  1975,  Emerg;  April  2,  1979, 

! 

4/19/2010  .  j 

4/19/2010 

Andover,  Town  of,  Merrimack  County  ... 

330104 

Reg;  April  19,  2010,  Susp. 

May  12,  1976,  Emerg;  April  2,  1986,  Reg; 

. do  .  1 

Do. 

Boscawen,  Town  of,  Merrimack  County 

330105 

April  19,  2010,  Susp. 

October  14,  1976,  Emerg;  July  16,  1979, 

i 

. do  . 1 

Do. 

Bow,  Town  of,  Merrimack  County  . 

330107 

Reg;  April  19,  2010,  Susp. 

June  18,  1975,  Emerg;  April  16,  1979,  Reg; 

. do  . 

Do. 

Bradford,  Town  of,  Merrimack  County  .. 

330106 

April  19,  2010,  Susp. 

August  12,  1975,  Emerg;  April  15,  1992, 

. do  . 

Do. 

Canterbury,  Town  of,  Merrimack  County 

330108 

Reg;  April  19,  2010,  Susp. 

June  10,  1975,  Emerg;  May  15  1979,  Reg; 

. do  . 

Do. 

Chichester,  Town  of,  Merrimack  County 

330109 

April  19,  2010,  Susp. 

N/A,  Emerg;  May  14,  2004,  Reg;  April  19, 

. do  . 

Do. 

Concord,  City  of,  Merrimack  County  . 

330110 

2010,  Susp. 

July  17,  1974,  Emerg;  March  4,  1980,  Reg; 

. do  . 

Do. 

Danbury,  Town  of,  Merrimack  County  .. 

330111 

April  19,  2010,  Susp. 

April  23,  2001,  Emerg;  January  1,  2003, 

. do  . 

Do. 

Dunbarton,  Town  of,  Merrimack  County 

330202 

Reg;  April  19,  2010,  Susp. 

May  1 ,  2000,  Emerg;  March  28,  2001 ,  Reg; 

. do  . 

Do. 

Epsom,  Town  of,  Merrimack  County . 

330112 

April  19,  2010,  Susp. 

November  11,  1976,  Emerg;  July  3,  1978, 

. do  . 

Do. 

Franklin,  City  of,  Merrimack  County . 

330113 

Reg;  April  19,  2010,  Susp. 

July  21,  1975,  Emerg;  September  28,  1979, 

. do  . 

Do. 

Henniker,  Town  of,  Merrimack  County  ... 

330114 

Reg;  April  19,  2010,  Susp. 

March  14,  1979,  Emerg;  March  14,  1979, 

. do  . 

Do. 

Hill,  Town  of,  Merrimack  County  . 

330214 

Reg;  April  19,  2010,  Susp. 

November  29,  1976,  Emerg;  April  2,  1986, 

. do  . 

Do. 

Hooksett,  Town  of,  Merrimack  County  .. 

330115 

Reg;  April  19, 2010,  Susp. 

November  10,  1975,  Emerg;  April  2,  1979, 

. do  . 

Do. 

,  Hopkinton,  Town  of,  Merrimack  County 

330116 

Reg;  April  19,  2010,  Susp. 

June  27,  1975,  Emerg;  May  17,  1988,  Reg; 

. do  . 

Do. 

Loudon,  Town  of,  Merrimack  County  .... 

330117 

April  19,  2010,  Susp. 

April  2,  2004,  Emerg;  August  1,  2004,  Reg; 

. do  . 

Do. 

New  London,  Town  of,  Merrimack 

330230 

April  19,  2010,  Susp. 

November  17,  1975,  Emerg;  July  16,  1991, 

. do  . 

Do. 

County. 

Newbury,  Town  of,  Merrimack  County  .. 

330226 

Reg;  April  19,  2010,  Susp. 

August  17,  1976,  Emerg;  April  2,  1986, 

. do  . 

Do. 

Northfield,  Town  of,  Merrimack  County 

330118 

Reg;  April  19,  2010,  Susp. 

October  14,  1975,  Emerg;  June  15,  1979, 

. do  . 

Do. 

Pembroke,  Town  of,  Merrimack  County 

330119 

Reg;  April  19,  2010,  Susp. 

July  24,  1975,  Emerg;  April  2,  1979,  Reg; 

. do  . 

Do. 

Pittsfield,  Town  of,  Merrimack  County  .. 

330120 

April  19,  2010,  Susp. 

January  27,  1976,  Emerg;  July  3,  1978, 

. do  . 

Do. 

Salisbury,  Town  of,  Merrimack  County 

330121 

Reg;  April  19,  2010,  Susp. 

June  8,  1976,  Emerg;  April  15,  1986,  Reg; 

. do  . 

Do. 

Sutton,  Town  of,  Merrimack  County . 

330122 

April  19,  2010,  Susp. 

March  1,  1976,  Emerg;  May  17,  1977,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 
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State  and  location  1 

Community 

No. 

Effective  date  authorization/cancellation  of 
sale  of  flood  insuraiice  in 
community 

Current  effective 
map  date 

Date  certain 
Federal  assist¬ 
ance  no  longer 
available  in 
SFHAs 

Warner,  Town  of,  Merrimack  County  .... 

330123 

August  11,  1975,  Emerg;  June  4,  1987, 
Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Webster,  Town  of,  Merrimack  County  ...‘ 

330236 

February  25,  1976,  Emerg;  April  15,  1986, 
Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Wilmot,  Town  of,  Merrimack  County  . 

330124 

May  29,  1984,  Emerg:  April  1,  1986,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Region  III 

West  Virginia: 

Do. 

Bethany,  Town  of,  Brooke  County  . 

540012 

July  16,  1975,  Emerg;  September  28,  1979, 
Reg:  April  19,  2010,  Susp. 

. do  . 

Braxton  County,  Unincorporated  Areas 

540009 

December  29,  1975,  Emerg:  March  18, 
1991,  Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Brooke  County,  Unincorporated  Areas 

540011 

October  28,  1975,  Emerg;  December  15, 
1983,  Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Chester,  City  of,  Hancock  County . 

540048 

June  23,  1975,  Emerg;  December  1,  1982, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Flatwoods,  Town  of,  Braxton  County  .... 

540235 

July  3,  1975,  Emerg;  September  29,  1978, 
Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Follansbee,  City  of,  Brooke  County  . 

540013 

July  16,  1975,  Emerg;  September  30,  1982, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Gassaway,  Town  of,  Braxton  County  .... 

540237 

March  21,  1975,  Emerg;  September  10, 
1984,  Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Hancock  County,  Uninco.'porated  Areas 

540047 

August  21,  1975,  Emerg:  June  15,  1984, 
Reg;  Aoril  19  2010,  Susp. 

. do  . 

Do. 

Jane  Lew,  Town  of,  Lewis  County  . 

540086 

March  7,  1975,  Emerg;  September  24, 
1984,  Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Lewis  County,  Unincorporated  Areas  .... 

540085 

January  25,  1977,  Emerg;  July  1,  1987, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

New  Cumberland,  City  of,  Hancock 
County. 

540049 

May  21,  1975,  Emerg;  May  15,  1980,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Sutton,  Town  of,  Braxton  County  . 

540236 

June  5,  1975,  Emerg;  September  10,  1984, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Weirton,  City  of,  Brooke  and  Hancock 
Counties. 

540014 

March  20,  1975,  Emerg;  September  28, 
1979,  Reg;  April  19,  2010,  Susp. 

....<rdo  . 

Do. 

Wellsburg,  City  of,  Brooke  County  . 

540015 

December  18,  1974,  Emerg;  November  17, 
1982,  Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Weston,  City  of,  Lewis  County  . 

540087 

November  1,  1974,  Emerg:  April  15,  1982, 
Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Region  IV 

Alabama: 

Pine  Hill,  Town  of,  Wilcox  County . 

010397 

June  6,  2005,  Emerg;  April  19,  2010,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Wilcox  County,  Unincorporated  Areas  .. 

010327 

February  21,  1979,  Emerg;  May  1,  1987, 
Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Mississippi: 

Claiborne  Courity,  Unincorporated 
Areas. 

280201 

February  14,  1974,  Emerg;  May  1,  1978, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Crosby,  Town  of,  Wilkinson  County  . 

280003 

December  17,  1974,  Emerg;  February  1, 
1986,  Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Port  Gibson,  Town  of,  Claiborne  County 

280033 

April  16,  1975,- Emerg;  June  15,  1978,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Wilkinson  County,  Unincorporated 
Areas. 

North  Carolina: 

280202 

February  15,  1974,  Emerg;  July  16,  1990, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Bryson  City,  Town  of,  Swain  County  .... 

370228 

March  25,  1975,  Emerg;  December  4, 
1984,  Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Dillsboro,  Town  of,  Jackson  County . 

370136 

July  23,  1975,  Emerg;  May  15,  1986,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do 

Eastern  Band  of  Cherokee  Indians, 
Cherokee,  Graham,  Haywood,  Jack- 

370401 

May  4,  1977,  Emerg;  May  17,  1989,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

son,  and  Swain  Counties. 

Jackson  County,  Unincorporated  Areas 

370282 

August  5,  1975,  Emerg;  May  17,  1989, 

.  Reg:  ApriM9,  2010,  Susp. 

. do  . 

Do. 

Sytva,  Town  of,  Jackson  County . 

370137 

July  28,  1975,  Emerg;  July  3,  1986,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Swain  County,  Unincorporated  Areas  ... 

370227 

February  3,  1980,  Emerg;  July  17,  1986, 
Reg;  April  19,  2010,  Susp. 

. do  . 

.Do. 

Webster,  Town  of,  Jackson  County  . 

370281 

December  29,  2005,  Emerg;  April  19,  2010, 
Reg;  April  19,  2010,  Susp. 

. do  . . 

'Do. 
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Tennessee: 

Alexapdria,  City  of,  Dekalb  County  . 

470042 

May  23,  1975,  Emerg;  June  17,  1986,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

.  Decatur  County,  Unincorporated  Areas 

470041 

December  2,  1985,  Emerg;  September  1, 
1987,  Reg:  April  19,  2010,  Susp. 

. do  . . 

Do. 

Dowelltown,  City  of,  Dekalb  County . 

470043 

May  22,  1975,  Emerg;  August  19,  1986, 
Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Jackson  County,  Unincorporated  Areas 

470370 

November  26,  1982,  Emerg;  September  4, 
1985,  Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Liberty,  City  of,  Dekalb  County  . 

470044 

May  23,  1975,  Emerg;  September  4,  1986, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Parsons,  Town  of,  Decatur  County  . 

470316 

April  28,  1992,  Emerg;  November  1,  2006, 
iReg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Van  Buren  County,  Unincorporated 
Areas. 

470342 

July  14,  2005,  Emerg;  June  1,  2008,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

..  Region  V 

Illinois: 

Alexis,  Village  of,  Mercer  and  Warren 
Counties. 

170674 

May  9,  1975,  Emerg;  July  2,  1987,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Keithsburg,  City  of,  Mercer  County  . 

170508 

May  23,  1 975,  Emerg;  September  1 5,  1 983, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Mercer  County,  Unincorporated  Areas  .. 

170806 

April  8,  1974,  Emerg;  January  3,  1986, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Reynolds,  Village  of,  Mercer  and  Rock 
Island  Counties. 

170883 

March  24,  1998,  Emerg;  October  18,  2002, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Seaton,  Village  of,  Mercer  County  . 

170881 

August  13,  1975,  Emerg;  August  19,  1985, 
Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Michigan: 

Algansee,  Township  of.  Branch  County 

260994 

June  19,  1997,  Emerg;  April  19,  2010,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Coldwater,  City  of.  Branch  County . 

260813 

February  10,  1989,  Emerg;  August  16, 
1996,  Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Coldwater,  Township  of.  Branch  County 

260826 

September  26,  1989,  Emerg;  August  16, 
1996,  Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

•  Girard,  Township  of.  Branch  County . 

261044 

January  16,  2001,  Emerg;  April  19,  2010, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Kinderhook,  Township  of.  Branch 
County. 

260361 

June  19,  1997,  Emerg:  April  19,  2010,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Matteson,  Township  of,  Branch  County 

260911 

December  21,  1993,  ErQerg;  April  19,  2010, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Ovid,  Township  of,  Brancfi  County  . 

260362 

June  30,  1997,  Emerg;  April  19,  2010,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Quincy,  Township  of.  Branch  County  .... 

260997 

July  25,  1997,  Emerg;  April  19,  2010,  Reg; 
April  19,  2010,’ Susp. 

. do  . 

Do. 

Shenwood,  Township  of.  Branch  County 

261020 

April  2,  1998,  Emerg;  April  19,  2010,  Reg; 
April  19,  2010,  Susp. 

. do  . 

•  Do. 

Union,  Township  of.  Branch  County  . 

261016 

January  15,  1998,  Emerge  April  19,  2010, 
Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Wisconsin: 

Beaver  Dam,  City  of.  Dodge  County . 

550095 

May  16,  1975,  Emerg;  April  3,  1984,  Reg; 
April  19,  2010,  Susp. 

. do  . . 

Do. 

Brownsville,  Village  of.  Dodge  County  .. 

550096 

April  2,  1975,  Emerg;  January  3,  1985, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Columbus,  City  of,  Columbus  and 
Dodge  Counties. 

550058 

October  7,  1974,  Emerg;  December  1, 
1981,  Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Fox  Lake,  City  of.  Dodge  County . 

550097 

August  1,  1975,  Emerg;  March  16,  1981, 
Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 

Hartford,  City  of.  Dodge  and  Wash¬ 
ington  Counties. 

550473 

April  17,  1975,  Emerg;  December  4,  1984, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Horicon,  City  of.  Dodge  County  . 

550098 

July  7,  1975,  Emerg;  August  15,  1980,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Hustisford,  Village  of.  Dodge  County  .... 

550557 

July  25,  1975,  Emerg;  August  15,  1980, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Mayville,  City  of.  Dodge  County  . 

550103 

July  21,  1975,  Emerg;  June  1,  1981,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Neosho,  Village  of.  Dodge  County . 

550104 

June  9,  1975,  Emerg;  June  15,  1988,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

■  Theresa,  Village  of.  Dodge  County  . 

550106 

August  21,  1975,  Emerg;  July  16,  1980, 
Reg:  April  19,  2010,  Susp. 

. do  . 

Do. 
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Watertown,  City  of,  Dodge  and  Jeffer¬ 
son  Counties. 

550107 

May  23,  1975,  Emerg;  April  1,  1981,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Waupun,  City  of.  Dodge  and  Fond  du 
Lac  Counties. 

550108 

January  21,  1975,  Emerg;  August  15,  1984, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Region  VI 

Oklahoma; 

Ardmore,  City  of.  Carter  County . 

400031 

March  5,  1975,  Emerg;  January  6,  1982, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Gene  Autry,  Town  of.  Carter  County  .... 

400032 

September  30,  1999,  Emerg;  November  1, 
2007,  Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Healdton,  City  of.  Carter  County  . 

400033 

September  2,  1975,  Emerg;  January  3, 
1986,  Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Lone  Grove,  Town  of.  Carter  County  .... 

400395 

January  26,  1978,  Emerg;  March  16,  1989, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Wilson,  City  of.  Carter  County . 

400035 

June  20,  1975,  Emerg;  July  3,  1985,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do.  . 

Texas: 

La  Grulla,  City  of,  Starr  County . 

480576 

1 

December  26,  1975,  Emerg;  January  3, 
1986,  Reg;  April  19,  2010,  Susp. 

. do  . : . 

Do. 

Rio  Grande  City,  City  of,  Starr  County  .. 

481678 

N/A,  Emerg;  October  22,  1997,  Reg;  April 
19,  2010,  Susp. 

. do  . 

Do. 

Roma,  City  of,  Starr  County  . 

480577 

November  20,  1995,  Emerg;  November  1, 
2007,  Reg;  April  19,  2010,  Susp. 

. do  . . 

Do. 

Starr  County,  Unincorporated  Areas  . 

480575 

November  6,  1970,  Emerg;  July  1,  1987, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do.- 

Region  VII 

Missouri; 

Annada,  Village  of.  Pike  County  . 

290287 

August  17,  1979,  Emerg;  November  19, 
1986,  Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Bowling  Green,  City  of.  Pike  County . 

290288 

February  12,  1974,  Emerg;  May  2,  1977, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

*  Clarksville,  City  of.  Pike  County  . 

290289 

December  26,  1973,  Emerg;  April  1,  1977, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Louisiana,  City  of.  Pike  County  . 

290290 

February  1,  1974,  Emerg;  April  3,  1978, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Pike  County,  Unincorporated  Areas . 

290286 

April  29,  1981,  Emerg;  May  1,  1989,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Buffalo,  City  of,  Dallas  County  . 

290739 

N/A,  Emerg;  November  14,  2007,  Reg;  April 
19,  2010,  Susp. 

. do  . 

Do. 

Urbana,  City  of,  Dallas  County . 

Nebraska; 

290514 

January  15,  2008,  Emerg;  April  19,  2010, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Columbus,  City  of,  Platte  County  . 

315272 

May  21,  1971,  Emerg;  June  29,  1973,  Reg; 
April  19,  2010,  Susp. 

. do  . 

Do. 

Duncan,  ViRage  of,  Platte  County  . 

310272 

June  22,  1995,  Emerg;  October  1,  2001, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Lindsay,  Village  of,  Platte  County  . 

31D177 

December  15,  1976,  Emerg;  September  4, 
1987,  Reg;  April  19,  2010,  Susp. 

. do  . 

Do. 

Platte  Center,  Village  of,  Platte  County 

310178 

March  29,  1975,  Emerg;  January  30,  1990, 
Reg;  April  19,  2010,  Susp. 

. do  . 

Do.  . 

*  do  =  Ditto. 

Code  for  reading  third  column:  Emerg. — Emergency;  Reg. — Regular;  Susp. — Suspension. 
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Dated:  March  31,  2010. 

Sandra  K.  Knight, 

Deputy  Federal  Insurance  and  Mitigation 
Administrator,  Mitigation,  Department  of 
Homeland  Security,  Federal  Emergency 
Management  Agency. 

(FR  Doc.  2()10-«276  Filed  4-9-10;  8:45  am) 
BILLING  CODE  9110-12-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  32 

[Docket  No.  FWS-R9-NSR-2009-0023] 

[93270-1 265-0000-4 A] 

RIN  1018-AW49 

2009-2010  Refuge-Specific  Hunting 
and  Sport  Fishing  Regulations- 
Additions 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 
adds  two  refuges  to  the  list  of  areas  open 
for  hunting  and/or  sport  fishing 
programs  and  increases  the  activities 
available  at  eight  other  refuges  for  the 
2009-2010  season.  One  refuge  will  see 
a  decrease  in  activities  and  another 
refuge  will  see  no  net  change  in 
activities  for  the  2009-2010  season. 
DATES:  This  rule  is  effective  April  12, 
2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  A.  Marler,  (703)  358-2397;  Fax 
(703)  358-2248. 

SUPPLEMENTARY  INFORMATION:  The 

National  Wildlife  Refuge  System 
Administration  Act  of  1966  closes 
national  wildlife  refuges  in  all  States 
except  Alaska  to  all  uses  until  opened. 
The  Secretary  of  the  Interior  (Secretary) 
may  open  refuge  areas  to  any  use, 
including  hunting  and/or  sport  fishing, 
upon  a  determination  that  such  uses  are 
compatible  with  the  purposes  of  the 
refuge  and  National  Wildlife  Refuge 
System  (Refuge  System  or  our/we) 
mission.  The  action  also  must  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  developed  in 
coordination  with  the  appropriate  State 
fish  and  wildlife  agency(ies),  consistent 
with  the  principles  of  sound  fish  and 
wildlife  management  and 
administration,  and  otherwise  in  the 
public  interest.  These  requirements 
ensure  that  we  maintain  the  biological 
integrity,  diversity,  and  environmental 
health  of  the  Refuge  System  for  the 
benefit  of  present  and  future  generations 
of  Americans. 


We  annually  review  refuge  hunting 
and  sport  fishing  programs  to  determine 
whether  to  include  additional  refuges  or 
whether  individual  refuge  regulations 
governing  existing  programs  need 
modifications.  Changing  environmental 
conditions.  State  and  Federal 
regulations,  and  other  factors  affecting 
fish  and  wildlife  populations  and 
habitat  may  warrant  modifications  to 
refuge-specific  regulations  to  ensure  the 
continued  compatibility  of  hunting  and 
sport  fishing  programs  and  to  ensure 
that  these  programs  will  not  materially 
interfere  with  or  detract  from  the 
fulfillment  of  refuge  purposes  or  the 
Refuge  System’s  mission. 

Provisions  governing  hunting  and 
sport  fishing  on  refuges  are  in  title  50  of 
the  Code  of  Federal  Regulations  in  part 
32  (50  CFR  part  32).  We  regulate 
hunting  and  sport  fishing  on  refuges  to: 

•  Ensure  compatibility  with  refuge 
purpose(s); 

•  Properly  manage  the  fish  and 
wildlife  resource(s): 

•  Protect  other  refuge  values: 

•  Ensure  refuge  visitor  safety;  and 

•  Provide  opportunities  for  quality 
fish-  and  wildlife-dependent  recreation. 

On  many  refuges  where  we  decide  to 
allow  hunting  and  sport  fishing,  our 
general  policy  of  adopting  regulations 
identical  to  State  hunting  and  sport 
fishing  regulations  is  adequate  in 
meeting  these  objectives.  On  other 
refuges,  we  must  supplement  State 
regulations  with  more-restrictive 
Federal  regulations  to  ensure  that  we 
meet  our  management  responsibilities, 
as  outlined  in  the  “Statutory  Authority” 
section.  We  issue  refuge-specific 
hunting  and  sport  fishing  regulations 
when  we  open  wildlife  refuges  to 
migratory  game  bird  hunting,  upland 
game  hunting,  big  game  hunting,  or 
sport  fishing.  These  regulations  list  the 
wildlife  species  that  you  may  hunt  or 
fish,  seasons,  bag  or  creel  (container  for 
carrying  fish)  limits,  methods  of  hunting 
or  sport  fishing,  descriptions  of  areas 
open  to  hunting  or  sport  fishing,  and 
other  provisions  as  appropriate.  You 
may  find  previously  issued  refuge- 
specific  regulations  for  hunting  and 
sport  fishing  in  50  CFR  part  32.  In  this 
rulemaking,  we  are  also  standardizing 
and  clarifying  the  language  of  existing 
regulations. 

Plain  Language  Mandate 

In  this  rule  we  made  some  of  the 
revisions  to  the  individual  refuge  units 
to  comply  with  a  Presidential  mandate 
to  use  plain  language  in  regulations:  as 
such,  these  particular  revisions  do  not 
modify  the  substance  of  the  previous 
regulations.  These  types  of  changes 
include  using  “you”  to  refer  to  the  reader 


and  “we”  to  refer  to  the  Refuge  System, 
using  the  word  “allow”  instead  of 
“permit”  when  we  do  not  require  the  use 
of  a  permit  for  an  activity,  and  using 
active  voice  (i.e.,  “We  restrict  entry  into 
the  refuge”  vs.  “Entry  into  the  refuge  is 
restricted”). 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966  (16  U.S.C. 
668dd-668ee,  as  amended  by  the 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997  [Improvement 
Act])  (Administration  Act),  and  the 
Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k-460k-4)  (Recreation  Act) 
govern  the  administration  and  public 
use  of  refuges. 

Amendments  enacted  by  the 
Improvement  Act,  which  built  upon  the 
Administration  Act  in  a  manner  that 
provides  an  “organic  act”  for  the  Refuge 
System,  are  similar  to  those  that  exist 
for  other  public  Federal  lands.  The 
Improvement  Act  serves  to  ensure  that 
we  effectively  manage  the  Refuge 
System  as  a  national  network  of  lands, 
waters,  and  interests  for  the  protection 
and  conservation  of  our  Nation’s 
wildlife  resources.  The  Administration 
Act  states  first  and  foremost  that  we 
focus  our  Refuge  System  mission  on 
conservation  of  fish,  wildlife,  and  plant 
resources  and  their  habitats.  The 
Improvement  Act  requires  the  Secretary, 
before  allowing  a  new  use  of  a  refuge, 
or  before  expanding,  renewing,  or 
extending  an  existing  use  of  a  refuge,  to 
determine  that  the  use  is  compatible 
with  the  purpose  for  which  the  refuge 
was  established  and  the  mission  of  the 
Refuge  System.  The  Improvement  Act 
established  as  the  policy  of  the  United 
States  that  wildlife-dependent 
recreation,  when  compatible,  is  a 
legitimate  and  appropriate  public  use  of 
the  Refuge  System,  through  which  the 
American  public  can  develop  an 
appreciation  for  fish  and  wildlife.  The 
Improvement  Act  established  six 
wildlife-dependent  recreational  uses  as 
the  priority  general  public  uses  of  the 
Refuge  System.  These  uses  are:  hunting, 
fishing,  wildlife  observation  and 
photography,  and  environmental 
education  and  interpretation. 

The  Recreation  Act  authorizes  the 
Secretary  to  administer  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  doing  so  is 
practicable  and  not  inconsistent  with 
the  primary  purpose(s)  for  which 
Congress  and  the  Service  established  the 
areas.  The  Recreation  Act  requires  that 
any  recreational  use  of  refuge  lands  be 
compatible  with  the  primary  purpose(s) 
for  which  we  established  the  refuge  and 
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not  inconsistent  with  other  previously 
authorized  operations. 

The  Administration  Act  and 
Recreation  Act  also  authorize  the 
Secretary  to  issue  regulations  to  carry 
out  the  purposes  of  the  Acts  and 
regulate  uses. 

We  develop  specific  management 
plans  for  each  refuge  prior  to  opening  it 
to  hunting  or  sport  fishing.  In  many 
cases,  we  develop  refuge-specific 
regulations  to  ensure  the  compatibility 
of  the  programs  with  the  purpose(s)  for 
which  we  established  the  refuge  and  the 
Refuge  System  mission.  We  ensure 
initial  compliance  with  the 
Administration  Act  and  the  Recreation 
Act  for  hunting  and  sport  fishing  on 
newly  acquired  refuges  through  an 
interim  determination  of  compatibility 
made  at  or  near  the  time  of  acquisition. 
These  regulations  ensure  that  we  make 
the  determinations  required  by  these 
acts  prior  to  adding  refuges  to  the  lists 
of  areas  open  to  hunting  and  sport 
fishing  in  50  CFR  part  32.  We  ensure 
continued  compliance  by  the 
development  of  comprehensive 
conser\'ation  plans,  specific  plans,  and 
by  annual  review  of  hunting  and  sport 
fishing  programs  and  regulations. 

Response  to  Comments  Received 

In  the  December  29.  2009,  Federal 
Register  (74  FR  68968],  we  published  a 
proposed  rulemaking  identi^ing 
changes  pertaining  to  migratory  game 
bird  hunting,  upland  game  hunting,  big 
game  hunting,  and  sport  fishing  to 
existing  refuge-specific  language  on 
certain  refuges  for  the  2009-2010  season. 
We  received  five  comments  (three  from 
the  same  commenter)  on  the  proposed 
rule  during  a  30-day  comment  period. 
One  commenter  supported  the  decision 
to  open  Turnbull  National  Wildlife 
Refuge  (NWR)  in  Washington  for 
hunting,  and  another  commenter  was 
generally  supportive  of  all  proposed 
openings  with  a  concern  raised  about 
the  proposed  cut  in  weekend  waterfowl 
hunting  opportunities  at  Mathews  Brake 
NWR  in  Mississippi.  That  concern  is 
addressed  below  in  Comment/Response 
4. 

Comment  1:  The  commenter  believes 
hunting  is  incompatible  with  the  public 
interest,  that  it  is  discriminatory  in 
nature  and  disenfranchises  millions  of 
residents  in  the  United  States. 

Response  1:  We  disagree.  The  1997 
National  Wildlife  Refuge  System 
Administration  Act  stipulates  that 
hunting  (along  with  fishing,  wildlife 
observation  and  photography,  and 
environmental  education  and 
interpretation),  if  found  to  be 
compatible,  is  a  legitimate  and  priority 
general  public  use  of  a  refuge  that 


should  be  facilitated.  The 
Administration  Act  authorizes  the 
Secretary  to  allow  use  of  any  refuge  area 
for  any  purpose  as  long  as  those  uses  are 
compatible.  In  tbe  case  of  each  refuge 
opening/expansion  in  this  rule,  the 
refuge  managers  went  through  the 
compatibility  process  (which  allows  for 
public  comment),  in  addition  to 
complying  with  the  National 
Environmental  Policy  Act  (42  U.S.C. 

4321  et  seq.)  [NEPA]  (which  also  allows 
for  public  comment)  to  make  the 
determination  before  opening  or 
expanding  their  refuge  to  allow  for 
hunting.  We  made  no  change  to  this 
rulemaking  as  a  result  of  this  comment. 

Comment  2:  The  same  commenter 
asked  for  an  extension  of  time  to  further 
comment  on  the  proposed  rule  and  felt 
that  we  discriminate  by  not  allowing 
email  or  facsimile  comments  on  the 
proposed  rule. 

Response  2:  We  disagree  that  the 
comment  period  is  insufficient.  The 
process  of  opening  refuges  is  done  in 
stages,  with  the  fundamental  work  being 
done  on  the  ground  at  the  refuge  and  in 
the  community  where  the  program  is 
administered.  In  these  stages,  the  public 
is  provided  other  opportunities  to 
comment,  for  example,  on  the 
comprehensive  conservation  plans,  the 
compatibility  determinations,  and  the 
hunt  plans  and  accompanying  NEPA 
documents.  The  final  stage  is  when  we 
publish  the  proposed  rule  in  the  Federal 
Register  for  additional  comment, 
commonly  providing  a  30-day  comment 
period. 

We  make  every  attempt  to  collect  all 
of  the  proposals  from  the  refuges 
nationwide  and  process  them 
expeditiously  to  maximize  the  time 
available  for  public  review.  We  believe 
that  a  30-day  comment  period,  through 
the  broader  publication  following  the 
earlier  public  involvement,  gives  the 
public  sufficient  time  to  comment  and 
allows  us  to  establish  hunting  and 
fishing  programs  in  time  for  the 
upcoming  seasons.  Many  of  these  rules 
also  relieve  restrictions  and  allow  the 
public  to  participate  in  wildlife- 
dependent  recreational  activities  on  a 
number  of  refuges.  Even  after  issuance 
of  a  final  rule,  we  accept  comments, 
suggestions,  and  concerns  for 
consideration  for  any  appropriate 
subsequent  rulemaking. 

As  to  no  longer  accepting  facsimile  or 
email  comments,  this  change  occurred 
on  December  10,  2007,  when  the  Service 
became  a  participating  agency  in  the 
Federal  Government’s  eRulemaking 
program,  including  the  Federal  Docket 
Management  System  (FDMS).  FDMS  is 
the  agency  side  of  Regulations.gov. 
Rulemaking  documents  are  directly 


loaded  fi’om  the  Federal  Register  into 
Regulations.gov  for  public  review. 

FDMS  enables  agencies,  including  the 
Service,  to  manage  their  administrative 
records  (dockets)  electronically  and  to 
post  public  comments  on 
Regulations.gov.  At  the  time  that  the 
Service  began  participating  in  FDMS, 
the  Service  determined  that,  for 
rulemaking  documents,  we  use  only  the 
following  methods  for  the  public  to 
comment;  (1)  Online  through 
Regulations.gov;  (2)  by  U.S.  mail;  or  (3) 
by  hand  delivery.  This  helps  ensure 
efficiency  in  allowing  public  review  of 
our  dockets. 

Comment  3:  The  same  commenter 
wondered  if  we  are  “conserving”  fish, 
why  are  most  species  extinct  at  present. 
He  or  she  continued,  “If  you  are 
conserving  birds,  why  are  40  [bald] 
eagles  in  an  entire  state  considered 
adequate  for  ecological  purposes?”  The 
commenter  lives  on  the  east  coast,  so 
our  assumption  is  that  he  or  she  is 
referring  to  bald  eagles. 

Response  3:  This  rule  opened  no  new 
refuges  to  fishing;  four  of  the  refuges 
remain  closed  to  fishing  and  the 
remaining  eight  refuges  were  already 
open  to  fishing.  We  allow  no  fishing  for 
species  that  are  listed  as  either 
threatened  or  endangered.  We  comply 
with  section  7  of  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531  et 
seq.]  when  developing  comprehensive 
conservation  plans  and  step-down 
management  plans  and  have  consulted 
with  Ecological  Services  offices  for  each 
of  the  affected  refuge  openings.  In  no 
case  was  there  a  finding  that  hunting 
activities  would  affect  threatened  or 
endangered  species-. 

The  Service  removed  bald  eagles  from 
the  Federal  List  of  Endangered  and 
Threatened  Wildlife  in  the  lower  48 
States  on  August  8,  2007.  We  based  our 
determination  on  a  thorough  review  of 
all  available  information,  which 
indicated  that  the  threats  to  this  species 
had  been  eliminated  or  reduced  to  tbe 
point  that  the  species  has  recovered  and 
no  longer  meets  the  definition  of 
threatened  or  endangered  under  the 
Endangered  Species  Act.  According  to 
the  July  9,  2007,  final  rule  published  in. 
the  Federal  Register  (72  FR  37346),  we 
went  from  487  breeding  pairs  in  1963  to 
9,789  breeding  pairs  in  2007.  Tbe 
recovery  of  the  bald  eagle  is  due  in  part 
to  the  reduction  in  levels  of  persistent 
organochlorine  pesticides  (such  as  DDT) 
occurring  in  the  environment  and 
habitat  protection  and  management 
actions.  The  protections  provided  to  the 
bald  eagle  under  the  Bald  and  Golden 
Eagle  Protection  Act  (16  U.S.C.  668- 
668c)  and  the.  Migratory  Bird  Treaty  Act 
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(16  U.S.C.  703-712)  continue  to  remain 
in  place  after  delisting  of  the  species. 

Comment  4:  A  commenter  expressed 
concern  over  the  proposed  reduction  of 
total  migratory  bird  hunting  days  (by 
200  in  weekend  waterfowl  hunting 
opportunities)  at  Mathews  Brake  NWR 
in  Mississippi.  The  commenter 
encourages  us  and  the  refuge 
administrators  to  work  with  the  local 
hunting  community  to  find  ways  to 
reopen  those  days  and  to  provide 
enhanced  weekend  hunting 
opportunities. 

Response  4:  Mathews  Brake  has  long 
had  the  reputation  of  being  a 
consistently  good  waterfowl  hunting 
area,  and  it  annually  attracts  hunters 
from  many  different  States.  Good 
hunting  sites  are  very  limited, 
producing  a  fierce  competition  among 
hunters,  especially  on  opening  day  and 
weekends.  As  an  example,  2008  opening 
day  of  waterfpwl  season  had  a  total  of 
84  boats  trying  to  vie  for  the  places  to 
hunt  within  the  limited  area.  As 
described  in  Objective  6B  of  the  2006 
Comprehensive  Conservation  Plan  for 
the  Theodore  Roosevelt  National 
Wildlife  Refuges  Complex,  of  which 
Mathews  Brake  is  part,  one  of  our 
objectives  for  this  hunt  program  is  to 
“provide  hunters  with  a  high-quality, 
safe  hunting  experience  on  refuge 
lands...”  Limiting  the  number  of  hunting 
parties  to  20,  with  one  boat  per  party, 
alleviates  many  of  the  safety  issues  that 
were  occurring  (such  as  night  time  boat 
races  to  the  best  spots),  yet  still  allows 
a  quality  hunting  experience  for  those 
chosen  through  our  draw  system,  and 
helps  limit  disturbance  to  the  wildlife 
resource  values  of  Mathews  Brake. 

Table  1  - 


We  do  allow  up  to  four  hunters  per 
party,  thus  providing  weekend  and 
opening  day  hunting  opportunities  on 
Mathews  Brake  for  up  to  80  hunters  per 
day.  We  are  also  aware  that  there  will 
be  hunters  applying  for  the  Mathews 
Brake  NWR  weekend/opening  day 
waterfowl  hunts  that  will  not  be 
selected.  We  provide  unlimited 
weekend  waterfowl  hunting  on  three 
other  national  wildlife  refuges  within 
the  Theodore  Roosevelt  NWR  Complex, 
all  with  what  we  consider  good  hunting. 
For  example,  Morgan  Brake  NWR, 
located  approximately  10  miles  south 
from  Mathews  Brake,  has  2,966  acres 
open;  Hillside  NWR,  15  miles  south 
from  Mathews  Brake,  has  9,723  acres 
available  for  hunting:  and  Panther 
Swamp,  located  40  miles  south,  has 
10,731  acres  open  for  weekend 
waterfowl  hunting.  North  of  Mathews 
Brake  we  allow  unlimited  weekend 
waterfowl  hunting  at  Dahomey, 
Tallahatchie,  and  Coldwater  National 
Wildlife  Refuges.  There  should  be  no 
problem  for  individuals  not  selected  to 
hunt  at  Mathews  Brake  to  find  suitable 
waterfowl  hunting  on  nearby  refuges. 

We  made  no  change  to  this  regulation  as 
a  result  of  this  comment. 

Effective  Date 

This  rule  is  effective  upon  publication 
in  the  Federal  Register.  We  have 
determined  that  any  further  delay  in 
implementing  these  refuge-specific 
hunting  and  sport  fishing  regulations 
would  not  be  in  the  public  interest,  in 
that  a  delay  would  hinder  the  effective 
planning  and  administration  of  the 
hunting  and  fishing  programs.  We 
provided  a  30-day  public  comment 


period  for  the  December  29,  2009, 
proposed  rule.  An  additional  delay 
would  jeopardize  holding  the  hunting 
and/or  fishing  programs  this  year  or 
shorten  their  duration  and  thereby 
lessen  tbe  management  effectiveness  of 
this  regulation.  This  rule  does  not 
impact  the  public  generally  in  terms  of 
requiring  lead  time  for  compliance. 
Rather  it  relieves  restrictions  in  that  it 
allows  activities  on  refuges  that  we 
would  otherwise  prohibit.  Therefore,  we 
find  good  cause  under  5  U.S.C.  553(d)(3) 
to  make  this  rule  effective  upon  date  of 
publication. 

Amendments  to  Existing  Regulations 

This  document  codifies  in  the  Code  of 
Federal  Regulations  all  of  the  Service’s 
hunting  and/or  sport  fishing  regulations 
that  are  applicable  at  Refuge  System 
units  previously  opened  to  hunting  and/ 
or  sport  fishing.  We  are  doing  this  to 
better  inform  the  general  public  of  the 
regulations  at  each  refuge,  to  increase 
understanding  and  compliance  with 
these  regulations,  and  to  make 
enforcement  of  these  regulations  more 
efficient.  In  addition  to  now  finding 
these  regulations  in  50  CFR  part  32, 
visitors  to  our  refuges  will  usually  find 
them  reiterated  in  literature  distributed 
by  each  refuge  or  posted  on  signs. 

We  have  cross-referenced  a  number  of 
existing  regulations  in  50  CFR  parts  26, 
27,  and  32  to  assist  hunting  and  sport 
fishing  visitors  with  understanding 
safety  and  other  legal  requirements  on 
refuges.  This  redundancy  is  deliberate, 
with  the  intention  of  improving  safety 
and  compliance  in  our  hunting  and 
sport  fishing  programs. 


Changes  for  2009-2010  Hunting/Fishing  Season 


National  Wildlife 
Refuge 

State 

.  Migratory  Bird 
Hunting 

Uplarid  Game 
Hunting 

Big  Game  Hunting 

Fishing 

Hillside 

MS 

Previously  published 

Previously  published 

B  (turkey) 

Previously  published 

Holt  Collier 

MS 

Closed 

Previously  published 

C 

Closed 

Mathews  Brake 

MS 

F 

Previously  published 

Previously  published 

Previously  published 

Morgan  Brake 

MS 

Previously  published 

Previously  published 

A/B  (hog) 

Previously  published 

Panther  Swamp 

MS 

D 

Previously  published 

E 

Previously  published 

Yazoo 

MS 

C 

Previously  published 

Previously  published 

Closed 

Nisqually 

WA 

G 

Closed 

Closed 

Previously  published 

Turnbull 

WA 

H 

Closed 

H  (elk) 

Closed 

Waccamaw 

SC 

A 

A 

A 

Previously  published 

Lake  Andes 

SD 

H 

H 

H 

Closed 

Red  River 

LA 

A 

A 

A/B  (hog,  turkey) 

Previously  published 
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Table  1  -  Changes  for  2009-2010  Hunting/fishing  Season— Continued 


National  Wildlife 
Refuge 

State 

Migratory  Bird 
Hunting 

Upland  Game 
Hunting 

Big  Game  Hunting 

Fishing 

San  Luis 

CA 

Previously  published 

Closed 

Previously  published 

A=  Refuge  already  open  to  activity  but  added  new  land  which  increased  activity 

B=  Refuge  already  open  to  activity  but  added  new  species  to  hunt  ^ 

C=  Refuge  already  opened  to  activity  but  expanded  the  activity  through  increased  type  of  hunt  (e.g.,  youth  waterfowl)/different  weaponry  now 
allowed 

D=  Refuge  already  opened  to  activity,  added  new  land  but  adjusted  hunt  days'  so  no  net  increase 
E=  No  increase  in  hunt  days;  rather  a  redistribution  of  hunt  area/days  to  make  for  safer,  quality  hunt 
F=  Decrease  in  hunter  days  due  to  limiting  of  weekend  waterfowl  hunters 
G=  New  activity  on  a  refuge  previously  opened  to  other  activities 
H=  New  refuge  opened,  new  activity 


In  the  State  of  Mississippi,  we  revised 
the  public  hunting  plan  and  make  the 
following  changes  for  the  Theodore 
Roosevelt  National  Wildlife  Refuge 
Complex  (comprised  of  six  refuges: 
Hillside,  Holt  Collier,  Mathews  Brake, 
Morgan  Brake,  Panther  Swamp,  and 
Yazoo  NWRs): 

•  Revision  of  the  hunt  plan  for  Holt 
Collier  NWR  (which  is  currently 
covered  by  the  Yazoo  NWR  hunt  plan) 
reflecting  different  weaponry  and 
changing  14  days  of  the  hunt  from 
archery  to  archery/muzzleloader  for  big 
game  hunting; 

•  For  Panther  Swamp  NWR:  addition 
of  deer  hunting  using  muzzleloaders 
and  modern  weapons  and  waterfowl 
hunting  on  2,900  acres  of  the  Carter 
Unit:  on  the  recently  acquired  761-acre 
tract,  expansion  of  deer  and  feral  hog 
hunting  (with  no  corresponding 
increase  in  hunters);  and  a 
redistribution/reduction  of  waterfowl 
hunting  areas/hunt  days  throughout  the 
refuge,  including  the  Carter  Unit  and 
recently  acquired  761-acre  tract; 

•  Addition  of  turkey  hunting  on 
Hillside  NWR; 

•  Addition  of  youth  waterfowl  hunting 
allowed  on  Yazoo  NWR; 

•  Limited  weekend  waterfowl  hunt 
participation  at  Mathews  Brake  NWR, 
decreasing  the  number  of  hunters;  and 

•  Increase  in  deer/feral  hog  hunting  on 
366  acres  at  Morgan  Brake  NWR. 

On  Waccamaw  NWR  in  South 
Carolina  we  added  six  new  refuge 
parcels  and  with  this  rule  increase  all 
allowable  hunting  activities  on  1,905 
acres  and  feral  hog  hunting  on  1,200 
acres.  On  Nisqually  NWR  in 
Washington  we  have  added  191  acres  of 
tidal  flats  that  we  open  to  migratory  bird 
hunting.  On  Red  River  NWR  in 
Louisiana  we  have  added  approximately 
6,000  acres  of  land  that  we  open  to  all 


three  hunting  activities,  and  we  add 
feral  hog  and  turkey  hunting.  On  San 
Luis  NWR  in  California  we  have  added 
approximately  2,000  acres  of  land  (East 
Bear  Creek  Unit)  that  we  open  for 
migratory  game  bird  hunting. 

Fish  Advisory 

For  health  reasons,  anglers  should 
review  and  follow  State-issued 
consumption  advisories  before  enjoying 
recreational  sport  fishing  opportunities 
on  Service-managed  waters.  You  can 
find  information  about  current  fish 
consumption  advisories  on  the  internet 
at:  http://www.epa.gov/ost/fish/. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this  rule  is 
not  significant  under  Executive  Order 
12866  (E.O.  12866).  OMB  bases  its 
determination  on  the  following  four 
criteria: 

(a)  Whether  the  rule  will  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
environment,  or  other  units  of  the 
government. 

(b)  Whether  the  rule  will  create 
inconsistencies  with  other  Federal 
agencies’  actions. 

(c)  Whether  the  rule  will  materially 
affect  entitlements,  grants,  use  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients. 

(d)  Whether  the  rule  raises  novel  legal 
or  policy  issues. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
[SBREFA]  of  1996)  (5  U.S.C.  601  et  seq.], 
whenever  a  Federal  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 


prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  government  jurisdictions). 
However,  no'regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  that  the  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Thus,  for  a  regulatory  flexibility  analysis 
to  be  required,  impacts  must  exceed  a 
threshold  for  “significant  impact”  and  a 
threshold  for  a  “substantial  number  of 
small  entities.”  See  5  U.S.C.  605(b). 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  rule  adds  two  national  wildlife 
refuges  to  the  list  of  refuges  open  to 
hunting,  increases  hunting  activities  on 
eight  national  wildlife  refuges, 
decreases  activities  at  one  national 
wildlife  refuge  and  has  a  net  change  of 
zero  at  one  national  wildlife  refuge.  As 
a  result,  visitor  use  for  wildlife- 
dependent  recreation  on  these  national 
wildlife  refuges  will  change.  If  the 
refuges  establishing  new  hunting 
programs  were  a  pure  addition  to  the 
current  supply  of  such  activities,  it 
would  mean  an  estimated  increase  of 
3,675  user  days  of  hunting  (Table  2). 
Because  the  participation  trend  is  flat  in 
hunting  activities  since  1991,  this 
increase  in  supply  will  most  likely  be 
offset  by  other  sites  losing  participants. 
Therefore,  this  is  likely  to  be  a 
substitute  site  for  the  activity  and  not 
necessarily  an  increase  in  participation 
rates  for  the  activity. 
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Table  2.  Estimated  Change  in  Hunting  Opportunities  in  2009/2010 


Refuge 

Additional 

Hunting 

Days 

Additional  Hunting 
Expenditures 

Hillside 

90 

$9,635 

Holt  Collier 

150 

$16,059 

Mathews  Brake 

-200 

($21,412) 

Morgan  Brake 

25 

$2,677 

Panther  Swamp 

0 

L  ° 

Yazoo 

100 

$10,706 

Nisqually 

700 

$74,942 

Turnbull 

95 

$10,171 

Waccamaw 

75 

$8,030 

Lake  Andes 

180 

$19,271 

Red  River 

1,600 

$171,297 

San  Luis 

!  860 

;  $92,072 

Total 

i  3,675 

j _ 

$393,448 

To  the  extent  visitors  spend  time  and 
money  in  the  area  of  the  refuge  that  they 
would  not  have  spent  there  anyway, 
they  contribute  new  income  to  the 
regional  economy  and  benefit  local 
businesses.  Due  to  the  unavailability  of 
site-specific  expenditure  data,  we  use 
the  national  estimates  from  the  2006 
National  Survey  of  Fishing,  Hunting, 
and  Wildlife  Associated  Recreation  to 
identify  expenditures  for  food  and 
lodging,  transportation,  and  other 
incidental  expenses.  Using  the  average 
expenditures  for  these  categories  with 
the  maximum  expected  additional 
participation  of  the  Refuge  System 
yields  approximately  $393,000  in 
hunting-related  expenditures  (Table  2). 
By  having  ripple  effects  throughout  the 
economy,  these  direct  expenditures  are 
only  part  of  the  economic  impact  of 
waterfowl  hunting.  Using  a  national 
impact  multiplier  for  hunting  activities 
(2.67)  derived  from  the  report 
“Economic  Importance  of  Hunting  in 


America”  yields  a  total  economic  impact 
of  approximately  $1.1  million  (2008 
dollars)  (Southwick  Associates,  Inc., 
2007).  Using  a  local  impact  multiplier 
would  yield,  more  accurate  and  smaller 
results.  However,  we  employed  the 
national  impact  multiplier  due  to  the 
difficulty  in  developing  local 
multipliers  for  each  specific  region. 

Since  we  know  that  most  of  the 
fishing  and  hunting  occurs  within  100 
miles  of  a  participant’s  residence,  then 
it  is  unlikely  that  most  of  this  spending 
would  be  “new”  money  cpming  into  a 
local  economy;  therefore,  this  spending 
would  be  offset  with  a  decrease  in  some 
other  sector  of  the  local  economy.  The 
net  gain  to  the  local  economies  would 
be  no  more  than  $1.1  million,  and  most 
likely  considerably  less.  Since  80 
percent  of  the  participants  travel  less 
than  100  miles  to  engage  in  hunting  and 
fishing  activities,  their  spending 
patterns  would  not  add  new  money  into 
the  local  economy  and,  therefore,  the 


real  impact  would  be  on  the  order  of 
$210,000  annually. 

Small  businesses  within  the  retail 
trade  industry  (such  as  hotels,  gas 
stations,  taxidermy  shops,  bait  and 
tackle  shops,  etc.)  may  be  impacted 
from  some  increased  or  decreased  refuge 
visitation.  A  large  percentage  of  these 
retail  trade  establishments  in  the  local 
communities  around  national  wildlife 
refuges  qualify  as  small  businesses 
(Table  3).  We  expect  that  the 
incremental  recreational  changes  will  be 
scattered,  and  so  we  do  not  expect  that 
the  rule  will  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  in  any  region  or 
nationally.  As  noted  previously,  we 
expect  approximately  $210,000  to  he 
spent  in  total  in  the  rehiges’  local 
economies.  The  maximum  increase 
($1.1  million  if  all  spending  were  new 
money)  at  most  would  be  less  than  1 
percent  for  local  retail  trade  spending. 


Table  3.  Comparative  Expenditures  for  Retail  Trade  Associated  with  Additional  Refuge  Visitation  for  2009/ 

2010  (THOUSANDS,  2008  DOLLARS) 


Estimated 

Refuge/County(ies) 

Retail  Trade 
in  2002 

Maximum 

Addition 

Addition  as 
%  of  Total 

Establishments  in 
2007 

Establ.  With 
<  10  emp  in 

(2008  $ ) 

from  New 
Activities 

2007 

Hillside 
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Table  3.  Comparative  Expenditures  for  Retail  Trade  Associated  with  Additional  Refuge  Visitation  for  2009/ 

2010  (THOUSANDS,  2008  DOLLARS)— Continued 


Refuge/County(ies) 

Retail  Trade 
in  2002 
(2008  $ ) 

Estimated 
Maximum 
Addition 
from  New 
Activities 

Addition  as 
%  of  Total 

Establishments  in 
2007 

Establ.  With 
<  10  emp  in 
2067 

Holt  Collier 

Washington  MS 

$723,963.8 

$7.5 

0.001% 

281 

201 

Mathews  Brake 

Leflore,  MS 

$364,678.3 

-$10.0 

-0.003% 

183 

136 

Morgan  Brake 

Holmes,  MS 

$112,887.5 

$1.3 

0.001% 

79 

56 

Panther  Swamp 

Yazoo,  MS 

$229,806.9 

$0.0 

0% 

91 

66 

Yazoo 

Washington,  MS 

$723,963.8 

$5.0 

0.001% 

281 

201 

Nisqually 

Thurston,  WA 

$2,676,041.6 

$35.2 

0.001% 

794 

535 

'Turnbull 

Spokane,  WA 

$5,825,795.2 

$4.8 

0% 

1,698 

1,105 

Waccamaw 

• 

Horry,  SC 

$3,858,832.9 

$1.3 

0% 

1,681 

\ 

1,239 

Georgetown,  SC 

$669,980.1 

$1.3 

0% 

371 

275 

Marion,  SC 

$286,986.1 

$1.3 

0% 

151 

112 

Lake  Andes 

j  Charles  Mix,  SD 

$76,157.9 

$9.0 

0.012% 

61 

45 

Red  River  -  - 

1  Natchitoches  Parish,  LA 

$375,577.5 

$80.4 

0.021% 

149 

101 

San  Luis 

Merced,  CA 

$1,917,683.1 

$43.2 

0.002% 

582 

395 

With  the  small  change  in  overall 
spending  anticipated  from  this  rule,  it  is 
unlikely  that  a  substantial  number  of 
small  entities  will  have  more  than  a 
small  impact  from  the  spending  change 
near  the  affected  refuges.  Therefore,  we 
certify  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  An  initial/ 
final  Regulatory  Flexibility  Analysis  is 
not  required.  Accordingly,  a  Small 
Entity  Compliance  Guide  is  not  - 
required. 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
We  anticipate  no  significant 
employment  or  small  business  effects. 

This  rule: 

a.  Will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  minimal  impact  will  be  scattered 
across  the  country  and  will  most  likely 
not  be  significant  in  any  local  area. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 


local  government  agencies,  or 
geographic  regions.  This  rule  will  have 
only  a  slight  effect  on-the  costs  of 
hunting  opportunities  for  Americans.  If 
the  substitute  sites  are  farther  from  the 
participants’  residences,  then  an 
increase  in  travel  costs  will  occur.  The 
Service  does  not  have  information  to 
quantify  this  change  in  travel  cost  but 
assumes  that,  since  most  people  travel 
less  than  100  miles  to  hunt,  the 
increased  travel  cost  will  be  small.  We' 
do  not  expect  this  rule  to  affect  the 
supply  or  demand  for  hunting 
opportunities  in  the  United  States  and, 
therefore,  it  should  not  affect  prices  for 
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hunting  equipment  and  supplies,  or  the 
retailers  that  sell  equipment. 

c.  Will  not  have  significant  adverse 
effects  on  competition, ^employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  This  rule  represents 
only  a  small  proportion  of  recreational 
spending  at  national  wildlife  refuges. 
Therefore,  this  rule  will  have  no 
measurable  economic  effect  on  the 
wildlife-dependent  industry,  which  has 
annual  sales  of  equipment  and  travel 
expenditures  of  $72  billion  nationwide. 

Unfunded  Mandates  Reform  Act 

Since  this  rule  will  apply  to  public 
use  of  federally  owned  and  managed 
refuges,  it  will  not  impose  an  unfunded 
mandate  on  State,  local,  or  Tribal 
governments  or  the  private  sector  of 
more  than  $100  million  per  year.  The 
rule  will  not  have  a  significant  or 
unique  effect  on  State,  local,  or  Tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required. 

Takings  (E.O.  12630) 

In  accordance  with  E.O.  12630,  this 
rule  will  not  have  significant  takings 
implications.  This  regulation  will  affect 
only  visitors  at  national  wildlife  refuges 
and  describe  what  they  can  do  while 
they  are  on  a  refuge. 

Federalism  (E.O.  13132) 

As  discussed  in  the  Regulatory 
Planning  and  Review  and  Unfunded 
Mandates  Reform  Act  sections  above, 
this  rule  will  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
under  E.O.  13132.  In  preparing  this  rule, 
we  worked  with  State  governments. 

Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  E.O.  12988,  the 
Office  of  the  Solicitor  has  determined 
that  the  rule  will  not  unduly  burden  the 
judicial  system  and  that  it  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  The  regulation  clarifies 
established  regulations  and  results  in 
better  understanding  of  the  regulations 
by  refuge  visitors. 

Energy  Supply,  Distribution  or  Use 
(E.O.  13211) 

On  May  18,  2001,  the  President  issued 
E.O.  13211  on  regulations  that 
significantly  affect  energy  supply, 
distribution,  and  use.  E.O.  13211 
requires  agencies  to  prepare  Statements 
of  Energy  Effects  when  undertaking 
certain  actions.  Because  this  rule 


increases  activities  at  eight  refuges  and 
opens  two  new  refuges,  it  is  not  a 
significant  regulatory  action  under  E.O. 
12866  and  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  and  use.  Therefore,  this 
action  is  a  not  a  significant  energy 
action  and  no  Statement  of  Energy 
Effects  is  required. 

Consultation  and  Coordination  with 
Indian  Tribal  Governments  (E.O, 

13175) 

In  accordance  with  E.O.  13175,  we 
have  evaluated  possible  effects  on 
federally  recognized  Indian  tribes  and 
have  determined  that  there  are  no 
effects.  .We  coordinate  recreational  use 
on  national  wildlife  refuges  with  Tribal 
governments  having  adjoining  or 
overlapping  jurisdiction  before  we 
propose  the  regulations. 

Paperwork  Reduction  Act 

This  regulation  does  not  contain  any 
information  collection  requirements 
other  than  those  already  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  (OMB  Control 
Numbers  are  1018-0102  and  1018-0140). 
See  50  CFR  25.23  for  information 
concerning  that  approval.  An  agency 
may  not  conduct  or  sponsor  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Endangered  Species  Act  Section  7 
Consultation 

We  comply  with  section  7  of  the 
Endangered  Species  Act  when 
developing  Comprehensive 
Conservation  Plans  (CCPs)  and  step- 
down  management  plans  (which  would 
include  hunting  and/or  fishing  plans) 
for  public  use  of  refuges,  and  prior  to 
implementing  any  new  or  revised  public 
recreation  prograiii  on  a  refuge  as. 
identified  in  50  CFR  26.32.  Section  7 
consultation  has  been  completed  on 
each  of  the  affected  refuges. 

National  Environmental  Policy  Act 

We  analyzed  this  rule  in  accordance 
with  the  criteria  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  and  516 
Departmental  Manual  (DM)  6,  Appendix 
1. 

A  categorical  exclusion  from  NEPA 
documentation  applies  to  publication  of 
proposed  amendments  to  refuge-specific 
hunting  and  fishing  regulations  since  it 
is  technical  and  procedural  in  nature, 
and  the  environmental  effects  are  too 
broad,  speculative,  or  conjectural  to 
lend  themselves  to  meaningful  analysis 


(516  DM  2,  Appendix  1.10).  Concerning 
the  actions  that  are  the  subject  of  this 
rulemaking,  we  complied  with  NEPA  at 
the  project  level  where  we  developed 
each  proposal.  This  is  consistent  with 
the  Department  of  the  Interior 
instructions  for  compliance  \yith  NEPA 
where  actions  are  covered  sufficiently 
by  an  earlier  environmental  document 
(516  DM  3.2A).  We  completed  an 
Environmental  Assessment,  along  with 
a  Finding  of  No  Significant  Impact,  for 
each  refuge  in  this  rulemaking  except 
for  Nisqually  NWR.  For  Nisqually,  we 
completed  a  Categorical  Exclusion, 
along  with  an  Environmental  Action 
Statement.  The  action  in  Nisqually  is  to 
open  191  acres  already  open  to  hunting 
to  allow  boat  access  for  hunting:  the 
impact  from  this  action  was  previously 
analyzed  in  Nisqually  NWR’s  Final  CCP 
and  EIS  from  2004. 

Prior  to  the  addition  of  a  refuge  to  the 
list  of  areas  open  to  hunting  and  fishing 
in  50  CFR  part  32,  we  develop  hunting 
and  fishing  plans  for  the  affected 
refuges.  We  incorporate  these  proposed 
refuge  hunting  and  fishing  activities  in 
the  refuge  CCPs  and/or  other  step-down 
management  plans,  pursuant  to  our 
refuge  planning  guidance  in  602  Fish 
and  Wildlife  Service  Manual  (FW)  1,  3, 
and  4.  We  prepare  these  CCPs  and  step- 
down  plans  in  compliance  with  section 
102(2)(C)  of  NEPA,  and  the  Council  on 
Environmental  Quality’s  regulations  for 
implementing  NEPA  in  40  CFR  parts 
1500-1508.  We  invite  the  affected 
public  to  participate  in  the  review, 
development,  and  implementation  of 
these  plans.  Copies  of  all  plans  and 
NEPA  compliance  are  available  from  the 
refuges  at  the  addresses  provided  below. 

Available  Information  for  Specific 
Refuges 

Individual  refuge  headquarters  retain 
information  regarding  public  use 
programs  and  conditions  that  apply  to 
their  specific  programs  and  maps  of 
their  respective  areas.  If  the  specific 
refuge  you  are  interested  in  is  not 
mentioned  below,  then  contact  the 
appropriate  Regional  offices  listed 
below: 

Region  1 — Hawaii,  Idaho,  Oregon,  and 
Washington.  Regional  Chief,  National 
Wildlife  Refuge  System,  U.S.  Fish  and 
Wildlife  Service,  Eastside  Federal 
Complex,  Suite  1692,  911  N.E.  11th 
Avenue,  Portland,  Oregon  97232-4181: 
Telephone  (503)  231-6214. 

Turnbull  National  Wildlife  Refuge, 
26010  South  Smith  Road,  Cheney, 
Washington  99004:  Telephone  (509) 
235-4723. 

Region  2 — Arizona,  New  Mexico, 
Oklahoma,  and  Texas.  Regional  Chief, 
National  Wildlife  Refuge  System,  U.S. 
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Fish  and  Wildlife  Service,  Box  1306, 

500  Gold  Avenue,  Albuquerque,  New 
Mexico  87103;  Telephone  (505)  248- 
7419. 

Region  3 — Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio, 
and  Wisconsin.  Regional  Chief,  National 
Wildlife  Refuge  System,  U.S.  Fish  and 
Wildlife  Service,  1  Federal  Drive, 

Federal  Building,  Fort  Snelling,  Twin 
Cities,  Minnesota  55111;  Telephone 
(612)  713-5401. 

Region  4 — Alabama,  Arkansas, 

Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina.  Tennessee,  Puerto  Rico,  and 
the  Virgin  Islands.  Regional  Chief, 
National  Wildlife  Refuge  System,  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Atlanta,  Georgia  30345; 
Telephone  (404)  679-7166. 

Region  5 — Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
island,  Vermont,  Virginia,  and  West 
Virginia.  Regional  Chief,  National 
Wildlife  Refoge  System,  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive.  Hadley,  Massachusetts  01035- 
9589;  Telephone  (413)  253-8306. 

Region  6 — Colorado,  Kansas, 

Montana.  Nebraska,  North  Dakota, 

South  Dakota,  Utah,  and  Wyoming. 
Regional  Chief,  National  Wildlife  Refuge 
System,  U.S.  Fish  and  Wildlife  Service, 
134  Union  Blvd.,  Lakewood,  Colorado 
80228;  Telephone  (303)  236-8145. 

Lake  Andes  National  Wildlife  Refuge, 
38672  291  Street,  Lake  Andes,  South 
Dakota  57356;  Telephone  (605)  487- 
7603. 

Region  7 — Alaska.  Regional  Chief, 
National  Wildlife  Refuge  System,  U.S. 
Fish  and  Wildlife  Service,  1011  E. 

Tudor  Rd.,  Anchorage,  Alaska  99503; 
Telephone  (907)  786-3545. 

Region  8— California  and  Nevada. 
Regional  Chief,  National  Wildlife  Refuge 
System,  U.S.  Fish  and  Wildlife  Service, 
2800  Cottage  Way,  Room  W-2606, 
Sacramento,  California  95825; 
Telephone  (916)  414-6464. 

Primary  Author 

Leslie  A.  Marler,  Management 
Analyst,  Division  of  Conservation 
Planning  and  Policy,  National  Wildlife 
Refuge  System  is  the  primary  author  of 
this  rulemaking  document. 

List  of  Subjects  in  50  CFR  Part  32 
Fishing,  Hunting,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

■  For  the  reasons  set  forth  in  the 
preamble,  we  amend  title  50,  chapter  I, 
subchapter  C  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  32— [AMENDED]  | 

■  1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k, 

664,  668dd-668ee,  and  715i. 

■  2.  Amend  §32.7  “What  refuge  units 
are  open  to  hunting  and/or  sport 
fishing?’'  by: 

■  a.  Adding  Lake  Andes  National 
Wildlife  Refuge,  in  alphabetical  order, 
in  the  State  of  South  Dakota;  and 

■  b.  Adding  Turnbull  National  Wildlife 
Refuge,  in  alphabetical  order,  in  the 
State  of  Washington. 

■  3.  Amend  §32.24  California  by 
revising  paragraphs  A.9.  through  A.12. 
and  adding  paragraph  A.13.  of  San  Luis 
National  Wildlife  Refuge  to  read  as 
follows: 

§  32.24  California. 

*****  * 

San  Luis  National  Wildlife  Refuge 

A.  Migratory  Game  Bird  Hunting.  *  *  * 

*  *  *  *  * 

9.  We  restrict  hunters  in  the  spaced 
zone  area  of  the  East  Bear  Creek  Unit  to 
their  assigned  zone  except  when  they 
are  traveling  to  and  from  the  parking 
area,  retrieving  downed  birds,  or  when 
shooting  to  retrieve  crippled  birds. 

10.  Access  to  the  Freitas  Unit  free- 
roam  hunting  area  is  by  boat  only  with 
a  maximum  of  5  mph.  Prohibited  boats 
include  air-thrust  and/or  inboard  water- 
thrust  types. 

11.  We  prohibit  the  use  of  motorized 
boats  in  the  free-roam  units  with  the 
exception  of  the  Freitas  Unit. 

12.  We  do  not  allow  vehicle  trailers  of 
any  type  or  size  to  be  in  the  refuge  hunt 
areas  at  any  time  or  to  be  left 
unattended  at  any  location  on  the 
refuge. 

13.  Dogs  must  remain  under  the 
immediate  control  of  their  owners  at  all 
times  (see  §26.21(b)  of  this  chapter). 
***** 

■  4.  Amend  §32.37  Louisiana  by 
revising  paragraphs  A.,  B.,  and  C.  of  Red 
River  National  Wildlife  Refuge  to  read 
as  follows: 

§  32.37  Louisiana. 
***** 

Red  River  National  Wildlife  Refuge 

A.  Migratory  Game  Bird  Hunting.  We 
allow  hunting  of  waterfowl  (duck, 
goose,  coot,  gallinule,  rail,  and  snipe), 
woodcock,  and  dove  on  designated 
areas  of  the  refuge  in  accordance  with 
State  regulations  subject  to  the 
following  conditions: 

1.  Hunters  must  possess  and  carry  a 
signed  refuge  permit. 


2.  We  allow  waterfowl  hunting  until 
12  p.m.  (noon)  during  the  State  season. 

3.  We  allow'  dove  hunting  on  the  days 
noted  in  the  refuge  brochure. 

4.  Hunters  may  enter  the  refuge  no 
earlier  than  4  a.m. 

5.  We  prohibit  hunting  within  100 
feet  (30  m)  of  the  maintained  rights  of 
way  of  roads,  from  or  across  ATV  trails, 
and  from  above-ground  oil,  gas,  or 
electrical  transmission  facilities. 

6.  We  prohibit  leaving  boats,  blinds, 
and  decoys  unattended. 

7.  We  only  allow  dogs  to  locate,  point, 
and  retrieve  when  hunting  for  migratory 
game  birds. 

8.  Youth  hunters  under  age  16  must 
remain  within  sight  and  normal  voice 
contact  of  an  adult  age  21  or  older.  Each 
adult  may  supervise  no  more  than  two 
youth  hunters. 

9.  We  prohibit  any  person  or  group  to 
act  as  a  hunting  guide,  outfitter,  or  in 
any  other  capacity  that  pays  other 
individual(s),  pays  or  promises  to  pay 
directly  or  indirectly  for  service 
rendered  to  any  other  person  or  persons 
hunting  on  the  refuge,  regardless  of 
whether  such  payment  is  for  guiding, 
outfitting,  lodging,  or  club  membership. 

B.  Small  Game  Hunting.  We  allow' 
hunting  of  quail,  squirrel,  rabbit, 
raccoon,  coyote,  and  opossum  on 
designated  areas  of  tbe  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  Conditions  Al,  A4,  A5,  A7,  and  A8 
(to  hunt  small  game)  apply. 

2.  We  allow  hunting  of  raccoon  and 
opossum  during  the  daylight  hours  of 
rabbit  and  squirrel  season.  We  allow 
night  hunting  during  December  and 
January.  We  prohibit  the  selling  of 
raccoon  and  opossum  taken  on  the 
refuge  for  human  consumption. 

3.  We  allow  the  use  of  dogs  to  hunt 
squirrel  and  rabbit  during  January  and 
February.  . 

4.  To  use  horses  and  mules  to  hunt 
raccoon  and  opossum  at  night,  hunters 
must  first  obtain  a  Special  Use  Permit  at 
the  refuge  office. 

5.  Hunters  may  enter  the  refuge  no 
earlier  than  4  a.m.  and  must  exit  no  later 
than  2  hours  after  legal  shooting  hours. 

6.  We  allow  coyote  hunting  during  all 
open  refuge  hunts  with  wreapons  legal 
for  the  ongoing  hunt. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer,  feral  hogs, 
and  turkey  on  designated  areas  of  the 
refuge  in  accordance  with  State 
regulations  subject  to  the  following 
conditions: 

1.  Conditions  Al,  A4,  A5,  A7,  and  A8 
(to  hunt  big  game;  each  adult  may 
supervise  no  more  than  one  youth 
hunter)  and  B6  apply. 

2.  We  allow  general  gun  deer  hunting 
on  the  days  noted.  We  allow  archery 
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deer  hunting  during  the  entire  State 
season. 

3.  The  daily  bag  limit  is  one  either-sex 
deer.  State  season  limit  applies. 

4.  Deer  hunters  must  wear  hunter 
orange  as  required  by  State  deer  hunting 
regulations  on  Wildlife  Management 
Areas. 

5.  We  prohibit  possession  or 
distribution  of  bait  while  in  the  field 
and  hunting  with  the  aid  of  bait, 
including  any  grain,  salt,  mineral,  or 
any  noiiuatural  occurring  food  attractant 
on  the  refuge. 

6.  We  allow  hog  hunting  during  all 
open  refuge  hunts  with  weapons  legal 
for  the  ongoing  hunt. 

7.  We  allow  turkey  hunting  on  the 
days  noted  in  the  brochure. 

*  *  -k  *  ic 

■  5.  Amend  §32.43  Mississippi  by; 

■  a.  Revising  Hillside  National  Wildlife 
Refuge: 

■  b.  Revising  Holt  Collier  National 
Wildlife  Refuge; 

■  c.  Revising  Mathews  Brake  National 
Wildlife  Refuge; 

■  d.  Revising  Morgan  Brake  National 
Wildlife  Refuge; 

■  e.  Revising  Panther  Swamp  National 
Wildlife  Refuge;  and 

■  f.  Revising  Yazoo  National  Wildlife 
Refuge  to  read  as  follows; 

§  32.43  Mississippi. 
***** 

Hillside  National  Wildlife  Refuge 

A.  Migratory  Game  Bird  Hunting.  We 
allow  hunting  of  goose,  duck, 
merganser,  coot,  and  dove  in  accordance 
with  State  regulations  subject  to  the 
following  conditions; 

1.  Youth  hunters  age  15  and  under 
must  possess  and  carry  a  hunter  safety 
course  card  or  certificate.  Each  youth 
hunter  must  remain  within  sight  and 
normal  voice  contact  of  an  adult  age  21 
or  older.  Each  hunter  age  16  and  older 
must  possess  and  carry  a  valid  signed 
refuge  Public  Use  Permit  certifying  that 
he  or  she  understands  and  will  comply 
with  all  regulations.  One  adult  may 
supervise  no  more  than  one  youth 
hunter. 

2.  Before  hunting  or  fishing,  all 
participants  must  display  their  User 
Information  Card  in  plain  view  on  the 
dashboard  of  their  vehicle  so  that  the 
Permit  Number  is  readable. 

3.  Failure  to  display  the  User 
Information  Card  will  result  in  the  loss 
of  the  participant’s  annual  refuge  Public 
Use  Permit. 

4.  We  prohibit  hunting  or  entry  into 
areas  designated  as  “CLOSED”  (see 
refuge  brochure  map). 

5.  We  prohibit  possession  of  alcoholic 
beverages  (see  §32.2(j)). 


6.  We  prohibit  use  of  plastic  flagging 
tape. 

7.  You  must  park  vehicles  in  such  a 
manner  as  not  to  obstruct  roads,  gates, 
turn  rows,  or  firelanes  (see  §27. 31(h)  of 
this  chapter). 

8.  We  are  open  for  hunting  during  the 
State  season  except  during  the 
muzzleloader  deer  hunt. 

9.  Valid  permit  holders  may  take  the 
following  furbearers  in  season 
incidental  to  other  refuge  hunts  with 
legal  weapons  used  for  that  hunt; 
raccoon,  opossum,  coyote,  beaver, 
bobcat,  and  nutria. 

10.  We  allow  ATVs  only  on 
designated  trails  (see  §27.31  of  this 
chapter)  (see  refuge  brochure  map)  from 
September  15  through  February  28. 

11.  You  may  possess  or  use  only 
approved  nontoxic  shot  (see  §32.2(k)) 
while  in  the  field. 

12.  You  may  take  migratory  birds  with 
shotguns  shooting  only  approved 
nontoxic  shot. 

13.  Hunters  must  remove  all  decoys, 
blind  material  (see  §27.93  of  this 
chapter),  and  harvested  waterfowl  from 
the  area  no  later  than  1  p.m.  each  day. 

14.  We  allow  goose,  duck,  merganser 
and  coot  hunting  from  i  hour  before 
legal  sunrise  until  12  p.m.  (noon).  We 
allow  entry  into  the  refuge  at  4  a.m. 

15.  There  is  no  early  teal  season. 

16.  We  open  for  dove  hunting  on 
specified  dates  and  areas  within  the  first 
and  second  State  seasons.  The  first  two 
Saturdays  of  the  first  season  require  a 
Limited  Hunt  Permit  assigned  by 
random  computer  drawing.  At  the  end 
of  the  hunt  you  must  return  the  permit 
with  information  concerning  your  hunt. 
If  you  fail  to  return  this  permit,  you  will 
not  be  eligible  for  any  limited  hunts  the 
next  year.  Contact  the  refuge 
headquarters  for  specific  dates  and  open 
areas. 

B.  Upland  Game  Hunting.Wle  allow 
hunting  of  squirrel,  rabbit,  quail,  and 
raccoon  on  designated  areas  of  the 
refuge  in  accordance  with  State 
regulations  subject  to  the  following 
conditions; 

1.  Conditions  Al  through  AlO  apply. 

2.  We  allow  shotguns  with  only 
approved  nontoxic  shot  (see  §32.2(k)), 
and  .22  and  .17  caliber  rimfire  rifles  for 
taking  small  game. 

3.  We  allow  dogs  for  hunting  squirrel 
and  quail  and  for  the  February  rabbit 
hunt. 

4.  During  the  rabbit  and  quail  hunts, 
any  person  hunting  or  accompanying 
another  person  hunting  must  wear  at 
least  500  square  inches  (3,250  cm^)  of 
unbroken,  fluorescent-orange  material 
visible  above  the  waistline  as  an  outer 
garment. 

5.  Beginning  the  first  day  after  the 
deer  muzzleloader  hunt,  we  restrict 


entry  into  the  Turkey  Point  area  until 
March  1. 

6.  With  exception  for  raccoon 
hunting,  we  limit  refuge  ingress  and 
egress  tg  the  period  of  4  a.m.  to  li  hours 
after  legal  sunset. 

7.  We  prohibit  horses  and  mules. 

C.  Big  Game  Hunting.  We  allow 

hunting  of  white-tailed  deer  and  turkey 
on  designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions; 

1.  Conditions  Al  through  AlO,  and  B5 
through  B7  apply. 

2.  During  all  gun  and  muzzleloader 
deer  hunts;  all  participants  must  wear  at 
least  500  square  inches  (3,250  cm^)  of 
unbroken,  fluorescent-orange  material 
visible  above  the  waistline  as  an  outer 
garment  while  hunting  and  en  route  to 
and  from  hunting  areas. 

3.  We  prohibit  organized  drives  for 
deer. 

4.  Hunting  or  shooting  within  or 
adjacent  to  open  fields  and  tree 
plantations  less  than  5  feet  (1.5  m)  in 
height  must  be  from  a  stand  a  minimum 
of  10  feet  (3  m)  above  the  ground. 

5.  We  prohibit  hunting  or  shooting 
into  a  100-foot  (30-m)  zone  along  either 
side  of  pipelines,  power  line  rights-of- 
way,  designated  roads,  trails,  or  around 
parking  lots  (see  refuge  brochure  map). 
You  are  considered  hunting  if  you 
occupy  a  stand  or  blind  or  have  an 
arrow  nocked  in  a  bow. 

6.  We  designate  deer  check  station 
dates,  locations,  and  requirements  in  the 
refuge  brochure. 

7.  We  allow  hunters  to  possess  and 
hunt  from  only  one  stand  or  blind. 
Complex  Headquarters  will  use  a 
specific  method  to  identify  stands  and 
blinds.  We  prohibit  the  use  of  climbing 
spikes  or  hunting  from  a  tree  in  which 
metal  objects  have  been  screwed  or 
driven  (see  §32.2(i)).  Hunters  may  place 
a  deer  stand  or  blind  48  hours  prior  to 

a  hunt  and  must  remove  it  witbin  48 
hours  after  each  designated  hunt. 
Hunters  may  place  turkey  blinds  the  day 
of  the  hunt  and  remove  them  after  each 
day’s  hunt. 

8.  During  designated  muzzleloader 
hunts,  we  allow  archery  equipment  and 
muzzleloaders  loaded  with  a  single  ball. 

9.  Turkey  hunting  opportunities  will 
consist  of  three  limited  draw  hunts 
within  the  State  season  time  frame. 
These  hunts  require  a  Limited  Hunt 
Permit  assigned  by  random  computer 
drawing.  At  the  end  of  the  hunt  you 
must  return  the  permit  with  information 
concerning  your  hunt.  If  you  fail  to 
return  this  permit,  you  will  not  be 
eligible  for  any  limited  hunts  the  next 
year.  Contact  refuge  headquarters  for 
specific  requirements,  hunts,  and 
application  dates. 
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10.  Hunts  and  hunt  dates  are  available 
at  the  refuge  headquarters  in  July,  and 
we  post  them  in  the  refuge  brochure. 

11.  We  prohibit  all  other  public  use 
on  the  refuge  during  all  gun  and, 
muzzleloader  deer  hunts. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  We  close  all  refuge  waters  during 
the  gun  and  muzzleloader  deer  hunt. 

2.  We  allow  fishing  in  the  borrow 
ponds  along  the  north  levee  (see  refuge 
brochure  map)  throughout  the  year 
except  during  the  gun  and  muzzleloader 
deer  hunt. 

3.  We  open  all  other  refuge  waters 
March  1  through  November  15. 

4.  We  prohibit  trot  lines,  limb  lines, 
jugs,  seines,  and  traps. 

5.  We  prohibit  fishing  from  bridges. 

6.  We  allow  frogging  during  the  State 
bullfrog  season. 

7.  We  allow  ATVs  on  designated  trails 
(see  §  27.31  of  this  chapter)  (see  refuge 
brochure  map)  September  15  through 
February  28. 

8.  With  the  exception  for  frogging 
during  the  State  season,  we  limit  refuge 
ingress  and  egress  for  fishing  to  the 
period  of  4  a.m.  to  li  hours  after  legal 
sunset. 

Holt  Collier  National  Wildlife  Refuge 

A.  Migratory  Game  Bird  Hunting. 
[Reserved] 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  rabbit  and  furbearers  on 
designated  areas'of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  Youth  hunters  age  15  and  under 
must  possess  and  carry  a  hunter  safety 
course  card  or  certificate.  Each  youth 
hunter  must  remain  within  sight  and 
normal  voice  contact  of  an  adult  age  21 
or  older.  Each  hunter  age  16  and  older 
must  possess  and  carry  a  valid  signed 
refuge  Public  Use  Permit  certifying  that 
he  or  she  understands  and  will  comply  . 
with  all  regulations.  One  adult  may 
supervise  no  more  than  one  youth 
hunter. 

2.  Before  hunting  or  fishing,  all 
participants  must  display  their  User 
Information  Card  in  plain  view  on  the 
dashboard  of  their  vehicle  so  that  the 
Permit  Number  is  readable. 

3.  Failure  to  display  the  User 
Information  Card  will  result  in  the  loss 
of  the  participant’s  annual  refuge  Public 
Use  Permit. 

4.  We  prohibit  hunting  or  entry  into 
areas  designated  as  “CLOSED”  (see 
refuge  brochure  map). 

5.  We  prohibit  possession  of  alcoholic 
beverages  (see  §32.2(j)). 


6.  We  prohibit  use  of  plastic  flagging 
tape. 

7.  You  must  park  vehicles  in  such  a 
manner  as  not  to  obstruct  roads,  gates, 
turn  rows,  or  firelanes  (see  §27. 31(h)  of 
this  chapter). 

8.  We  are  open  for  hunting  during  the 
State  season  except  during  the 
muzzleloader  deer  hunt. 

9.  Valid  permit  holders  may  take  the 
following  furbearers  in  season 
incidental  to  other  refuge  hunts  with 
weapons  legal  for  that  hunt:  raccoon, 
opossum,  coyote,  beaver,  bobcat,  and 
nutria. 

10.  We  allow  shotguns  with  only 
approved  nontoxic  shot  (see  §32.2(k)), 
and  .22  and  .17  caliber  rimfire  rifles  for 
taking  small  game. 

11.  We  allow  rabbit  and  quail  hunting 
with  dogs  in  February. 

12.  During  the  rabbit  and  quail  hunts, 
any  person  hunting  or  accompanying 
another  person  hunting  must  wear  at 
least  500  square  inches  (3,250  cm^)  of 
unbroken,  fluorescent-orange  material 
visible  above  the  waistline  as  an  outer 
garment. 

13.  With  exception  for  raccoon 
hunting,  we  limit  refuge  ingress  and 
egress  to  the  period  of  4  a.m.  to  li  hours 
after  legal  sunset. 

14.  We  prohibit  horses  and  mules. 

C.  Big  Game  Hunting.  We  allow 

hunting  of  white-tailed  deer  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  Conditions  Bl  through  B7,  B9,  B13, 
and  Bl4  apply. 

2.  During  the  muzzleloader  deer  hunt 
all  participants  must  wear  at  least  500 
square  inches  (3,250  cm^)  of  unbroken, 
fluorescent-orange  material  visible 
above  the  waistline  as  an  outer  garment 
while  hunting  and  en  route  to  and  from 
hunting  areas. 

3.  We  prohibit  organized  drives  for 
deer. 

4.  Hunting  or  shooting  within  or 
adjacent  to  open  fields  and  or  tree 
plantations  less  than  5  feet  (1.5  m)  in 
height  must  be  ft’om  a  stand  a  minimum 
of  10  feet  (3  m)  above  the  ground. 

5.  We  prohibit  hunting  or  shooting 
into  a  100-foot  (30-m)  zone  along  either 
side  of  pipelines,  power  line  rights-of- 
way,  designated  roads,  trails,  or  around 
parking  lots  (see  refuge  brochure  map). 
We  consider  it  hunting  if  you  occupy  a 
stand  or  blind  or  have  an  arrow  nocked 
in  a  bow. 

6.  We  designate  deer  check  station 
dates,  locations,  and  requirernents  in  the 
refuge  brochure. 

7.  We  allow  hunters  to  possess  and 
hunt  from  only  one  stand  or  blind. 
Complex  Headquarters  will  use  a 
specific  method  to  identify  stands  and 


blinds.  We  prohibit  the  use  of  climbing 
spikes  or  hunting  from  a  tree  into  which 
hunters  have  screwed  or  driven  metal 
objects  (see  §32.2(i)).  Hunters  may  place 
a  deer  stand  or  blind  48  hours  prior  to 
a  hunt  and  must  remove  it  within  48 
hours  after  each  designated  hunt. 

8.  During  designated  muzzleloader 
hunts,  we  allow  archery  equipment  and 
muzzleloaders  loaded  with  a  single  ball. 

9.  Hunts  and  hunt  dates  are  available 
at  the  refuge  headquarters  in  July,  and 
we  post  them  in  the  refuge  brochure. 

10.  We  prohibit  all  other  public  use 
on  the  refuge  during  muzzleloader  deer 
hunts. 

D.  Sport  Fishing.  [Reserved] 

Mathews  Brake  National  Wildlife 
Refuge 

A.  Migratory  Game  Bird  Hunting.  We 
allow  hunting  of  goose,  duck, 
merganser,  and  coot  in  accordance  with 
State  regulations  subject  to  the 
following  conditions: 

1.  We  allow  hunting  during  the  open 
State  season.  The  first  2  days  of  the 
season  and  all  weekends,  with  the 
exception  of  youth  weekends,  are 
limited  draw  hunts.  These  hunts  require 
a  Limited  Hunt  Permit  assigned  by 
random  computer  drawing.  At  the  end 
of  the  hunt  you  must  return  the  permit 
with  information  concerning  your  hunt. 
If  you  fail  to  return  this  permit,  you  will 
not  be  eligible  for  any  limited  hunts  the 
next  year.  Contact  refuge  headquarters 
for  specific  requirements,  hunts,  and 
application  dates. 

2.  Youth  hunters  age  15  and  under 
must  possess  and  carry  a  hunter  safety 
course  card  or  certificate.  Each  youth 
hunter  must  remain  within  sight  and 
normal  voice  contact  of  an  adult  age  21 
or  older.  Hunters  age  16  and  older  must 
possess  and  carry  a  valid  signed  refuge 
Public  Use  Permit  certifying  that  he  or 
she  understands  and  will  comply  with 
all  regulations.  One  adult  may  supervise 
no  more  than  one  youth  hunter. 

3.  Before  hunting  or  fishing,  all 
participants  must  display  their  User 
Information  Card  in  plain  view  on  the 
dashboard  of  their  vehicle  so  that  the 
Permit  Number  is  readable. 

4.  Failure  to  display  the  User 
Information  Card  will  result  in  the  loss 
of  the  participant’s  annual  refuge  Public 
Use  Permit. 

5.  We  prohibit  hunting  or  entry  into 
areas  designated  as  “CLOSED”  (see 
refuge  brochure  map). 

6.  We  prohibit  possession  of  alcoholic 
beverages  (see  §32.2(j)). 

7.  We  prohibit  use  of  plastic  flagging 
tape. 

8.  You  must  park  vehicles  in  such  a 
manner  as  not  to  obstruct  roads,  gates, 
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turn  rows,  or  firelanes  (see  §27.31  (h)  of 
this  chapter). 

9.  Valid  permit  holders  may  take  the 
following  furbearers  in  season 
incidental  to  other  refuge  hunts  with 
legal  weapons  used  for  that  hunt: 
raccoon,  opossum,  coyote,  beaver, 
bobcat,  and  nutria. 

10.  You  may  possess  or  use  only 
approved  nontoxic  shot  (see  §32.2(k)) 
while  in  the  field. 

11.  You  may  take  migratory  birds  with 
shotguns  shooting  only  approved 
nontoxic  shot. 

12.  Hunters  must  remove  all  decoys, 
blind  material  (see  §27.93  of  this 
chapter),  boats,  and  harvested  waterfowl 
from  the  area  no  later  than  1  p.m.  each 
day. 

13.  We  allow  goose,  duck,  merganser, 
and  coot  hunting  from  i  hour  before 
legal  sunrise  until  12  p.m.  (noon).  We 
allow  entry  into  the  refuge  at  4  a.m. 

14.  There  is  no  early  teal  season. 

15.  Beginning  the  day  before  duck 
season  opens  and  ending  the  last  day  of 
duck  season,  we  close  refuge  waters  to 
all  public  use  from  1  p.m.  until  4  a.m. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  and  raccoon 
on  designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  Conditions  A2  through  A9  and  A15 
apply. 

2.  We  allow  shotguns  with  only 
approved  nontoxic  shot  (see  §32.2(k)) 
and  .22  and  .17  caliber  rimfire  rifles  for 
taking  small  game. 

3.  We  allow  doga  for  hunting  squirrel 
and  for  the  February  rabbit  hunt. 

4.  During  the  rabbit  hunts,  any  person 
hunting  or  accompanying  another 
person  hunting  must  wear  at  least  500 
square  inches  (3,250  cm^)  of  unbroken, 
fluorescent-orange  material  visible 
above  the  waistline  as  an  outer  garment. 

5.  We  prohibit  horses  and  mules. 

6.  Beginning  the  day  before  waterfowl 
season,  we  restrict  hunting  to  the 
waterfowl  hunting  area  (see  refuge 
brochure  map). 

C.  Big  Game  Hunting.  We  allow 
archery  hunting  of  white-tailed  deer  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  Conditions  A2  through  A9,  A15, 
and  B5  apply. 

2.  We  allow  archery  hunting  October 
1  through  January  31. 

3.  State  bag  limits  apply. 

4.  We  prohibit  organized  drives  for 
deer. 

5.  Hunting  or  shooting  within  or 
adjacent  to  open  fields  or  tree 
plantations  less  than  5  feet  (1.5  m)  in 
height  must  be  from  a  stand  a  minimum 
of  10  feet  (3  m)  above  the  ground. 


6.  We  prohibit  hunting  or  shooting 
into  a  100-foot  (30-m)  zone  along  either 
side  of  pipelines,  power  line  rights-of- 
way,  designated  roads,  trails,  or  around 
parking  lots  (see  refuge  brochure  map). 
We  consider  it  hunting  if  you  occupy  a 
stand  or  blind  or  have  an  arrow  nocked 
in  a  bow. 

7.  We  designate  deer  check  station 
dates,  locations,  and  requirements  in  the 
refuge  brochure. 

8.  We  allow  hunters  to  possess  and 
hunt  from  only  one  stand  or  blind. 
Complex  Headquarters  will  use  a 
specific  method  to  identify  stands  and 
blinds.  We  prohibit  the  use  of  climbing 
spikes  or  hunting  from  a  tree  into  which 
hunters  have  screwed  or  driven  metal 
objects  (see  §32.2(i)).  A  hunter  may 
place  a  deer  stand  or  blind  48  hours 
prior  to  a  hunt  and  must  remove  it 
within  48  hours  after  each  designated 
hunt. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  We  allow  fishing  in  all  refuge 
waters  throughout  the  year,  except  in 
the  waterfowl  sanctuary,  which  we 
close  from  the  first  day  of  duck  season 
through  March  1  (see  refuge  brochure 
map). 

2.  Beginning  the  day  before  duck 
season  opens  and  ending  March  1,  we 
close  refuge  waters  to  all  public  use 
from  1  p.m.  until  4  a.m. 

3.  We  prohibit  trot  lines,  limb  lines, 
jugs,  seines,  and  traps. 

4.  We  allow  frogging  during  the  State 
bullfrog  season. 

5.  With  the  exception  for  frogging 
during  the  State  season,  we  limit  refuge 
ingress  and  egress  for  fishing  to  the 
period  from  4  a.m.  to  li  hours  after  legal 
sunset. 

Morgan  Brake  National  Wildlife  Refuge 

A.  Migratory  Game  Bird  Hunting.  We 
allow  hunting  of  goose,  duck, 
merganser,  and  coot  on  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  Youth  hunters  age  15  and  under 
must  possess  and  carry  a  hunter  safety 
course  card  or  certificate.  Each  youth 
hunter  must  remain  within  sight  and 
normal  voice  contact  of  an  adult  age  21 
or  older.  Hunters  age  16  and  older  must 
possess  and  carry  a  valid  signed  refuge 
Public  Use  Permit  certifying  that  he  or 
she  understands  and  will  comply  with 
all  regulations.  One  adult  may  supervise 
no  more  than  one  youth  hunter. 

2.  Before  hunting  or  fishing,  all 
participants  must  display  their  User 
Information  Card  in  plain  view  on  the 
dashboard  of  their  vehicle  so  that  the 
Permit  Number  is  readable. 


3.  Failure  to  display  the  User 
Information  Card  will  result  in  the  loss 
of  the  participant’s  annual  refuge  Public 
Use  Permit. 

4.  We  prohibit  hunting  or  entry  into 
areas  designated  as  “CLOSED”  (see 
refuge  brochure  map). 

5.  We  prohibit  possession  of  alcoholic 
beverages  (see  §32.2(j)). 

6.  We  prohibit  use  of  plastic  flagging 
tape. 

7.  You  must  park  vehicles  in  such  a 
manner  as  not  to  obstruct  roads,  gates, 
turn  rows,  or  firelanes  (see  §27. 31(h)  of 
this  chapter). 

8.  We  are  open  for  hunting  during  the 
State  season  except  during  the 
muzzleloader  deer  hunt. 

9.  Valid  permit  holders  may  take  the 
following  ftirbearers  in  season 
incidental  to  other  refuge  hunts  with 
legal  weapons  used  for  that  hunt: 
raccoon,  opossum,  coyote,  beaver, 
bobcat,  and  nutria. 

10.  We  allow  ATVs  only  on 
designated  trails  (see  §27.31  of  this 
chapter)  (see  refuge  brochure  map)  from 
September  15  through  February  28. 

11.  You  may  possess  or  use  only 
approved  nontoxic  shot  (see  §32.2(k)) 
while  in  the  field. 

12.  You  may  take  migratory  birds  with 
shotguns  shooting  only  approved 
nontoxic  shot. 

13.  Hunters  must  remove  all  decoys, 
blind  material  (see  §27.93  of  this 
chapter),  and  harvested  waterfowl  from 
the  area  no  later  than  1  p.m.  each  day. 

14.  We  allow  goose,  duck,  merganser, 
and  coot  hunting  fi-om  i  hour  before 
legal  sunrise  until  12  p.m.  (noon).  We 
allow  entry  into  the  refuge  at  4  a.m. 

15.  There  is  no  early  teal  season. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  quail,  and 
raccoon  on  designated  areas  of  the 
refuge  in  accordance  with  State 
regulations  subject  to  the  following 
conditions: 

1.  Conditions  Al  through  All  apply. 

2.  We  allow  shotguns  with  only 
approved  nontoxic  shot  (see  §32.2(k)), 
and  .22  and  .17  caliber  rimfire  rifles  for 
taking  small  game. 

3.  We  allow  dogs  for  hunting  squirrel 
and  quail  and  for  the  February  rabbit 
hunt. 

4.  During  the  rabbit  and  quail  hunts, 
any  person  hunting  or  accompanying 
another  person  hunting  must  wear  at 
least  500  square  inches  (3,250  cm^)  of 
unbroken,  fluorescent-orange  material 
visible  above  the  waistline  as  an  outer 
garment. 

5.  Beginning  the  first  day  after  the 
deer  muzzleloader  hunt,  we  restrict 
hunting  through  the  remainder  of  the 
season(s)  to  the  designated  waterfowl 
hunting  area  (see  refuge  brochure  map). 
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6.  With  exception  for  raccoon 
hunting,  we  limit  refuge  ingress  and 
egress  to  the  period  of  4  a.m.  to  11  hours 
after  legal  sunset. 

7.  We  prohibit  horses  and  mules. 

C.  Big  Game  Hunting.  We  allow 

hunting  of  white-tailed  deer  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  Conditions  A1  through  A7,  A9, 

AlO,  B5,  and  B6  apply. 

2.  During  muzzieioader  deer  hunts  all 
participants  must  wear  at  least  500 
square  inches  (3,250  cm^)  of  unbroken, 
fluorescent-orange  material  visible 
above  the  waistline  as  an  outer  garment 
while  hunting  and  en  route  to  and  from 
hunting  areas. 

3.  We  prohibit  organized  drives  for 
deer. 

4.  Hunting  or  shooting  within  or 
adjacent  to  open  fields  or  tree 
plantations  less  than  5  feet  (1.5  m)  in 
height  must  be  from  a  stand  a  minimum 
of  10  feet  (3  m)  above  the  ground. 

5.  We  prohibit  hunting  or  shooting 
into  a  100-foot  (30-m)  zone  along  either 
side  of  pipelines,  power  line  rights-of- 
way,  designated  roads,  trails,  or  around 
parking  lots  (see  refuge  brochure  map). 
We  consider  it  hunting  if  you  occupy  a 
stand  or  blind  or  have  an  arrow  nocked 
in  a  bow. 

6.  We  designate  deer  check  station 
dates,  locations,  and  requirements  in  the 
refuge  brochure. 

7.  We  allow  hunters  to  possess  and 
hunt  from  only  one  stand  or  blind. 
Complex  Headquarters  will  use  a 
specific  method  to  identify  stands  and 
blinds.  We  prohibit  the  use  of  climbing 
spikes  or  hunting  from  a  tree  into  which 
hunters  have  screwed  or  driven  metal 
objects.  Hunters  may  place  a  deer  stand 
or  blind  48  hours  prior  to  a  hunt  and 
must  remove  it  within  48  hours  after 
each  designated  hunt. 

8.  During  designated  muzzieioader 
hunts,  we  allow  archery  equipment  and 
muzzleloaders  loaded  with  a  single  ball. 

9.  Hunts  and  hunt  dates  are  available 
at  the  refuge  headquarters  in  July,  and 
we  post  them  in  the  refuge  brochure. 

10.  We  prohibit  all  other  public  use 
on  the  refuge  during  all  muzzieioader 
deer  hunts. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  We  close  all  refuge  waters  during 
the  muzzieioader  deer  hunt. 

2.  From  November  16  to  February  28, 
we  allow  fishing  in  refuge  waters  north 
of  Providence  Road. 

3.  We  open  all  other  refuge  waters 
March  1  through  November  15. 

4.  We  prohibit  trot  lines,  limb  lines, 
jugs,  seines,  and  traps. 


5.  We  allow  hogging  during  the  State 
bullfrog  season. 

6.  With  the  exception  for  hogging 
during  the  State  season,  we  limit  refuge 
ingress  and  egress  for  fishing  to  the 
period  of  4  a.m.  to  li  hours  after  legal 
sunset. 

7.  Conditions  A2  through  AlO  apply. 

ic  *  it  it  * 

Panther  Swamp  National  Wildlife 
Refuge 

A.  Migratory  Game  Bird  Hunting.  We 
allow  hunting  of  goose,  duck, 
merganser,  and  coot  in  accordance  with 
State  regulations  subject  to  the 
following  regulations: 

1.  Youth  hunters  age  15  and  under 
must  possess  and  carry  a  hunter  safety 
course  card  or  certificate.  Each  youth 
hunter  must  remain  within  sight  and 
normal  voice  contact  of  an  adult  age  21 
or  older.  Each  hunters  age  16  and  older 
must  possess  and  carry  a  valid  signed 
refuge  Public  Use  Permit  certifying  that 
he  or  she  understands  and  will  comply 
with  all  regulations.  One  adult  may 
supervise  no  more  than  one  youth 
hunter. 

2.  Before  hunting  or  fishing,  all 
participants  must  display  their  User 
Information  Card  in  plain  view  on  the 
dashboard  of  their  vehicle  so  that  the 
Permit  Number  i»  readable. 

3.  Failure  to  display  the  User 
Information  Card  will  result  in  the  loss 
of  the  participant’s  annual  refuge  Public 
Use  Permit. 

4.  We  prohibit  hunting  or  entry  into 
areas  designated  as  “CLOSED”  (see 
refuge  brochure  map). 

5.  We  prohibit  possession  of  alcoholic 
beverages  (see  §32.2(j)). 

6.  We  prohibit  use  of  plastic  flagging 
tape. 

7.  You  must  park  vehicles  in  such  a 
manner  as  not  to  obstruct  roads,  gates, 
turn  rows,  or  firelanes  (see  §27. 31(h)  of 
this  chapter). 

8.  We  are  open  for  hunting  during  the 
State  season  except  during  the  limited 
draw  hunts. 

9.  Valid  permit  holders  may  take  the 
following  furbearers  in  season 
incidental  to  other  refuge  hunts  with 
legal  weapons  used  for  that  hunt: 
raccoon,  opossum,  coyote,  beaver, 
bobcat,  and  nutria. 

10.  We  allow  ATVs  on  designated 
trails  (see  §27.31  of  this  chapter)  (see 
refuge  brochure  map)  from  September 
15  through  February  28. 

11.  You  may  possess  or  use  only 
approved  nontoxic  shot  (see  §32.2(k)) 
while  in  the  field. 

12.  You  may  take  migratory  birds  with 
shotguns  shooting  only  approved 
nontoxic  shot. 


13.  Hunters  must  remove  all  decoys, 
blind  material  (see  §27.93  of  this 
chapter),  and  harvested  waterfowl  from 
the  area  no  later  than  1  p.m.  each  day. 

14.  We  allow  goose,  duck,  merganser, 
and  coot  hunting  from  i  hour  before 
legal  sunrise  until  12  p.m.  (noon).  We 
allow  entry  into  the  refuge  at  4  a.m. 

15.  There  is  no  early  teal  season., 

16.  We  allow  hunting  of  snow  geese 
during  the  Light  Goose  Conservation 
order  seasons  by  Special  Use  Permit.  - 

17.  Waterfowl  hunting  in  Unit  1  will 
be  on  Monday,  Tuesday,  and 
Wednesday.  Waterfowl  hunting  in  Unit 
2  will  be  Friday,  Saturday,  and  Sunday 
(see  refuge  brochure  for  details). 

18.  We  reserve  the  last  weekend  of 
December  for  youth  waterfowl  hunting. 
One  adult  hunter  age  21  or  older,  who 
we  also  allow  to  hunt,  must  accompany 
each  youth  hunter  age  15  and  un'der. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  quail,  and 
raccoon  on  designated  areas  of  the 
refuge  in  accordance  with  State 
regulations  subject  to  the  following 
conditions: 

1.  Conditions  Al  through  AlO  apply. 

2.  We  allow  shotguns  with  only 
approved  nontoxic  shot  (see  §32.2(k)), 
and  .22  and  .17  caliber  rimfire  rifles  for 
taking  small  game. 

3.  We  allow  dogs  for  hunting  squirrel 
and  quail  and  for  the  February  rabbit 
hunt. 

4.  During  the  rabbit  and  quail  hunts, 
any  person  hunting  or  accompanying 
another  person  hunting  must  wear  at 
least  500  square  inches  (3,250  cm^)  of 
unbroken,  fluorescent-orange  material 
visible  above  the  waistline  as  an  outer 
garment. 

5.  Beginning  the  first  day  after  the  last 

limited  draw  deer  hunt  until  March  1, 
we  restrict  all  entry  into  the  lower  twist 
area.  ' 

6.  With  exception  for  raccoon 
hunting,  we  limit  refuge  ingress  and 
egress  to  the  period  of  4  a.m.  to  li  hours 
after  legal  sunset. 

7.  We  prohibit  horses  and  mules. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  and  turkey 
on  designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  Conditions  Al  through  A7,  A9, 
AlO,  B5,  and  B7  apply. 

2.  We  allow  shotguns  shooting  only 
approved  nontoxic  shot  (see  §32.2(k)) 
and  archery  equipment  for  turkey 
hunting. 

3.  You  must  immediately  tag  all  deer 
harvested  prior  to  moving  it  during 
limited  hunts;  we  provide  the  tags. 

4.  During  all  gun  and  muzzieioader 
deer  hunts  all  participants  must  wear  at 
least  500  square  inches  (3,250  cm^)  of 


18425 


Federal  Register/ Vol.  75,  No.  69 /Monday,  April  12,  2010 /Rules  and  Regulations 


unbroken,  fluorescent-orange  material 
visible  above  the  waistline  as  an  outer 
garment  while  hunting  and  en  route  to 
and  from  hunting  areas. 

5.  We  prohibit  organized  drives  for 
deer. 

6.  Hunting  or  shooting  within  or 
adjacent  to  open  fields  or  tree 
plantations  less  than  5  feet  (1.5  m)  in 
height  must  be  from  a  stand  a  minimum 
of  10  feet  (3  m)  above  the  ground. 

7.  We  prohibit  hunting  or  shooting 
into  a  100-foot  (30-m)  zone  along  either 
side  of  pipelines,  power  line  rights-of- 
way,  designated  roads,  trails,  or  around 
parking  lots  (see  refuge  brochure  map). 
We  consider  it  hunting  if  you  occupy  a 
stand  or  blind  or  have  an  arrow  nocked 
in  a  bow. 

8.  We  designate  deer  check  station 
dates,  locations,  and  requirements  in  the 
refuge  brochure. 

9.  We  allow  hunters  to  possess  and 
hunt  from  only  one  stand  or  blind. 
Complex  Headquarters  will  use  a 
specific  method  to  identify  stands  and 
blinds.  We  prohibit  the  use  of  climbing 
spikes  or  hunting  from  a  tree  into  which 
hunters  have  screwed  or  driven  metal 
objects.  Hunters  may  place  a  deer  stand 
or  blind  48  hours  prior  to  a  hunt  and 
must  remove  it  within  48  hours  after 
each  designated  hunt.  Hunters  may 
place  turkey  blinds  the  day  of  the  hunt 
and  remove  them  after  each  day’s  hunt. 

10.  During  designated  muzzleloader 
hunts,  we  allow  archery  equipment  and 
muzzleloaders  loaded  with  a  single  ball. 

11.  The  limited  draw  hunts  require  a 
Limited  Hunt  Permit  assigned  by 
random  computer  drawing.  At  the  end 
of  the  hunt  you  must  return  the  permit 
with  information  concerning  your  hunt. 
If  you  fail  to  return  this  permit,  you  will 
not  be  eligible  for  any  limited  hunts  the 
next  year.  Contact  refuge  headquarters 
for  specific  requirements,  hunts,  and 
application  dates. 

12.  Hunts  and  hunt  dates  are  available 
at  the  refuge  headquarters  in  July,  and 
we  post  them  in  the  refuge  brochure. 

13.  We  prohibit  all  other  public  use 
on  the  refuge  during  all  limited  draw 
hunts. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  We  close  all  refuge  waters  during 
all  limited  draw  hunts. 

2.  We  open  waters  between  the  East 
and  West  levee,  the  Landside  Ditch,  and 
the  portion  of  Panther  Creek  adjacent  to 
the  West  Levee  year-round  except 
during  limited  draw  hunts. 

3.  We  open  all  other  refuge  waters 
March  1  through  November  15. 

4.  We  prohibit  trot  lines,  limb  lines, 

.  jugs,  seines,  and  traps. 


5.  We  allow  hogging  during  the  State 
bullfrog  season. 

6.  With  the  exception  for  hogging 
during  the  State  season,  refuge  ingress 
and  egress  for  fishing  is  limited  to  the 
period  of  4  a.m.  to  li  hours  after  legal 
sunset. 

7.  Conditions  Al  through  A7  and  AlO 
apply. 

*  *  *  *  * 

Yazoo  National  Wildlife  Refuge 

A.  Migratory  Game  Bird  Hunting.  We 
allow  hunting  of  duck,  goose, 
merganser,  coot,  and  dove  on  the  refuge 
in  accordance  with  State  regulations 
subject  to  the  follpwing  conditions: 

1.  Youth  hunters  age  15  and  under 
must  possess  and  carry  a  hunter  safety 
course  card  or  certificate.  Each  youth 
hunter  must  remain  within  sight  and 
normal  voice  contact  of  an  adult  age  21 
or  older.  Each  hunters  age  16  and  older 
must  possess  and  carry  a  valid  signed 
refuge  Public  Use  Permit  certifying  that 
he  or  she  understands  and  will  comply 
with  all  regulations.  One  adult  may 
supervise  no  more  than  one  youth 
hunter. 

2.  Before  hunting  or  fishing,  all 
participants  must  display  their  User 
Information  Card  in  plain  view  on  the 
dashboard  of  their  vehicle  so  that  the 
Permit  Number  is' readable. 

3.  Failure  to  display  the  User 
Information  Card  will  result  in  the  loss 
of.the  participant’s  annual  refuge  Public 
Use  Permit. 

4.  We  prohibit  hunting  or  entry  into 
areas  designated  as  “CLOSED”  (see 
refuge  brochure  map). 

5.  We  prohibit  possession  of  alcoholic 
beverages  (see  §32.2(j)). 

6.  We  prohibit  use  of  plastic  flagging 
tape. 

7.  You  must  park  vehicles  in  such  a 
manner  as  not  to  obstruct  roads,  gates, 
turn  rows,  or  firelanes  (see  §27. 31(h)  of 
this  chapter). 

8.  We  are  open  for  hunting  during  the 
State  season  except  during  the 
muzzleloader  deer  hunt. 

9.  Valid  permit  holders  may  take  the 
following  furbearers  in  season 
incidental  to  other  refuge  hunts  with 
legal  weapons  used  for  that  hunt: 
raccoon,  opossum,  coyote,  beaver, 
bobcat,  and  nutria. 

10.  You  may  possess  only  approved 
nontoxic  shot  (see  §32.2(k))  while  in  the 
field. 

11.  You  may  take  migratory  birds  with 
shotguns  shooting  only  approved 
nontoxic  shot. 

12.  Hunters  must  remove  all  decoys, 
blind  material  (see  §27.93  of  this 
chapter),  and  harvested  waterfowl  from 
the  area  no  later  than  1  p.m.  each  day. 


13  We  allow  goose,  duck,  merganser, 
and  coot  hunting  from  4  hour  before 
legal  sunrise  until  12  p.m.  (noon).  We 
allow  entry  into  the  refuge  at  4  a.m. 

14.  There  is  no  early  teal  season. 

15.  We  allow  hunting  of  snow  geese 
during  the  Light  Goose  Conservation 
Order  seasons  by  Special  Use  Permit. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  quail,  and 
raccoon  on  designated  areas  of  the 
refuge  in  accordance  with  State 
regulations  subject  to  the  following 
conditions: 

1.  We  allow  hunting  during  the  open 
State  season  except  during  limited  draw 
hunts. 

2.  Conditions  Al  through  A9  apply.  ' 

3.  We  allow  shotguns  with  only 
approved  nontoxic  shot  (see  §32.2(k)), 
and  .22  and  .17  caliber  rimfire  rifles  for 
taking  small  game. 

4.  We  allow  dogs  for  hunting  squirrel 
and  quail  and  for  the  February  rabbit 
hunt. 

5.  During  the  rabbit  and  quail  hunts, 
any  person  hunting  or  accompanying 
another  person  hunting  must  wear  at 
least  500  square  inches  (3,250  cm^)  of 
unbroken,  fluorescent-orange  material 
visible  above  the  waistline  as  an  outer 
garment. 

6.  With  exception  for  raccoon 
hunting,  refuge  ingress  and  egress  is 
limited  to  the  period  of  4  a.m.  to  14 
hours  after  legal  sunset. 

7.  We  prohibit  horses  and  mules. 

8.  We  allow  rabbit  hunting  on  the 
Herron  and  Brown  Tracts.  Contact 
refuge  headquarters  for  hunt  dates, 
maps,  and  additional  information. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  and  turkey 
on  designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  Conditions  Al  through  A7,  A9,  B6, 
and  B7  apply. 

2.  We  allow  shotguns  shooting  only 
approved  nontoxic  shot  (see  §32.2(k)) 
and  archery  equipment  for  turkey 
hunting. 

3.  You  must  immediately  tag  all  deer 
harvested  prior  to  moving  it  during 
limited  hunts;  we  provide  the  tags. 

4.  During  all  gun  and  muzzleloader 
deer  hunts  all  participants  must  wear  at 
least  500  square  inches  (3,250  cm^)  of 
unbroken,  fluorescent-orange  material 
visible  above  the  waistline  as  an  outer 
garment  while  hunting  and  en  route  to 
and  from  hunting  areas. 

5.  We  prohibit  organized  drives  for 
deer. 

6.  Hunting  or  shooting  within  nr 
adjacent  to  open  fields  or  tree 
plantations  less  than  5  feet  (1.5  m)  in 
height  must  be  from  a  stand  a  minimum 
of  10  feet  (3  m)  above  the  ground. 


18426 


Federal  Register /Vol.  75,  No.  69 /Monday,  April  12,  2010 /Rules  and  Regulations 


7.  We  prohibit  hunting  or  shooting 
into  a  100-foot  (30-m)  zone  along  either 
side  of  pipelines,  power  line  rights-of- 
way,  designated  roads,  trails,  or  around 
parking  lots  (see  refuge  brochure  map). 
We  consider  it  hunting  if  you  occupy  a 
stand  or  blind  or  have  an  arrow  nocked 
in, a  bow. 

8.  We  designate  deer  check  station 
dates,  locations,  and  requirements  in  the 
refuge  brochure. 

9.  We  allow  hunters  to  possess  and 
hunt  from  only  one  stand  or  blind. 
Complex  Headquarters  will  use  a 
specific  method  to  identify  stands  and 
blinds.  We  prohibit  the  use  of  climbing 
spikes  or  hunting  from  a  tree  into  which 
hunters  have  screwed  or  driven  metal 
objects.  Hunters  may  place  a  deer  stand 
or  blind  48  hours  prior  to  a  hunt  and 
must  remove  it  within  48  hours  after 
each  designated  hunt.  Hunters  may 
place  turkey  blinds  the  day  of  the  hunt 
and  remove  them  after  each  day’s  hunt. 

10.  During  designated  muzzleloader 
hunts,  we  allow  archery  equipment  and 
muzzleloaders  loaded  with  a  single  ball. 

11.  Hunts  and  hunt  dates  are  available 
at  the  refuge  headquarters  in  July,  and 
we  post  them  in  the  refuge  brochure. 

12.  We  prohibit  all  other  public  use 
on  the  refuge  during  all  limited  draw 
hunts. 

13.  We  allow  archery  deer  hunting  on 
the  Herron  and  Brown  Tracts.  Contact 
refuge  headquarters  for  hunt  dates, 
maps,  and  additional  information. 

D.  Sport  Fishing.  [Reserved] 

■  6.  Amend  §32.60  South  Carolina  by 
revising  paragraphs  A. 2.,  A.4.,  A.6., 

A.IO.,  B.,  C.15.,  C.16.,  C.19.,  and  D.  of 
Waccamaw  National  Wildlife  Refuge  to 
read  as  follows: 

§  32.60  South  Carolina. 
***** 

Waccamaw  National  Wildlife  Refuge 

A.  Migratory  Game  Bird  Hunting.  *  *  * 
***** 

2.  An  adult  at  least  age  21  must 
supervise  all  youth  hunters  age  15  and 
under.  Youth  hunters  must  have 
successfully  completed  a  State- 
approved  hunter  education  course. 
***** 

4.  We  allow  scouting  Monday  through 
Friday  during  the  waterfowl  season. 
Anyone  scouting  may  not  use  a  firearm 
and  must  be  off  the  refuge  by  2  p.m. 
***** 

6.  We  prohibit  permanent  blinds  (see 
§27.93  of  this  chapter).  Hunters  must 
remove  portable  blinds  and  decoys  at 
the  end  of  each  day’s  hunt. 
***** 

10.  We  prohibit  hunting  on  any  unit 
for  wildlife  species  not  officially  opened 


to  hunting  or  entering  any  areas  posted 
as  “Closed”  or  “No  Hunting  Zones.” 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  gray  squirrel,  raccoon,  and 
opossum  on  designated  areas  of  the 
refuge  in  accordance  with  State 
regulations  subject  to  the  following 
conditions: 

1.  Conditions  Al,  A2,  A9,  and  AlO 
apply. 

2.  We  allow  hunting  only  on  days 
designated  annually  by  the  refuge 
within  the  State  season.  We  allow 
upland  game  hunting  only  on 
designated  refuge  areas  within  Refuge 
Unit  1. 

3.  We  require  nontojic  shot  in 
shotguns  when  hunting.  We  allow  .22- 
caliber  rimfire  rifles. 

C.  Big  Game  Hunting.  *  *  * 
***** 

15.  We  allow  hunters  to  use  flagging 
to  mark  the  site  of  hunter  entry  from 
roads  or  trails  and  again  at  the  stand 
site.  We  allow  hunters  to  use  clothes 
pins  with  reflective  tape  between,  entry 
and  stand  sites  to  mark  the  route  to  the 
stand.  Hunters  must  label  all  such 
markers  with  their  full  name  and 
remove  them  at  the  end  of  the  hunt. 

16.  We  require  hunters  to  wear  an 
outer  garment  visible  above  the  waist 
that  contains  a  minimum  of  500  square 
inches  (3,250  cm^)  of  solid,  fluorescent- 
orange  material  at  all  times  during  big 
game  hunts  except  for  wild  turkey. 
***** 

19.  We  limit  turkey  hunts  to  annual 
quota  hunts.  We  will  select  hunters  by 
a  random  drawing.  The  selected  hunters 
must  possess  signed  Refuge  Turkey 
Hunt  Permits  at  all  times  during  the 
hunt. 

*  *  *  *  *  - 

D.  Sport  Fishing.  We  allow  fishing  in 
accordance  with  State  regulations. 

■  7.  Amend  §32.61  South  Dakota  by 
adding  Lake  Andes  National  Wildlife 
Refuge  in  alphabetical  order  to  read  as 
follows: 

§  32.61  South  Dakota. 
***** 

Lake  Andes  National  Wildlife  Refuge 

A.  Migratory  Game  Bird  Hunting.  We 
allow  migratory  game  bird  hunting  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations. 

B.  Upland  Game  Hunting.  We  allow 
upland  game  hunting  on  designated 
areas  of  the  refuge  in  accordance  with 
State  regulations. 

C.  Big  Game  Hunting.  We  allow  big 
game  hunting  on  designated  areas  of  the 
refuge  in  accordance  with  State 
regulations. 


D.  Sport  Fishing.  [Reserved] 
***** 

■  8.  Amend  §32.67  Washington  by: 

■  a.  Adding  paragraph  A.  of  Nisqually 
National  Wildlife  Refuge;  and 

■  b.  Adding  Turnbull  National  Wildlife 
Refuge  in  alphabetical  order  to  read  as 
follows: 

§  32.67  Washington. 
***** 

Nisqually  National  Wildlife  Refuge 

A.  Migratory  Game  Bird  Hunting.  We 
allow  hunting  of  goose,  duck,  and  coot 
on  designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  We  allow  hunters  to  possess  and 
carry  no  more  than  25  approved 
nontoxic  shells  while  hunting  in  the 
field  (see  §32.2(k)). 

2.  Hunters  may  access  the  hunt  areas 
by  boat  only.  The  maximum  speed  limit 
is  5  miles  per  hour  for  boats  in  all  refuge 
waters. 

***** 

Turnbull  National  Wildlife  Refuge 

A.  Migratory  Game  Bird  Hunting.  We 
allow  hunting  of  duck,  goose,  and  coot 
within  50  yards  (45  m)  of  hunting  sites 
designated  by  the  refuge  manager  on  the 
north  side  of  Upper  Turnbull  Slough  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  We  only  allow  waterfowl  (duck, 
goose,  coot)  hunting  during  the  State’s 
Youth  Migratory  Bird  Hunt. 

2.  We  prohibit  the  use  of  motorized 
boats. 

3.  We  prohibit  the  construction  or  use 
of  permanent  blinds,  pit  blinds,  stands, 
or  scaffolds  (see  §27.93  of  this  chapter). 

4.  We  only  allow  authorized  vehicles 
on  designated  routes  of  travel  and 
require  hunters  to  park  in  designated 
parking  area  (see  §27. 31(h)  of  this 
chapter).  We  prohibit  ATVs  and  ORVs. 

5.  Hunters  may  possess  and  carry  no 
more  than  25  nontoxic  shotshells  per  ' 
hunter  per  day  while  in  the  field  (see 
§32.2(k)). 

6.  We  prohibit  shooting  or  discharging 
any  firearm  from,  across,  or  along  a 
public  highway,  designated  route  of 
travel,  road,  road  shoulder,  road 
embankment,  or  designated  parking 
area. 

7.  We  allow  hunter  access  from  2 
hours  before  legal  sunrise  until  1  hour 
after  legal  sunset. 

8.  Hunters  must  possess  a 
nontransferable  refuge  special  access 
permit  that  names  hunters,  their  hunt 
partners,  and  accompanying  adult. 

B.  Upland  Game  Hunting.  [Reserved] 

G.  Big  Game  Hunting.  We  allow 

hunting  of  elk  on  designated  areas  of  the 


18427 


Federal  Register/ Vol. 


refuge  in  accordance  with  State 
regulations  subject  to  the  following 
conditions: 

1.  We  conduct  the  refuge  hunt  by 
State  permit  only.  We  require  hunters  to 
possess  and  carry  current  Washington 
State  elk  licenses,  valid  for  the  refuge 
hunt  unit,  and  a  refuge  special  access 
permit. 

2.  We  allow  only  authorized  vehicles 
on  designated  routes  of  travel  and 
require  hunters  to  park  in  designated 
parking  areas  (see  §27.I?l{h)  of  this 
chapter).  We  prohibit  ATVs  and  ORVs. 

3.  We  allow  hunter  access  from  2 
hours  before  legal  sunrise  until  5  hours 
after  legal  sunset.  Hunters  needing 
additional  time  for  retrieval  must  notify 
refuge  staff  or  a  State  fish  and  wildlife 
officer. 

4.  We  prohibit  possession  of  a  bow 
with  the  arrow  nocked  within  any  safety 
zone  or  Closed  Area. 

5.  Safety  zones  of  500'feet  (150  m)  are 
in  effect  around  existing  structures.  We 
prohibit  shooting  from  or  into  any  safety 
zone  or  Closed  Area. 

6.  One  person  may  assist  hunters  only 
during  elk  retrieval.  We  require  this 
person  to  remain  with  the  hunter  at  all 
times  during  retrieval.  We  require  all 
hunters/helpers  to  possess  a  • 
nontransferable  refuge  special  access 
permit. 

7.  Refuge  staff  or  a  State  Fish  and 
Wildlife  Officer  must  accompany 
hunters  during  retrieval  of  a  wounded 
elk  that  moves  outside  the  hunt  unit  in 
Closed  Areas. 

8.  Hunters  must  use  nontoxic 
ammunition  or  remove  or  bury  the 
visceral  remains  of  harvested  animals. 

D.  Sport  Fishing.  [Reserved] 
***** 

Dated:  April  1,  2010. 

Thomas  L.  Strickland, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  2010-8307  Filed  4-9-10;  8:45  am) 

BILLING  CODE  4310-S5-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  040205043-4043-01] 

RIN  0648-XU96 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Fishery  of  the  South  Atlantic; 
Closure 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


75,  No.  69/Monday,  April  12,  2010/Rules  a'hd- Regulations 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule*,  closure. 

SUMMARY:  NMFS  closes  the  commercial 
fishery  for  golden  tilefish  in  the 
exclusive  economic  zone  (EEZ)  of  the 
South  Atlantic.  This  closure  is 
necessary  to  protect  the  golden  tilefish 
resource. 

DATES:  This  rule  is  effective  12:01  a.m., 
local  time,  April  12,  2010,  through 
December  31,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Bruger,  telephone  727-824- 
5305,  fax  727-824-5308,  e-mail 
Catherine.Bruger@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

snapper-grouper  fishery  of  the  South 
Atlantic  is  managed  under  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
Region  (FMP).  The  FMP  was  prepared 
by  the  South  Atlantic  Fishery 
Management  Council  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622. 

The  commercial  quota  for  golden 
tilefish  in  the  South  Atlantic  is  295,000 
lb  (133,810  kg)  for  the  current  fishing 
year,  January  1  through  December  31, 
2010,  as  specified  in  50  CFR 
622.42(e)(2). 

Under  50  CFR  622.43(a),  NMFS  is 
required  to  close  the  commercial  fishery 
for  golden  tilefish  when  its  quota  has 
been  reached,  or  is  projected  to  be 
reached,  by  filing  a  notification  to  that 
effect  with  the  Office  of  the  Federal 
Register.  NMFS  has  determined  that  the 
commercial  quota  ^or  South  Atlantic 
golden  tilefish  will  be  reached  by  April 
12,  2010.  Accordingly,  the  commercial 
fishery  for  South  Atlantic  golden  tilefish 
is  closed  effective  12:01  a.m.,  local  time, 
April  12,  2010,  through  December  31, 
2010. 

.  The  operator  of  a  vessel  with  a  valid 
commercial  vessel  permit  for  South 
Atlantic  snapper-grouper  having  golden 
tilefish  onboard  must  have  landed  and 
bartered,  traded,  or  sold  such  golden 
tilefish  prior  to  12:01  a.m.,  local  time, 
April  12,  2010.  During  the  closure,  the 
bag  limit  and  possession  limits  specified 
in  50  CFR  622.39(d)(l)(ii)  and  (d)(2), 
respectively,  apply  to  all  harvest  or 
possession  of  golden  tilefish  in  or  from 
the  South  Atlantic  EEZ,  and  the  sale  or 
purchase  of  golden  tilefish  taken  from 
the  EEZ  is  prohibited.  The  prohibition 
on  sale  or  purchase  does  not  apply  to 
sale  or  purchase  of  golden  tilefish  that 
were  harvested,  landed  ashore,  and  sold 
prior  to  12:01  a.m.,  local  time,  April  12, 
2010,  and  were  held  in  cold  storage  by 


a  dealer  or  processor.  For  a  person  on 
board  a  vessel  for  which  a  Federal 
commercial  or  charter  vessel/headboat 
permit  for  the  South  Atlantic  snapper- 
grouper  fishery  has  been  issued,  the  sale 
and  purchase  provisions  of  the 
commercial  closure  for  golden  tilefish 
would  apply  regardless  of  whether  the 
fish  are  harvested  in  state  or  Federal 
waters,  as  specified  in  50  CFR 
622.43(a)(5)(ii). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
(AA),  finds  that  the  need  to  immediately 
implement  this  action  to  close  the 
fishery  constitutes  good  cause  to  waive 
the  requirements  to  provide  prior  notice 
and  opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  in  5 
U.S.C.  553(b)(B),  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Such  procedures 
would  be  unnecessary  because  the  rule 
itself  has  been  subject  to  notice  and 
comment,  and  all  that  remains  is  to 
notify  the  public  of  the  closure.  , 

Allowing  prior  notice  and 
opportunity  for  public  comment  is 
contrary  to  the  public  interest  because 
of  the  need  to  immediately  implement 
this  action  to  protect  the  fishery  since 
the  capacity  of  the  fishing  fleet  allows 
for  rapid  harvest  of  the  quota.  Prior 
notice  and  opportunity  for  public 
comment  would  require  time  and  would 
potentially  result  in  a  harvest  well  in 
excess  of  the  established  quota. 

For  the  aforementioned  reasons,  the 
AA  also  finds  good  cause  to  waive  the 
30-day  delay  in  the  effectiveness  of  this 
action  under  5  U.S.C.  553(d)(3). 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  7,  2010. 

Emily  H.  Menashes, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  2010-8296  Filed  4-7-10;  4:15  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  956 

[Doc.  No.  AMS-FV-1 0-0020;  FV1 0-956-1 
PR] 

Sweet  Onions  Grown  in  the  Walla 
Walla  Valley  of  Southeast  Washington 
and  Northeast  Oregon;  Changes  to 
Reporting  and  Assessment  Due  Dates 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  invites  comments 
on  proposed  changes  to  the  reporting 
and  assessment  date  requirements 
prescribed  under  the  marketing  order 
regulating  the  handling  of  sweet  onions 
grown  in  the  Walla  Walla  Valley  of 
southeast  Washington  and  northeast 
Oregon.  The  marketing  order  is 
administered  locally  by  the  Walla  Walla 
Sweet  Onion  Marketing  Committee 
(hereinafter  referred  to  as  the 
“Committee”).  This  rule  would  revise 
the  submission  due  date  for  certain 
handler  reports  and  assessment 
payments  from  September  1  to 
September  30.  The  proposed  changes 
would  allow  handlers  additional  time  to 
compile  requisite  information  and 
submit  it  to  the  Committee.  It  is 
expected  that  this  action  would  improve 
handler  compliance  with  the 
administrative  requirements  of  the 
marketing  order. 

DATES:  Comments  must  be  received  by 
May  12,  2010.  ~ 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  Fax:  (202)  720-8938;  or 
Internet:  http:/ /w'H'w. regulations. gov.  All 
comments  should  reference  the 
document  number  and  the  date  and 


page  numberof  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours,  or  can  be  viewed  at:  http:// 
WH’w.reguIations.gov.  All  comments 
Submitted  in  response  to  this  rule  will 
be  included  in  the  record  and  will  be 
made  available  to  the  public.  Please  be 
advised  that  the  identity  of  the 
individuals  or  entities  submitting  the 
comments  will  be  made  public  on  the 
Internet  at  the  address  provided  above. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Broadbent,  Marketing  Specialist 
or  Gary  Olson,  Regional  Manager, 
Northwest  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA;  Telephone:  (503)  326- 
2724,  Fax:  (503)  326-7440,  or  E-mail: 
Barry.Broadbent@ams.usda.gov  or 
GaryD.Olson@ams.usda.gov.  Small 
businesses  may  request  information  on 
complying  with  this  regulation  by 
contacting  Antoinette  Carter,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237; 
Telephone:  (202)  720-2491,  Fax:  (202) 
720-8938,  or  E-mail: 
Antoinette.Carter@ams.usda.gov. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  and  Order  No.  956,  both  as 
amended  (7  CFR  part  956),  regulating 
the  handling  of  sweet  onions  in  the 
Walla  Walla  Valley  of  southeast 
Washington  and  northeast  Oregon, 
hereinafter  referred  to  as  the  “order.” 

The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  “Act.” 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 


and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA’s  ruling  on 
the  petition,  provided  an  actioii  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  proposal  invites  comments  on 
revisions  to  the  due  dates  currently 
prescribed  in  the  order’s  administrative 
rules  for  certain  reports  and  assessment 
payments.  This  rule  would  change  the 
submission  due  date  for  handler 
shipment  statements  and  assessment 
payments  for  Walla  Walla  sweet  onions 
shipped  prior  to  September  1 
(hereinafter  referred  to  as  “regular 
season”)  from  September  1  to  September 
30.  The  proposed  due  date  change 
would  allow  handlers  needed  time  to 
compile  information,  file  reports,  and 
pay  assessments.  It  is  expected  that  this 
action  would  improve  handler 
compliance  with  the  order’s  reporting 
and  assessment  requirements.  The 
proposed  rule  was  unanimously 
recommended  by  the  Committee  at  its 
February  2,  2010,  meeting. 

Currently,  §  956.80  of  the  order 
provides  that*  upon  request  of  the 
Committee,  with  the  approval  of  the 
Secretary,  each  handler  shall  furnish  to 
the  Committee,  in  such  manner  and  at 
such  time  as  it  may  prescribe,  such 
reports  and  other  information  as  may  be 
necessary  for  the  Committee  to  perform 
its  duties.  In  addition,  §  956.42(a) 
provides  that  each  person  who  first 
handles  Walla  Walla  sweet  onions  shall 
pay  assessments  to  the  Committee  upon 
demand. 

Section  956.180(b)  of  the  order’s 
administrative  rules  currently  prescribes 
that  each  handler  shall  furnish  to  the 
Committee  a  Handler’s  Statement  of 
Walla  Walla  Sweet  Onion  Shipments. 
For  Walla  Walla  sweet  onions  handled 
prior  to  September  1,  such  report  shall 
be  furnished  to  the  Committee  by 
September  1.  In  addition,  §  956.142 
currently  provides  that,  for  Walla  Walla 
Sweet  Onions  handled  prior  to 
September  1 ,  annual  assessments  are 
due  September  1. 

At  its  meeting  on  February  2,  2010, 
the  Committee  recommended  that  the 
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order’s  reporting  and  assessment  due 
dates  for  regular  season  shipments  be 
changed  to  allow  handlers  additional 
time  to  fulfill  these  requirements.  At  the 
time  the  order  was  promulgated  in  1995, 
the  Walla  Walla  sweet  onion  shipping 
season  typically  concluded  at  the  end  of 
July  or  early  in  August.  As  such,  the 
Committee  established  a  September  1 
deadline  for  submitting  reports  and 
paying  assessments,  which  gave 
handlers  most  of  the  month  of  August 
to  accumulate  information  and  prepare 
their  reports  and  assessment  payments. 

Recently,  however,  handlers  fiave 
indicated  to  the  Committee  that 
advancements  in  Walla  Walla  sweet 
onion  production  and  storage 
techniques  have  extended  the  regular 
season  for  the  shipment  of  such  onions 
until  the  end  of  August.  As  a  result,  it 
has  become  more  difficult  for  handlers 
to  gather  the  information  required  in 
time  to  meet  the  September  1  deadline 
for  reporting  shipments  and  paying 
assessments.  Changing  the  due  date  for 
submission  of  the  handler’s  shipment 
statement  and  assessment  payment  for 
regular  season  shipments  from 
September  1  to  September  30  would 
allow  handlers  the  needed  time  to 
complete  the  requirements  and  submit 
them  to  the  Committee. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601-612),  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf. 

There  are  approximately  28  handlers 
of  Walla  Walla  sweet  onions  who  are 
subject  to  regulation  under  the 
marketing  order  and  approximately  37 
Walla  Walla  sweet  onion  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (SBA)  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $7,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$750,000. 

Based  on  information  from  the 
Committee  for  the  2009  shipping 


season,  handlers  shipped  621,218  50- 
pound  equivalents  of  Walla  Walla  sweet 
onions.  At  an  average  price  of  $11.50 
per  50-pound  equivalent,  total  handler 
revenue  was  approximately  $7,144,000 
and  average  revenue  per  handler  was 
approximately  $255,100.  Also  based  on 
information  from  the  Committee, 
producers  harvested  an  average  of  24 
acres  of  Walla  Walla  sweet  onions,  with 
an  average  production  of  699  50-pound 
equivalents  per  acre.  With  an  average  , 
farm  gate  value  of  $8.75  per  50-pound 
equivalent,  Walla  Walla  sweet  onion 
producers  averaged  approximately 
$146,800  in  gross  receipts  for  the  year. 
Based  on  this  information,  the  majority 
of  handlers  and  producers  of  Walla 
Walla  sweet  onions  may  be  classified  as 
small  entities  under  SBA’s  standards. 

This  proposal  would  revise  the  due 
dates  currently  contained  in  §§  956.180 
and  956.142  of  the  order  for  the 
submission  of  regular  season  handler 
reports  and  assessment  payments  for 
Walla  Walla  sweet  onions  handled  from 
June  1  through  August  31.  The  deadline 
for  submitting  reports  and  assessment 
payments  for  such  onion  shipments 
would  be  revised  from  September  1  to 
September  30.  The  proposed  change 
would  not  affect  reporting  and 
assessment  payment  due  dates  for  late 
season  Walla  Walla  sweet  onions 
shipped  during  the  September  1  through 
May  31  period,  which  would  remain  30 
days  after  the  end  of  the  month  in 
which  the  onions  were  handled.  The 
proposed  due  date  change  would  allow 
handlers  needed  time  to  compile 
information,  file  reports  and  pay 
assessments.  Authority  for  this  action  is 
provided  in  §§  956.42(f)  and  956.80. 

The  order  provides  that  each  handler 
who  ships  Walla  Walla  sweet  onions 
shall  furnish  to  the  Committee  a 
Handler’s  Statement  of  Walla  Walla 
Sweet  Onion  Shipments  and  shall  pay  a 
pro  rata  assessment.  Currently,  handlers 
who  handle  Walla  Walla  sweet  onions 
prior  to  September  1  are  required  to 
submit  the  shipment  statement  by 
September  1.  Late  season  shipments  of 
Walla  Walla  sweet  onions  handled  after 
September  1  are  required  to  be  reported 
within  30  days  after  the  last  day  of  the 
month  in  which  the  sweet  onions  were 
shipped.  Handler  assessments  are  due 
the  same  date  that  the  shipment 
statements  are  due.  Interest  charges  of 
IV2  percent  of  the  unpaid  balance  are 
imposed  on  any  assessments  which  are 
not  paid  within  30  days  of  their  due 
date. 

At  its  February  2,  2010,  meeting,  the 
Committee  discussed  whether  the 
current  due  dates  for  certain  reports  and 
assessment  payments  needed  to  be 
changed  to  allow  more  time  for  handlers 


to  comply  with  the  marketing  order’s 
requirements.  Handlers  stated  at  the 
meeting  that  advancements  in  both  the 
production  and  storage  of  Walla  Walla 
sweet  onions  had  extended  the 
marketability  of  their  product  well  into 
August,  whereas,  traditionally,  their 
primary  marketing  season  ended  around 
the  end  of  July.  As  such,  the  handlers 
explained  that  there  is  now  less  time 
between  the  end  of  their  shipping 
period  and  the  reporting  deadline  to 
compile  information,  complete  reports 
and  pay  their  assessments.  The 
Committee  staff  indicated  that 
compliance  with  the  order’s  reporting 
and  assessment  requirements  would 
likely  improve  if  handlers  were  given 
additional  time  to  fulfill  them. 

The  Committee  discussed  alternatives 
to  this  change,  including  extending  the 
due  dates  even  further;  requiring 
submission  of  reports  and  assessments 
monthly  instead  of  at  the  end  of  the 
regular  season;  changing  the  due  dates, 
but  adding  a  late  penalty;  and  not 
making  any  changes.  However,  the 
Committee  believes  that  the  proposed 
changes  adequately  address  the 
concerns  of  the  handlers  while 
maintaining  sufficient  consequences  for 
noncompliance  and  reasonable 
timelines  for  the  administration  of  the 
order. 

This  rule  is  not  expected  to  have  any 
economic  impact  on  handlers  or 
producers  of  any  size.  The  benefits  of 
this  rule  are  not  expected  to  be 
disproportionately  greater  or  less  for 
small  handlers  or  producers  than  for 
larger  entities. 

Information  collected  under  this  order 
is  currently  approved  under  OMB  No. 
0581-0178.  This  proposed  rule  would 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  Walla  Walla  sweet  onion 
handlers.  As  stated  above,  information 
collected  would  not  change  with  this 
rule;  only  the  date  on  which  the 
collection  is  required  to  be  submitted 
would  be  revised.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

AMS  is  committed  to  complying  with 
the  E-Government  Act,  to  promote  the 
use  of  the  Internet  and  other 
information  technologies  to  provide 
increased  opportunities  for  citizen 
access  to  Government  information  and 
services,  and  for  other  purposes. 

USDA  has  not  identirieci  any  relevant 
Federal  rules  that  duplicate,  overlap  01 
conflict  with  this  proposed  rule. 

In  addition,  the  Committee’s  meeting 
was  widely  publicized  throughout  the 
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Walla  Walla  sweet  onion  industry  and' 
all  interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the 
February  2,  2010,  meeting  was  a  public 
meeting  and  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
this  issue.  Finally,  interested  persons 
are  invited  to  submit  comments  on  this 
proposed  rule,  including  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Antoinette 
Carter  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Thirty  days  is  deemed 
appropriate  because  tbis  rule,  if 
adopted,  should  be  in  place  as  soon  as 
possible  to  inform  handlers  of  the  new 
reporting  and  assessment  payment 
deadlines  for  the  upcoming  shipping 
season,  which  begins  in  June  2010.  All 
written  comments  timely  received  will 
be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  956 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  956  is  proposed  to 
be  amended  as  follows: 

PART  956— SWEET  ONIONS  GROWN 
IN  THE  WALLA  WALLA  VALLEY  OF 
SOUTHEAST  WASHINGTON  AND 
NORTHEAST  OREGON 

1.  The  authority  citation  for  7  CFR 
part  956  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Revise  §  956.142  to  read  as  follows: 

§  956.1 42  Interest  charges. 

For  Walla  Walla  Sweet  Onions 
handled  prior  to  September  1,  the 
Committee  shall  impose  an  interest 
charge  on  any  handler  who  fails  to  pay 
his  or  her  annual  assessments  within 
thirty  (30)  days  of  the  due  date  of 
September  30.  For  Walla  Walla  Sweet 
Onions  handled  during  the  period 
September  1  through  May  31,  the 
Committee  shall  impose  an  interest 
charge  on  any  handler  who  fails  to  pay 
his  or  her  assessments  within  thirty  (30) 
days  of  the  last  day  of  the  month  in 
which  such  shipments  are  made.  The 
interest  charge  shall  be  IV2  percent  of 


the  unpaid  assessment  balance.  In  the 
event  the  handler  fails  to  pay  the 
delinquent  assessment  amount  within 
60  days  following  the  due  date,  the  IV2 
percent  interest  charge  shall  be  applied 
monthly  thereafter  to  the  unpaid 
balance,  including  any  accumulated 
interest.  Any  amount  paid  by  a  handler 
as  an  assessment,  including  any  charges 
imposed  pursuant  to  this  paragraph, 
shall  be  credited  when  the  payment  is 
received  in  the  Committee  office. 

3.  Revise  the  introductory  text  of 
§  956.180(b)  to  read  as  follows: 

§956.180  Reports. 

***** 

(b)  Each  handler  shall  furnish  to  the 
Committee  a  Handler’s  Statement  of 
Walla  Walla  Sweet  Onion  Shipments 
containing  the  information  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of 
this  section,  except  that  gift  box  and 
roadside  stand  sales  shall  be  exempt 
from  paragraph  (a)(2)  of  this  section: 
Provided,  That  for  Walla  Walla  Sweet 
Onions  handled  prior  to  September  1, 
such  report  shall  be  furnished  to  the 
Committee  by  September  30,  and  that 
for  Walla  Walla  Sweet  Onions  handled 
during  the  period  September  1  through 
May  31,  such  report  shall  be  furnished 
to  the  Committee  no  later  than  thirty 
(30)  days  after  the  end  of  the  month  in 
which  such  onions  were  handled: 
***** 

Dated:  April  7,  2010. 

Rayne  Pegg, 

Administrator,  Agricultural  Marketing 
Service. 

IFR  Doc.  2010-8267  Filed  4-0-10;  8:45  am] 

BILLING  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1245 

[Doc.  No.  AMS-FV-07-0091;  FV-07-706- 
PR-2A] 

RiN  0581-AC78 

Estabiishment  of  a  U.S.  Honey 
Producer  Research,  Promotion,  and 
Consumer  Information  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule  and  Referendum 
Order. 

SUMMARY:  This  proposed  rule  would 
establish  a  new  U.S.  honey  producer 
funded  research  and  promotion  program 
under  the  Commodity  Promotion, 
Research,  and  Information  Act  of  1996 
(1996  Act).  The  proposed  U.S.  Honey 


Producer  Research,  Promotion  and  ' 
Consumer  Information  Order  (Proposed 
U.S.  Producer  Order)  was  submitted  to 
the  Department  of  Agriculture 
(Department)  by  the  American  Honey 
Producers  Association  (AHPA).  The 
Department  is  conducting  an  initial 
referendum  to  ascertain  whether  the 
persons  to  be  covered  by  and  assessed 
under  the  Proposed  U.S.  Producer  Order 
favor  the  Order  prior  to  it  going  into 
effect.  The  Proposed  U.S.  Producer 
Order  would  provide  that  producers  pay 
an  assessment  to  the  U.S.  Honey 
Producer  Board  (Proposed  Board)  at  the 
rate  of  $0.02  cents  per  pound  of  U.S. 
honey  produced  and  shall  only  be 
imposed  on  U.S.  producers.  A  producer 
who  produces  less  than  100,000  pounds 
of  U.S.  honey  per  year  would  be  eligible 
for  a  certificate  of  exemption.  The 
Proposed  U.S.  Producer  Order  would  be 
implemented  if  it  is  approved  by  a 
majori  .  f  the  producers  voting  in  the 
referendum,  which  also  represent  a 
majority  of  the  volume  of  U.S.  honey 
produced  during  the  representative 
period  by  those  voting  in  the 
referendum.  A  separate  final  rule  on 
referendum  procedures  is  being 
published  in  this  issue  of  the  Federal 
Register. 

DATES:  The  voting  period  is  May  17, 

2010  through  June  4,  2010..  To  be 
eligible  to  vote,  producers  must  have 
produced  100,000  or  more  pounds  of 
honey  from  January  1,  2008  through 
December  31,  2008.  Ballots  will  be 
mailed  to  all  known  honey  producers  on 
or  before  May  17,  2010.  Ballots  must  be 
received  by  the  referendum  agent  no 
later  than  the  close  of  business  by  4:30 
p.m.  (Eastern  Time)  on  June  4,  2010. 
ADDRESSES:  Copies  of  the  Proposed  U.S. 
Producer  Order  may  be  obtained  from: 
Referendum  Agent,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  Stop  0244, 
Room  0632-S,  Washington,  DC  20250- 
0244;  telephone:  (202)  720-9915  or 
(888)  720-9917  (toll  free);  or  facsimile: 
(202)  205-2800;  or  can  be  viewed  at 
http://www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Coy,  Marketing  Specialist, 
Research  and  Promotion  Branch,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
Stojj  0244,  Room  0634-S,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-0244;  telephone  (202)  720- 
9915  or  (888)  720-9917  (toll  free).  Fax: 
(202)  205-2800  or  e-mail 
kimberly.coy@ams.usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  the 
’  Commodity  Promotion,  Research,  and 
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Information  Act  of  1996  (1996  Act)  (7 
U.S.C.  7411-7425). 

As  part  of  tliis  rulemalcing,  a  proposed 
rule  was  published  in  the  Federal 
Register  on  July  14,  2009  [74  FR  34182], 
with  a  60-day  comment  period  which 
closed  on  September  4,  2009.  Fourteen 
comments  were  received. 

In  a  separate  rulemaking,  a  proposed 
rule  with  the  Honey  Packers  and 
Importers  Research,  Promotion, 
Consumer  Education  and  Industry 
Information  Order  (Packers  and 
Importers  Order)  was  published  in  the 
Federal  Register  on  June  4,  2007  [72  FR 
30924],  with  a  60-day  comment  period 
which  ended  on  August  3,  2007.  That 
rule  also  proposed  termination  of  the 
Original  Honey  Research,  Promotion, 
and  Consumer  Information  Order 
(Original  Order)  and  regulations  in  7 
CFR  Part  1240.  A  second  proposed  rule 
and  referendum  order  was  published  in 
the  Federal  Register  on  March  3,  2008 
[73  FR  11474].  A  final  rule  including  the 
referendum  procedures  was  published 
in  the  Federal  Register  the  same  day  [73 
FR  11470].  The  final  rule  establishing 
the  Packers  and  Importers  Order  was 
published  in  the  Federal  Register  on 
May  21,  2008  [73  FR  29390].  A  final  rule 
terminating  the  Original  Order  was 
published  in  the  Federal  Register  on 
April  17,  2009  [74  FR  17767]. 

This  proposed  rule  for  the  Processed 
U.S.  Producer  Order  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  retroactive  effect. 

Section  524  of  the  1996  Act  provides 
that  the  Act  shall  not  affect  or  preempt 
any  other  Federal  or  State  law 
authorizing  promotion  or  research 
relating  to  an  agricultural  commodity. 

Under  section  519  of  the  1996  Act,  a 
person  subject  to  an  order  may  file  a 
petition  with  the  Department  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order,  is  not 
established  in  accordance  with  the  law, 
and  requesting  a  modification  of  the 
order  or  an  exemption  from  the  order. 
Any  such  petition  must  be  filed  witbin 
two  years  after  the  effective  date  of  an 
order,  provision  or  obligation  subject  to 
challenge.  The  petitioner  would  have 
the  opportunity  for  a  hearing  on  the 
petition.  Thereafter,  the  Department 
would  issue  a  ruling  on  the  petition. 

The  1996  Act  provides  that  the  district 
court  of  the  United  States  for  any 
district  in  which  the  petitioner  resides 
or  conducts  business  shall  be  the 


jurisdiction  to  review  a  final  ruling  on 
the  petition,  if  the  petitioner  files  a 
complaint  for  that  purpose  not  later 
than  20  days  after  the  date  of  entry  of 
the  Department’s  final  ruling. 

In  deciding  whether  a  proposal  for  an 
order  is  consistent  with  and  will 
effectuate  the  purpose  of  the  1996  Act, 
the  Secretary  may  consider  the 
existence  of  other  federal  research  and 
promotion  programs  issued  under  other 
laws.  For  example,  in  proposing  the 
Packers  and  Importers  Order,  under  the 
authority  of  the  1996  Act,  the 
Department  also  proposed  that  the 
Original  Order  issued  under  the  Honey 
Research,  Promotion,  and  Consumer 
Information  Act  (7  U.S.C.  4601-4613)  be 
terminated,  after  taking  into  account  the 
duplicative  nature  of  the  two  programs. 
As  previously  noted,  the  Original  Order 
was  terminated  on  April  17,  2009  [74  FR 
17767].  However,  the  Proposed  U.S. 
Producer  Order  and  the  previously 
promulgated  Packers  and  Importers 
Order  are  authorized  under  the  same 
statute,  the  1996  Act. 

Nonetheless,  a  more  detailed 
comparison  of  the  provisions  of  both  , 
programs  appears  later  in  this 
document.  The  following  is  an  overview 
of  the  two  programs. 

The  Packers  and  Importers  Order  and 
the  Proposed  U.S.  Producer  Order 
represent  different  interests  within  the 
honey  industry.  The  Proposed  U.S. 
Producer  Order  represents  the  interests 
of  U.S.  producers  while  the  Packers  and 
Importers  Order  represents  the  interests 
of  honey  packers  and  importers.  In 
addition,  assessment  requirements  on 
both  programs  are  on  different  parts  of 
the  industry. 

The  Proposed  U.S.  Producer  Order 
provides  for  assessments  to  be  paid  by 
U.S.  honey  producers  that  produce  in 
excess  of  100,000  pounds  of  U.S.  honey 
per  year  at  the  rate  of  $0.02  cents  per 
pound  of  U.S.  honey  produced.  The 
number  of  entities  to  be  assessed  under 
the  Proposed  U.S.  Producer  Order 
would  be  around  317.  Tbe  first  handler 
would  be  responsible  for  collecting  and 
remitting  assessments.  The  reporting 
burden  for  the  Proposed  U.S.  Producer 
Order  is  on  the  first  handler. 

The  Packers  and  Importers  Order  de 
minimis  amount  is  250,000  pounds  and 
the  number  of  entities  assessed  is  75. 
Under  the  Packers  and  Importers  Order, 
first  handlers  must  pay  an  assessment 
rate  of  $0.01  per  pound  on  domestically 
produced  honey  or  honey  products  that 
the  handler  handles  and,  each  importer 
must  pay  an  assessment  of  $0.01  per 
pound  on  honey  or  honey  products  the 
importer  imports  into  the  United  States. 
The  reporting  burden  for  the  Packers 


and  Importers  Order  is  on  both  the  first 
handler  and  the  importer. 

At  the  initial  rate  of  $0.02  per  pound, 
revenue  for  the  Proposed  U.S.  Producer 
Order  would  be  approximately  $1.9 
million.  At  tbe  initial  rate  of  $0.01  per 
pound  for  the  Packers  and  Importers 
Order,  revenue  will  be  approximately  $3 
million.  Tbe  aggregate  collection  of 
assessments  for  tbe  honey  industry 
would  he  approximately  $4.9  million. 

The  goals  of  the  Proposed  U.S. 
Producer  Order  are  to:  (1)  Develop  and 
finance  an  effective  and  coordinated 
research,  promotion,  industry 
information,  and  consumer  education 
program  for  U.S.  honey;  (2)  support  and 
strengthen  the  position  of  the  U.S. 
honey  industry  to  ultimately  increase 
consumption  of  U.S.  honey:  and  (3) 
develop,  maintain,  and  expand  existing 
markets  and  enhance  the  image  of  U.S. 
honey. 

Background 

This  rule  proposes  the 
implementation  of  a  U.S.  Producer 
Order.  The  American  Honey  Producers 
Association  (AHPA),  which  represents 
more  than  550  U.S.  honey  producers, 
submitted  a  proposal  to  the  Department 
for  a  national  research,  promotion,  and 
consumer  information  order  for  U.S. 
honey  on  May  24,  2007. 

The  Proposed  U.S.  Producer  Order  is 
authorized  under  the  1996  Act.  The 
1996  Act  authorizes  the  Department, 
under  a  generic  authority,  to  establish 
agricultural  commodity  research  and 
promotion  orders,  which  may  include  a 
combination  of  promotion,  research, 
industry  information,  and  consumer 
information  activities  funded  by 
mandatory  assessments.  These  programs 
are  designed  to  maintain  and  expand 
markets  and  uses  for  agricultural 
commodities.  The  Proposed  U.S. 
Producer  Order  would  provide  for  the 
continued  development  and  financing 
of  a  coordinated  program  of  research, 
promotion,  and  information.  The 
Proposed  U.S.  Producer  Order  will 
authorize  these  activities  for  U.S.  honey 
only. 

According  to  the  AHPA,  the  U.S. 
honey  industry  is  facing  serious  threats 
due  to  Colony  Collapse  Disorder  (CCD) 
and  other  factors.  The  survival  of  U.S. 
commercial  beekeepers  is  dependent 
upon  creating  a  strong  market  demand 
for  domestic,  U.S.-produced  honey.  The 
AHPA  believes  that  the  establishment 
and  implementation  of  an  all  U.S. 

Honey  Producer  Board  will  permit  U.S. 
beekeepers  to  specifically  address  the 
*  various  factors  that  affect  the  U.S.  honey 
industry.  Funding  of  an  all  U.S.  Honey 
Producer  Board,  will  permit  the 
development  of  programs  related  to 
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issues  such  as  the  drastic  decline  in  ' 
numbers  of  the  honeybee  due  to  (1) 
natural  pests  and  diseases  that  kill  or 
weaken  the  honeybee;  (2)  record 
droughts  in  the  mid-west  that  have 
destroyed  the  plants  and  flowers 
honeybees  use  to  gather  pollen,  and  (3) 
the  overall  dramatic  decrease  in  demand 
for  U.S.  honey. 

U.S.  honey  producers  have  attempted 
to  halt  the  long  term  decline  in  the 
numbers  of  honeybees  (over  30  percent 
in  the  past  twenty-years),  due  to  the 
above  mentioned  issues,  costing  them 
millions  of  dollars  for  treatment,  colony 
development,  maintenance,  • 
replacement,  and  in  lost  honey 
production  and  pollination  services. 

The  funds  generated  by  a  U.S.  Honey 
Producer  Program  would  be  spent  on 
conducting  research  activities  designed 
to  address  these  critical  issues,  as  well 
as  promotional  activities  to  expand  the 
demand  for  U.S.  Honey. 

The  honeybee  is  a  fundamental 
component  of  U.S.  agriculture 
supplying  pollination  to  90  different 
food,  fiber,  and  seed  crops  at  an 
estimated  value  of  approximately  $15  to 
$20  billion  a  year.  The  value  of 
pollination  service  is  vastly  greater  than 
the  total  value  of  honey  and  wax 
produced  by  honey  bees.  Honey  bees 
pollinate  approximately  one-third  of  the 
human  diet  each  year  in  the  United 
States,  and  more  than  140  billion  honey 
bees  (representing  2  million  colonies) 
are  transported  by  beekeepers  across  the 
U.S.  to  pollinate  crops.  California  grows 
100%  of  the  U.S.  almond  crop  and 
supplies  80%  of  the  world  almonds. 
Each  year,  nearly  one  million  honey  bee 
hives  are  needed  to  pollinate  the 
California  Central  Valley’s  600,000  acres 
of  almond  groves.  By  the  year  2012,  it 
is  estimated  that  this  number  may 
increase  to  two  million  hives  if  the 
expected  increase  in  almond  production 
grows  to  800,000  acres.  Blueberries  and 
avocados  also  receive  more  than  90 
percent  of  their  pollination  from  honey 
bees. 

Without  an  active,  vibrant  domestic 
honey  industry,  many  other  agricultural 
commodities  may  suffer  due  to  the  loss 
of  essential  pollination  services  that  the 
U.S.  honey  industry  provides.  Due  to 
many  recent  problems  facing  the  U.S. 
honey  industry,  U.S.  farmers  were 
forced  to  import  honey  bees  from  other 
countries  (New  Zealand  and  Australia) 
for  pollination  services  in  2006.  This 
marked  the  first  time  since  1922  that 
honey  bees  were  imported  into  the  U.S. 
for  pollination  services,  underscoring 
the  fragile  state  of  the  U.S.  honey 
industry  and  highlighting  the  need  for  a 
research  and  promotion  program 
focused  solely  on  the  domestic  honey 


industry.  Although  the  United  States 
can  import  honey,  it  may  be  difficult  to 
import  bees  on  the  massive  scale 
required  by  U.S.  farm  producers  for  the 
critical  pollination  of  U.S.  crops. 

U.S.  commercial  beekeepers  depend 
on  th6  production  of  honey  as  well  as 
pollination  services  in  order  to  maintain 
a  viable  business.  In  order  to  remain  in 
operation,  U.S.  beekeepers  require  a 
vibrant  U.S.  marketplace.  The  AHPA 
stated  in  its  proposal  that  the  creation 
of  a  U.S.  honey  producer  program 
would  help  ensure  the  survival  of  the 
U.S.  honey  industry  and  strengthen 
other  agricultural  industries. 

The  AHPA  believes  that  both  the 
Proposed  Board  and  the  Packers  and 
Importers  Board,  will  more  effectively 
operate  programs  specifically  focused 
on  each  assessment  payers’  interests. 

The  two  boards  would  pursue  their  own 
distinct  focus  and  agendas.  Within  this 
proposal  is  a  discussion  of  some  of  the 
differences  between  the  Proposed  U.S. 
Producer  Order  and  the  Packers  and 
Importers  Order. 

The  1996  Act  provides  for  a  number 
of  optional  provisions  that  allow  the 
tailoring  of  orders  to  the  needs  of 
different  commodity  groups.  Section 
516  of  the  1996  Act  contains  permissive 
terms  that  may  be  included  "in  the 
orders.  For  example,  §  516  authorizes  an 
order  to  provide  for  exemption  ofide 
minimis  quantities  of  an  agricultural 
commodity;  different  payment  and 
reporting  schedules;  coverage  of 
research,  promotion,  and  information 
activities  to  expand,  improve,  or  make 
more  efficient  the  marketing  or  use  of  an 
agricultural  commodity  covered  by  the 
order  in  both  domestic  and  foreign 
markets;  provision  for  reserve  funds; 
and  provision  for  credits  for  generic  and 
branded  activities. 

Section  518  of  the  1996  Act  provides 
for  referenda  to  ascertain  approval  of  an 
order,  to  be  conducted  either  prior  to  its 
going  into  effect  or  within  3  years  after 
assessments  first  begin  to  be  collected 
under  an  order.  An  order  also  may 
provide  for  its  approval  in  a  referendum 
based  upon  different  voting  patterns.  In 
accordance  with  §  518(e)  of  the  1996 
Act,  the  results  of  the  referendum  must 
be  determined  in  one  of  three  ways:  (1) 
By  a  majority  of  those  persons  voting; 

(2)  by  persons  voting  for  approval  who 
represent  a  majority  of  the  volume  of  the 
agricultural  commodity;  or  (3)  by  a 
majority  of  those  persons  voting  for 
approval  who  also  represent  a  majority 
of  the  volume  of  the  agricultural 
commodity. 

Foe  the  Proposed  U.S.  Producer 
Order,  the  Department  is  conducting  a 
referendum,  preceding  the  Proposed 
U.S.  Producer  Order’s  effective  date,  to 


ascertain  whether  the  persons  to  be 
covered  and  assessed  favor  the  Proposed 
U.S.  Producer  Order  going  into  effect. 
Implementation  of  the  Proposed  U.S. 
Producer  Order  would  require  the 
approval  of  a  majority  of  the  producers 
voting  in  the  referendum,  which  also 
represent  a  majority  of  the  volume  of 
U.S.  honey  produced  during  the 
representative  period  by  those  voting  in 
the  referendum.  Specific  procedures  to 
be  followed  in  such  referendum  will  be 
published  in  a  separate  Federal  Register 
publication. 

In  addition,  section  518  of  the  1996 
Act  requires  the  Department  to  conduct 
subsequent  referenda:  (1)  Not  later  than 
seven  years  after  assessments  first  begin 
under  the  Proposed  U.S.  Producer 
Order;  or  (2)  at  the  request  of  the 
Proposed  Board  established  under  the 
Proposed  U.S.  Producer  Order;  or  (3)  at 
the  request  of  ten  percent  or  more  of  the 
number  of  persons  eligible  to  vote.  In 
addition  to  these  criteria,  the  1996  Act 
provides  that  the  Department  may 
conduct  a  referendum  at  any  time  to 
determine  whether  persons  eligible  to 
vote  favor  the  continuation,  suspension, 
or  termination  of  an  order  or  a  provision 
of  an  order.  Expenses  incurred  by  the 
Department  in  implementing  and 
administering  the  Proposed  U.S. 
Producer  Order,  including  referenda 
costs,  would  be  paid  from  assessments. 

Order  Assessments 

The  funds  generated  through  the 
mandatory  assessments  on  domestically 
produced  U.S.  honey  would  be  used  to 
pay  for  promotion,  research,  and 
consumer  and  industry  information  as 
well  as  the  administration, 
maintenance,  and  functioning  of  the 
Proposed  Board  and  shall  be  solely  used 
to  support  U.S.  honey. 

Under  the  Proposed  U.S.  Producer 
Order,  “first  handler”  would  be  defined 
4o  mean  the  person  who  first  handles 
U.S.  honey,  including  a  producer  who 
handles  U.S.  honey  of  the  producer’s 
own  production.  The  term  is  further 
defined  as  follows: 

(a)  When  a  producer  delivers  U.S. 
honey  from  the  producer’s  own 
production  to  a  packer  or  processor  for 
processing  in  preparation  for  marketing 
and  consumption,  the  packer  or 
processor  is  the  first  handler,  regardless 
of  whether  such  honey  is  handled  for 
the  packer’s  or  processor’s  own  account 
or  for  the  account  of  the  producer  or  the 
account  of  other  persons. 

(b)  When  a  producer  delivers  U.S. 
honey  to  a  handler  who  takes  title  to 
such  honey,  and  places  it  in  storage, 
such  handler  is  the  first  handler. 

(c)  When  a  producer  delivers  U.S. 
honey  to  a  commercial  storage  facility 
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for  the  purpose  of  holding  such  honey 
under  the  producer’s  own  account  for 
later  sale,  the  first  handler  of  such 
honey  would  be  identified  on  the  basis 
of  later  handling  of  such  honey.  '' 

(d)  When  a  producer  delivers  U.S. 
honey  to  a  processor  who  processes  and 
packages  a  portion  of  such  honey  for  the 
processor’s  own  account  and  sells  the 
balance,  with  or  without  further 
processing,  to  another  processor  or 
commercial  user,  the  first  processor  is 
the  first  handler  for  all  the  honey. 

(e)  When  a  producer  supplies  U.S. 
honey  to  a  cooperative  marketing 
organization  that  sells  or  markets  such 
honey,  with  or  without  further 
processing  and  packaging,  the 
cooperative  marketing  organization 
becomes  the  first  handler  upon  physical 
delivery  to  such  cooperative. 

(f)  U.S.  honey  used  from  the 
producer’s  own  production  for  the 
purpose  of  feeding  the  producer’s  own 
bees  is  not  considered  as  handled. 

Honey  in  any  form  sold  and  shipped  to 
any  persons  for  the  purpose  of  feeding 
bees  is  handled  and  is  subject  to 
assessment.  The  buyer  of  such  honey  for 
feeding  bees  is  the  first  handler. 

(g)  When  a  producer  packages  and 
sells  U.S.  honey  of  the  producer’s  own 
production  at  a  roadside  stand  or  other 
facility  to  consumers  or  sells  to 
wholesale  or  retail  outlets  or  other 
buyers,  the  producer  is  both  a  producer 
and  a  first  handler. 

(h)  When  a  producer  uses  U.S.  honey 
from  the  producer’s  own  production  in 
the  manufacture  of  formulated  products 
for  the  producer’s  own  account  and  for 
the  account  of  others,  the  producer  is 
both  a  producer  and  a  first  handler. 

In  addition,  “handle”  means  to 
process,  package,  sell,  transport, 
purchase,  or  in  any  other  way  place  U.S. 
honey,  or  cause  it  to  be  placed,  in 
commerce.  This  term  shall  include 
selling  unprocessed  U.S.  honey  that  will 
be  consumed  with  or  without  further 
processing  or  packaging.  This  term  shall 
not  include  the  transportation  of 
unprocessed  U.S.  honey  by  a  producer 
to  a  first  handler  or  the  transportation  of 
processed  or  unprocessed  U.S.  honey  by 
a  commercial  carrier  for  the  account  of 
the  first  handler  or  producer.  This  term 
shall  not  include  the  purchase  of  U.S. 
honey  by  a  consumer  or  other  end-user 
of  the  U.S.  honey. 

The  Proposed  U.S.  Produeer  Order 
would  provide  that  producers  pay  an 
assessment  to  the  Proposed  Board  at  the 
rate  of  $0.02  cents  per  pound  of  U.S. 
honey  produced  and  shall  only  be 
imposed  on  U.S.  producers.  The 
Proposed  U.S.  Producer  Order 
establishes  that  each  first  handler, 
responsible  for  collecting  and  remitting 


assessments,  shall  pay  the  Proposed 
Board  the  amount  due  on  a  date  as 
established  by  the  Proposed  Board.  The 
Proposed  Board  may  provide  for 
different  payment,  schedules  so  as  to 
recognize  differences  in  marketing  or 
purchasing  practices  and  procedures. 

Except  as  otherwise  provided  for,  the 
first  handler  shall  collect  the  assessment 
from  the  producer  or  deduct  such 
assessment  from  the  proceeds  paid  to 
the  producer  on  whose  U.S.  honey  the 
assessment  is  made,  and  remit  the 
assessments  to  the  Proposed  Board.  The 
first  handler  shall  furnish  the  producer 
with  evidence  of  such  payment.  Any 
such  collection  or  deduction  of 
assessment  shall  be  made  no  later  than 
the  time  when  the  assessment  becomes 
payable  to  the  Proposed  Board.  The  first 
handler  shall  maintain  separate  records 
for  each  U.S.  producer’s  honey  handled, 
including  U.S.  honey  produced  by  said 
first  handler.  Should  a  first  handler  fail 
to  collect  an  assessment  from  a 
producer,  the  producer  shall  be 
responsible  for  the  payment  of  the 
assessment  to  the  Proposed  Board. 

Under  the  Proposed  U.S.  Producer 
Order,  first  handlers  shall  remit  to  the 
Proposed  Board  the  assessment  on  all 
U.S.  honey  for  which  they  act  as  first 
handler,  in  addition  to  the  assessment 
owed  on  U.S.  honey  they  produce.  The 
first  handler  shall  collect  and  pay 
assessments  to  the  Proposed  Board 
unless  such  first  handler  has  received 
documentation  acceptable  to  the 
Proposed  Board  that  the  assessment  has 
been  previously  paid.  Assessments  shall 
be  paid  to  the  Proposed  Board  at  such 
time  and  in  such  manner  as  the 
Proposed  Board,  with  the  Secretary’s 
approval,  directs  pursuant  to  this  part. 
The  Proposed  Board  may  authorize 
other  organizations  to  collect 
assessments  on  its  behalf  with  the 
approval  of  the  Secretary. 

The  assessment  levied  on  U.S.  honey 
producers  would  be  used  to  pay  for 
promotion,  research,  and  consumer 
education  and  industry  information 
developed  and  designed  to  benefit 
hoiiey  produced  in  the  U.S.,  as  well  as 
the  administration,  maintenance,  and 
functioning  of  the  Board.  Expenses 
incurred  by  the  Department  in 
implementing  and  administering  the 
Proposed  U.S.  Producer  Order, 
including  referenda  costs,  also  would  be 
paid  from  assessments. 

Persons  failing  to  remit  total 
assessments  due  in  a  timely  manner 
may  also  be  subject  to  actions  under 
Federal  debt  collection  procedures  as 
set  forth  in  7  CFR  3.1  through  3.36  for 
all  research  and  promotion  programs 
administered  by  the  Department  [60  FR 
12533,  March  7,  1995].  Persons  also 


would  have  to  pay  interest  and  late 
payment  charges  on  late  assessments  as 
prescribed  in  the  Proposed  U.S. 

Producer  Order. 

Under  the  Proposed  U.S.  Producer 
Order,  a  producer  who  produces  less 
than  100,000  pounds  of  U.S.  honey  per 
year  would  be  eligible  for  a  certificate  of 
exemption. 

In  addition,  a  producer  who  operates 
under  em  approved  National  Organic 
Program  (NOP)  system  plan,  produces 
only  products  eligible  to  be  labeled  as 
100  percent  organic  under  the  NOP,  and 
is  not  a  split  operation,  is  exempt  ft-om 
paying  assessments  under  the  Proposed 
U.S.  Producer  Order. 

The  Proposed  U.S.  Producer  Order 
allows  the  Proposed  Board  to 
recommend  to  the  Secretary  an  increase 
to  the  assessment,  as  it  deems 
appropriate,  by  an  affirmative  vote  of 
five  Board  members.  The  Proposed 
Board  may  not  recommend  an  increase 
in  the  assessment  of  more  than  $0.05 
per  pound  ofU.S.  honey  and  an 
assessment  may  not  increase  by  more 
than  $0,005  in  any  single  fiscal  year. 

Any  change  in  the  assessment  rate  shall 
be  subject  to  rulemaking  and  announced 
by  the  Proposed  Board  at  least  30  days 
prior  to  becoming  effective. 

Although  the  1996  Act  allows  for 
credits  of  assessments  for  generic  and 
branded  activities,  the  AHPA,  who 
proposed  the  U.S.  Producer  Order,  did 
not  elect  to  include  this  provision. 

The  Proposed  U.S.  Producer  Order 
establishes  that  producers  will  be 
responsible  for  paying  assessments.  The 
Order  further  states  that  the  first  handler 
will  be  the  responsible  entity  for 
collecting  the  assessments  and  filing 
specific  reports  and  maintaining  records 
regarding  the  amount  of  U.S.  honey 
placed  in  commerce. 

Each  first  handler  would  be  required 
to  maintain  any  books  and  records 
necessary  to  carry  out  the  provisions  of 
the  Proposed  U.S.  Producer  Order  for 
two  years  beyond  the  fiscal  period  to 
which  they  apply.  This  would  include 
the  books  and  records  necessary  to 
verify  any  required  reports.  These  books 
and  records  would  be  made  available  to 
the  Board’s  or  Department’s  employees 
or  agents  during  normal  business  hours 
for  inspection  if  necessary. 

The  Proposed  U.S.  Producer  Order 
provides  that  all  officers,  employees, 
and  agents  of  the  Department  and  of  the 
respective  Board  members  are  required 
to  keep  confidential  all  information 
obtained  from  persons  subject  to  the 
Order.  This  information  would  be 
disclosed  only  if  the  Department 
considers  the  information  relevant,  and 
the  information  is  revealed  in  a  judicial 
proceeding  or  administrative  hearing 
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brought  at  the  direction  or  on  the 
request  of  the  Department  or  to  which 
the  Department  or  any  officer  of  the 
Department  is  a  party. 

However,  the  issuance  of  general 
statements  based  on  reports  or  on 
information  relating  to  a  number  of 
persons  subject  to  the  Proposed  U.S. 
Producer  Order  would  be  permitted,  if 
the  statements  do  not  identify  the 
information  furnished  by  any  person. 
Finally,  the  publication,  by  direction  of 
the  Department,  of  the  name  of  any 
person  violating  the  Proposed  U.S. 
Producer  Order  and  a  statement  of  the 
particular  provisions  of  the  Proposed 
U.S.  Producer  Order  violated  by  the 
person  would  be  allowed. 

It  is  anticipated  that,  based  on  current 
estimates  of  the  number  of  commercial 
beekeepers  in  the  U.S  that  would  be 
covered  under  this  proposal,  the 
Proposed  Board  would  collect 
approximately  $1.9  million  dollars  per 
year  and  that  program  administrative 
expenses  could  be  kept  at  a  minimum 
so  that  approximately  $1.6  million 
would  be  available  to  develop  and 
implement  research  and  promotion 
programs  designed  specifically  to 
benefit  honey  produced  in  the  United 
States. 

It  is  also  anticipated  that  since  only 
317  producers  would  be  covered  under 
the  Proposed  U.S.  Producer  Order, 
program  administrative  expenditures 
would  be  kept  to  a  minimum. 

Establishment  of  the  U.S.  Honey 
Producer  Board 

Section  515  of  the  1996  Act  provides 
for  the  establishment  of  a  board 
consisting  of  producers,  first  handlers, 
and  others  in  the  marketing  chain,  as 
appropriate.  The  Department  would 
appoint  members  to  the  Proposed  Board 
from  nominees  subnjitted  in  accordance 
*  with  a  Proposed  U.S.  Producer  Order. 
The  Proposed  U.S.  Producer  Order 
would  provide  for  the  establishment  of 
a  U.S.  Honey  Producer  Board  to 
administer  the  Proposed  U.S.  Producer 
Order  under  AMS  oversight.  The  AHPA 
has  proposed  that  the  Proposed  Board 
be  composed  of  no  more  than  seven 
honey  producers  and  seven  alternates. 

Each  term  of  office  on  the  Proposed 
Board  would  begin  on  April  1  and  end 
on  March  31,  with  the  exception  of  the 
initial  Board’s  term  of  office.  The 
Proposed  Board  would  nominate  the 
seven  producer  members  and  their 
alternate  representatives  appointed  hy 
the  Secretary  from  seven  regions  of  the 
United  States,  to  carry  out  a  program  of 
promotion,  research,  and  information 
regarding  U.S.  honey.  The  United  States 
would  be  defined  to  include  collectively 
the  50  States,  the  District  of  Columbia, 


the  Commonwealth  of  Puerto  Rico  and 
the  territories  and  possessions  of  the 
United  States.  Honey  is  produced  in 
almost  all  of  the  50  States.  The  top  six 
producing  States  in  2007  included 
North  Dakota,  California,  Florida,  South 
Dakota,  Montana,  and  Minnesota. 

One  producer  member  and  one 
alternate  would  be  appointed  to  serve 
on  the  Proposed  Board  from  each  of  the 
following  regions: 

(1)  Region  1;  Washington,  Oregon, 
Idaho,  California,  Nevada,  Utah,  Alaska, 
and  Hawaii. 

(2)  Region  2:  Montana,  Wyoming, 
Nebraska,  Kansas,  Colorado,  Arizona, 
and  New  Mexico. 

(3)  Region  3:  North  Dakota  and  South 
Dakota. 

(4)  Region  4:  Minnesota,  Iowa, 
Wisconsin,  and  Michigan. 

(5)  Region  5:  Texas,  Oklahoma, 
Missouri,  Arkansas,  Tennessee, 
Louisiana,  Mississippi,  and  Alabama. 

(6)  Region  6:  Florida,  Georgia,  and  all 
other  U.S.  territories  and  possessions. 

(7)  Region  7;  Illinois,  Indiana,  Ohio, 
Kentucky,  Virginia,  North  Carolina, 
South  Carolina,  West  Virginia, 

Maryland,  District  of  Columbia, 
Delaware,  New  Jersey,  New  York, 
Pennsylvania,  Connecticut,  Rhode 
Island,  Massachusetts,  New  Hampshire, 
Vermont,  and  Maine. 

In  the  Proposed  U.S.  Producer  Order, 
U.S.  honey  producers  within  each  of  the 
seven  regions  would  receive  from  the 
Proposed  Board,  an  established  list  of 
producers  eligible  to  serve  on  the 
Proposed  Board  and  would  notify  all 
producers  within  the  regions  that  they 
may  nominate  persons  to  serve  as 
members  and  alternates  on  the  Proposed 
Board. 

The  Proposed  U.S.  Producer  Order 
indicates  that  the  Proposed  Board  may 
recommend  to  the  Department  that  a 
member  be  removed  from  office  if  the 
member  copsistently  refuses  to  perform 
his  or  her  duties  or  engages  in  dishonest 
acts  or  willful  misconduct.  The 
Department  may  remove  the  member  if 
the  Department  finds  that  the  Proposed 
Board’s  recommendation  demonstrates 
cause. 

The  1996  Act  provides  that  to  ensure 
fair  and  equitable  representation,  the 
composition  of  a  board  shall  reflect  the 
geographic  distribution  of  the 
production  of  the  agriculture 
commodity  in  the  United  States. 

Under  the  Proposed  U.S.  Producer 
Order  at  least  once  every  five  years,  but 
not  more  frequently  than  once  in  each 
three  year  period,  the  Proposed  Board 
would  review  the  geographical 
distribution  in  the  United  States  of  the 
quantities  of  production  of  U.S.  honey 


covered  by  the  Proposed  U.S.  Producer 
Order. 

The  review,  based  on  a  five  year 
average  annual  review  of  assessments 
and/of  Department  statistics,  would 
enable  the  Proposed  Board  to  evaluate 
whether  the  Proposed  Board 
membership  is  reflective  of  the  regional 
representation  of  U.S.  honey  produced. 

Under  the  Proposed  U.S.  Producer 
Order,  Board  members  could  serve 
terms  of  three  years  and  are  eligible  to 
serve  a  maximum  of  two  consecutive 
terms.  When  the  Proposed  Board  is  first 
established,  three  producers  would  be 
assigned  initial  terms  of  four  years;  two 
producers  would  be  assigned  initial 
terms  of  three  years;  and  two  producers 
would  be  assigned  initial  terms  of  two 
years.  Thereafter,  each  of  these  positions 
will  carry  a  full  three-year  term. 
Members  serving  initial  terms  of  two  or 
four  years  would  be  eligible  to  serve  a 
second  term  of  three  years.  Each  Board 
member  and  alternate  member  would 
continue  to  serve  until  the  member’s  or 
alternate’s  successor  meets  all 
qualifications  and  is  appointed  by  the 
Secretary. 

In  the  event  that  any  member  or 
alternate  of  the  Proposed  Board  ceases 
to  be  a  member  of  the  category  of 
members  from  which  the  member  was 
appointed  to  the  Proposed  Board,  such 
position  shall  become  vacant.  Provided, 
that  if,  as  a  result  of  the  Proposed  Board 
reallocation  a  producer  member  or 
alternate  is  no  longer  from  the  region 
from  which  such  person  was  appointed, 
the  affected  member  or  alternate  may 
serve  out  the  term  for  which  such 
person  was  appointed. 

Under  the  Proposed  U.S.  Producer 
Order,  a  quorum  is  met  if  there  are  a 
majority  of  members  present  including 
alternates  acting  in  place  of  members. 

Comparison  of  the  Proposed  U.S. 
Producer  Order  and  the  Packers  and 
Importers  Order 

A  major  difference  between  the 
Packers  and  Importers  Order  and  the 
Proposed  U.S.  Producer  Order  is  that 
the  Proposed  U.S.  Producer  Order 
provides  for  assessments  to  be  paid  by 
the  producers  of  U.S.  honey  rather  than 
first  handlers  and  importers  of  honey 
and  honey  products. 

Other  differences  between  the 
Proposed  U.S.  Producer  Order  and  the 
Packers  andffmporters  Order  are  the 
entities  assessed,  the  de  minimis 
amount,  and  the  assessment  rate. 

The  Proposed  U.S.  Producer  Order 
provides  for  assessments  to  be  paid  by 
U.S.  honey  producers  that  produce  in 
excess  of  100,000  pounds  of  U.S.  honey 
per  year.  The  number  of  entities 
assessed  under  the  Proposed  U.S. 
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Producer  Orde”  would  be  around  317.  In 
addition,  the  Proposed  U.S.  Producer 
Order  would  provide  that  producers  pay 
an  assessment  to  the  Proposed  Board  at 
the  rate  of  $0.02  cents  per  pound  of  U.S. 
honey  produced  and  shall  only  be 
imposed  on  U.S.  producers.  The  first 
handler  will  be  responsible  for 
collecting  and  remitting  assessments. 

The  reporting  burden  under  the 
Proposed  U.S.  Producer  Order  would  be 
on  the  first  handler. 

The  Packers  and  Importers  Order  de 
minimis  amount  is  250,000  pounds  and 
the  number  of  entities  assessed  is  75. 
Under  the  Packers  and  Importers  Order, 
first  handlers  must  pay  an  assessment 
rate  of  $0.01  per  pound  on  domestically 
produced  honey  or  honey  products  that 
the  handler  handles  and,  each  importer 
must  pay  an  assessment  of  $0.01  per 
pound  on  honey  or  honey  products  the 
importer  imports  into  the  United  States. 
The  reporting  burden  for  the  Packers 
and  Importers  Order  is  on  both  the  first 
handler  and  the  importer. 

At  the  initial  rate  of  $0.02  per  pound, 
revenue  for  the  Proposed  U.S.  Producer 
Order  would  be  approximately  $1.9 
million.  At  the  initial  rate  of  $0.01  per 
pound  for  the  Packers  and  Importers 
Order,  revenue  will  be  approximately  $3 
million. 

In  addition  to  differences  in  the 
entities  assessed,  the  de  minimis 
amount,  and  the  assessment  rate,  there 
are  other  comparative  differences 
between  the  Proposed  U.S.  Producer 
Order  and  the  Packers  and  Importers 
Order  including  reporting  costs,  the 
makeup  of  the  Boards,  and  the 
nomination  process. 

The  Proposed  Board  would  consist  of 
seven  producers  and  each  member 
would  have  an  alternate.  The  Secretary 
would  appoint  members  to  the  Proposed 
Board  fi’om  nominees  submitted  in 
accordance  with  the  Proposed  U.S. 
Producer  Order.  Each  term  of  office  will 
begin  on  April  1  and  end  on  March  31. 

In  the  Proposed  U.S.  Producer  Order, 
U.S.  honey  producers  within  each  of  the 
seven  regions  would  receive  from  the 
Proposed  Board,  an  established  list  of 
producers  eligible  to  serve  on  the 
Proposed  Board  and  would  notify  all 
producers  within  the  regions  that  they 
may  nominate  persons  to  serve  as 
members  and  alternates  on  the  Proposed 
Board. 

The  Packers  and  Importers  Board 
consists  of  10  members;  three  first 
handler  representatives,  two  importer 
representatives,  one  importer-handler 
representative,  three  producer 
representatives,  and  one  marketing 
cooperative  representative.  A  term  of 
office  begins  on  January  1. 


Under  the  Packers  and  Importers 
Order,  first  handlers,  producers,  and  a 
national  honey  marketing  cooperative 
representative  represent  those  entities  in 
the  United  States.  Board  members  from 
each  of  these  groups  are  nominated  by 
national  organizations  representing  each 
of  them  respectively.  Importers  and  the 
importer-handler  on  the  Packers  and 
Importers  Board  are  nominated  by 
national  organizations  representing 
importers. 

The  estimated  total  cost  of  providing 
information  to  the  Proposed  Board  by 
all  respondents  would  be  $47,751.  This 
total  has  been  estimated  by  multiplying 
1,447  total  hours  required  for  reporting 
and  recordkeeping  by  $33,  the  average 
mean  hourly  earnings  of  various 
occupations  involved  in  keeping  this 
information.  In  contrast,  under  the 
Packers  and  Importers  Order  an 
estimated  350  total  hours  are  required 
for  reporting  and  recordkeeping  at  a 
total  cost  of  $11,550. 

Other  Order  Provisions 

The  1996  Act  requires  that  for  fiscal 
years  beginning  3  years  after  the  date  of 
the  Board’s  establishment,  the  Board 
shall  not  expend  for  administration, 
maintenance,  and  functioning  of  the 
Board  in  a  single  fiscal  year  an  amount 
that  exceeds  15  percent  of  the 
assessments  and  other  income  received 
by  the  Board  for  that  fiscal  year.  There 
is  no  specific  requirement  for  research 
funds  under  the  Proposed  U.S.  Producer 
Order. 

The  Proposed  U.S.  Producer  Order 
provides  for  a  continuance  referendum 
every  seven  years. 

This  Proposed  U.S.  Producer  Order 
includes  definitions,  provisions 
concerning  establishment  of  the  Board, 
expenses  and  assessments,  plans  and 
projects,  reports,  books  and  records,  and 
other  miscellaneous  provisions. 

The  Department  modified  the  AHPA’s 
proposal  to  make  it  consistent  with  the 
1996  Act  and  to  provide  clarity, 
consistency,  and  correctness  with 
respect  to  word  usage  and  terminology. 
The  Department  also  changed  the 
proposal  to  make  it  consistent  with 
other  similar  national  research  and 
promotion  programs.  Some  of  the 
changes  made  by  the  Department  to  the 
AHPA’s  proposal  were:  (1)  To  remove 
the  terms  “handler”  and  “producer- 
packer”  and  adopt  “first  handler”  as  the 
term  to  be  used  throughout  the 
Proposed  U.S.  Producer  Order;  (2)  to 
describe  in  more  detail  the  section 
describing  reports,  books,  and  records 
that  need  to  be  provided  by  the  Board 
on  its  financial  position;(3)  to  delete  any 
references  to  quality  standards  and 
prices  as  these  provisions  are  not 


authorized  under  the  1996  Act;  (4)  to 
remove  the  refund  of  assessment 
language;  (5)  to  add  language  which 
states  that  any  change  in  the  assessment 
rate  shall  be  subject  to  rulemaking;  (6) 
to  delete  from  section  1245. 37{q)  what 
was  duplicated  in  section  1245.51;  and 
(7)  to  modify  section  numbers  as 
appropriate  to  match  the  above 
necessary  changes  made  to  the  proposal. 

Regulatory  Flexibility  Act  Analysis 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601- 
612),  AMS  is  required  to  examine  the 
impact  of  the  proposed  rule  on  small 
entities.  The  purpose  of  the  RFA  is  to 
fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  so 
that  small  businesses  would  not  be 
disproportionately  burdened. 

The  1996  Act  authorizes  generic 
promotion,  research,  and  information 
programs  for  agricultural  commodities. 
Development  of  such  programs  under 
this  authority  is  in  the  national  public 
interest  and  vital  to  the  welfare  of  the 
agricultural  economy  of  the  United 
States  and  to  maintain  and  expand 
existing  markets  and  develop  new 
markets  and  uses  for  agricultural 
commodities  through  industry-funded, 
government-supervised,  generic 
commodity  promotion  programs. 

The  Packers  and  Importers  Order  and 
the  Proposed  U.S.  Producer  Order 
represent  different  interests  within  the 
honey  industry.  The  Proposed  U.S. 
Producer  Order  represents  the  interest 
of  U.S.  producers  while  the  Packers  and 
Importers  Order  represents  the  interests 
of  honey  packers  and  importers.  In 
addition,  assessment  requirements  on 
both  programs  would  be  required  of 
different  segments  of  the  industry. 

The  Proposed  U.S.  Producer  Order 
provides  for  assessments  to  be  paid  by 
U.S.  honey  producers  that  produce  in 
excess  of  100,000  pounds  of  U.S.  honey 
per  year  at  the  rate  of  $0.02  cents  per 
pound  of  U.S.  honey  produced.  The 
number  of  entities  assessed  under  the 
Proposed  U.S.  Producer  Order  would  be 
around  317.  An  estimated  1,683 
producers  would  be  exempt  under  the 
100,000  pound  exemption,  while  an 
estimated  5  producers  would  be  exempt 
as  organic  producers.  The  first  handler 
will  be  responsible  for  collecting  and 
remitting  assessments. 

The  Packers  and  Importers  Order  de 
minimis  amount  is  250,000  pounds  and 
the  number  of  entities  assessed  is  75. 
Under  the  Packers  and  Importers  Order, 
first  handlers  must  pay  an  assessment 
rate  of  $0.01  per  pound  on  domestically 
produced  honey  or  honey  products  that 
the  handler  handles  and,  each  importer 
must  pay  an  assessment  of  $0.01  per 
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pound  on  honey  or  honey  products  the 
importer  imports  into  the  United  States. 
The  reporting  burden  for  the  Packers 
and  Importers  Order  is  on  both  the  first 
handler  and  the  importer. 

At  the  initial  rate  of  $0.02  per  pound, 
revenue  for  the  Proposed  U.S.  Producer 
Order  would  be  approximately  $1.9 
million.  At  the  initial  rate  of  $0.01  per 
pound  for  the  Packers  and  Importers 
Order,  revenue  will  be  approximately 
$3  million.  The  aggregate  collection  of 
assessments  for  the  honey  industry  will 
be  approximately  $4.9  million. 

Section  518  of  the  1996  Act  provides 
for  referenda  to  ascertain  approval  of  an 
order  to  be  conducted  either  prior  to  its 
going  into  effect  or  within  3  years  after 
assessments  first  begin  under  the  order. 
An  initial  referendiun  would  be 
conducted  prior  to  putting  this 
Proposed  U.S.  Producer  Order  in  effect. 
The  Proposed  U.S.  Producer  Order  also 
provides  for  approval  in  a  referendum  to 
be  based  upon:  (1)  Approval  by  a 
majority  of  those  persons  voting;  and 
(2)  persons  voting  for  approval  that 
represent  a  majority  of  the  volume  of 
U.S.  honey  of  those  voting  in  the 
referendum.  Every  seven  years,  the 
Department  shall  conduct  a  referendum 
to  determine  whether  producers  of  U.S. 
honey  favor  the  continuation, 
suspension,  or'termination  of  the  Order. 
In  addition,  the  Department  could 
conduct  a  referendum  at  any  time;  at  the 
request  of  10  percent  and  more  of  the 
producers  required  to  pay  assessments; 
or  at  the  request  of  the  Board. 

The  Proposed  U.S.  Producer  Order 
provides  for  first  handlers  to  file  reports 
to  the  Proposed  Board.  While  the 
Proposed  U.S.  Producer  Order  would 
impose  certain  reporting  and 
recordkeeping  requirements  on  first 
handlers,  the  information  required 
under  the  Proposed  U.S.  Producer  Order 
could  be  compiled  from  records 
currently  maintained  and  would  involve 
existing  clerical  or  accounting  skills. 

The  forms  require  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the 
Proposed  U.S.  Producer  Program,  and 
their  use  is  necessary  to  fulfill  the  intent 
of  the  1996  Act.  An  estimated  63  first 
handler  respondents  and  317  producer 
respondents  would  provide  information 
to  the  Proposed  Board.  The  estimated 
total  cost  of  providing  information  to 
the  Proposed  Board  by  all  respondents 
would  be  $47,751.  This  total  has  been 
estimated  by  multiplying  1,447  total 
hours  required  for  reporting  and 
recordkeeping  by  $33,  the  average  mean 
hourly  earnings  of  various  occupations 
involved  in  keeping  this  information. 
Data  for  computation  of  this  hourly  rate 


was  obtained  from  the  U.S.  Department 
of  Labor  Statistics. 

The  Small  Business  Administration 
[13  CFR  121.201]  defines  small 
agricultural  producers  as  those  having 
annual  receipts  of  $750,000  or  less 
annually  and  small  agricultural  service 
firms  as  those  having  annual  receipts  of 
$7.0  million  or  less.  Using  these  criteria, 
-under  the  Proposed  U.S.  Producer 
Order,  most  producers  and  handlers 
would  be  considered  small  businesses. 

National  Agricultural  Statistic  Service 
(NASS)  data  reports  that  U.S. 
production  of  honey,  from  producers 
with  five  or  more  colonies,  totaled  less 
than  155  million  pounds  in  2006,  a 
decrease  of  almost  16  percent  from 

2004.  The  top  six  producing  States  in 
2006  included  North  Dakota,  California, 
Florida,  South  Dakota,  Montana,  and 
Minnesota.  NASS  reported  the  value  of 
honey  sold  firom  these  six  states  in  2006 
was  $84,583,000  and  the  volume 
produced  was  90,433,000  pounds.  By 
comparison,  as  recently  as  2000,  U.S. 
commercial  beekeepers  produced  over 
220  million  pounds  of  honey.  In  2006, 
honey  prices  increased  during  2006  to 
104.2  cents,  up  14  percent  from  91.8 
cents  in  2005,  due  to  congressional 
action. 

Based  on  the  assessment  reports  in 
connection  with  the  Original  Order  and 
recorded  by  Customs,  seventeen 
countries  produced  over  93  percent  of 
the  honey  imported  into  the  U.S.  In 

2005,  five  of  these  countries  produced 
almost  79  percent  of  the  total  honey 
imported  into  the  United  States.  These 
countries  and  their  share  of  the  imports 
are:  China  (27%),  Argentina  (21%), 
Vietnam  (13%),  Canada  (10%),  and 
India  (8%).  Imports  accounted  for  69 
percent  of  U.S.  consumption  in  2006,  an 
increase  of  18  percent,  up  firom  51 
percent  since  2002. 

The  Proposed  Board  may  develop 
guidelines  for  compliance  with  the 
Proposed  U.S.  Producer  Order.  The 
Proposed  Board  may  recommend 
changes  in  the  assessment  rate, 
prograilis,  plans,  projects,  budgets,  and 
any  rules  and  regulations  that  might  be 
necessary  for  the  administration  of  the 
program.  Any  changes  in  the  assessment 
rate  shall  be  subject  to  rulemaking.  The 
administrative  expenses  of  the  Proposed 
Board  are  limited  by  the  1996  Act  to  no 
more  than  15  percent  of  assessment 
income.  This  does  not  include  USDA 
costs  for  program  oversight. 

With  regcU’d  to  alternatives,  the  1996 
Act  itself  provides  for  authority  to  tailor 
a  program  according  to  the  individual 
needs  of  an  industry.  Provision  is  made 
for  permissive  terms  in  an  order  in  §  516 
of  the  1996  Act,  smd  other  sections 
provide  for  alternatives. 


The  Proposed  U.S.  Producer  Order  is 
designed  to;  (1)  Develop  and  finance  an 
effective  and  coordinated  research, 
promotion,  industry  information,  and 
consumer  education  program  for  U.S. 
honey;  (2)  strengthen  the  position  of  the 
U.S.  honey  industry  and  ultimately 
increase  consumption  of  U.S.  honey; 
and  (3)  maintain,  develop,  and  expand 
existing  markets  for  U.S.  honey. 

Additionally,  the  Proposed  U.S. 
Producer  Order  would  impose  some 
additional  reporting  and  recordkeeping 
costs  on  first  handlers;  however,  the 
reporting  requirements  are  minimal.  If 
the  Proposed  U.S.  Producer  Order  is 
implemented,  the  reporting  and 
recordkeeping  burden  cost  would  be 
$47,916  under  the  Proposed  U.S. 
Producer  Order.  These  costs  should  be 
offset  by  the  benefits  derived  by  the 
operation  of  the  Proposed  U.S.  Producer 
Order. 

Section  516  authorizes  an  order  to 
provide  for  exemption  of  de  minimis 
quantities  (the  AHPA  has  proposed  less 
than  100,000  pounds  as  a  de  minimis 
quantity)  of  an  agricultural  commodity; 
different  payment  and  reporting 
schedules;  coverage  of  research, 
promotion,  and  information  activities  to 
expand,  improve,  or  make  more  efficient 
the  marketing  or  use  of  an  agricultural 
commodity  in  both  domestic  and 
foreign  markets;  provision  for  reserve 
funds;  and  provision  for  credits  for 
generic  and  branded  activities. 

Also,  under  authority  provided  by  7 
U.S.C.  7401,  the  Proposed  U.S.  Producer 
Order  exempts  producers  who  operate 
under  an  approved  National  Organic 
Program  (NOP)  (7  CFR  part  205)  system 
plan,  produce  only  products  that  are 
eligible  to  be  labeled  as  100  percent 
organic  under  the  NOP,  and  are  not  a 
split  operation,  firom  paying 
assessments. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
proposed  rule. 

While  the  Department  has  performed 
an  initial  Regulatory  Flexibility 
Analysis  regarding  the  impact  of  this 
proposed  rule  on  small  entities,  in  order 
to  have  as  much  data  as  possible  for  a 
more  comprehensive  analysis  of  the 
effects  of  this  rule  on  small  entities,  the 
Department  invited  comments 
concerning  potential  effects.  We  did  not 
receive  any  comments  as  a  result  of  the 
publication  of  the  Initial  Regulatory 
Flexibility  Analysis. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  AMS  submitted  to  OMB  a 
new  information  collection  for  the 
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Proposed  U.S.  Honey  Producer  Program 
under  0MB  control  number  0581-NEW. 

Title:  Advisory  Committee  and 
Research  and  Promotion  Board 
Background  Information. 

OMB  Number  for  background  form 
AD-755:  (Approved  under  OMB  No. 
0505-0001). 

Expiration  Date  of  approval:  ]u\y  31, 
2012. 

Title:  National  Research,  Promotion, 
and  Consumer  Information  Programs. 

OMB  Number:  0581-NEW. 

Expiration  Date  of  Approval:  3  years 
from  approval  date. 

Type  of  Request:  New  information 
collection  for  research  and  promotion 
programs. 

Abstract:  The  information  collection 
requirements  in  the  request  are  essential 
to  carry  out  the  intent  of  the  1996  Act. 

Under  the  Proposed  U.S.  Producer 
Order,  producers  would  be  required  to 
pay  assessments  and  first  handlers 
would  be  required  to  collect  these 
assessments  emd  file  reports  with  the 
Proposed  Board.  While  the  Proposed 
U.S.  Producer  Order  would  impose 
certain  recordkeeping  requirements  on 
first  handlers,  information  required 
under  the  Proposed  U.S.  Producer  Order 
could  be  compiled  from  records 
currently  maintained  by  such  first 
handlers.  Such  records  would  be 
retained  for  at  least  two  years  beyond 
the  marketing  year  of  their  applicability. 

Under  the  Proposed  U.S.  Producer 
Order,  producers  are  responsible  to  pay 
an  assessment  of  $0.02  per  pound. 

An  estimated  63  first  nandler 
respondents  and  317  U.S.  producer 
respondents  would  provide  information 
to  the  Proposed  Boeird.  The  estimated 
total  cost  of  providing  information  to 
the  Proposed  Board  by  all  respondents 
would  be  $47,751.  This  total  has  been 
estimated  by  multiplying  1,447  total 
hours  required  for  reporting  and 
recordkeeping  by  $33,  the  average  mean 
hourly  earnings  of  various  occupations 
involved  in  keeping  this  information. 
Data  for  computation  of  this  hourly  rate 
was  obtained  from  the  U.S.  Department 
of  Labor  Statistics. 

The  Proposed  U.S.  Producer  Order’s 
provisions  have  been  carefully 
reviewed,  and  every  effort  has  been 
made  to  minimize  any  unnecessary 
recordkeeping  costs  or  requirements, 
including  efforts  to  utilize  information 
already  submitted  under  other  honey 
programs  administered  by  the 
Department. 

The  proposed  forms  would  require 
the  minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  Proposed  U.S.  Producer  Order,  and 
their  use  is  necessary  to  fulfill  the  intent 
of  the  1996  Act.  Such  information  can 


be  supplied  without  data  processing 
equipment  or  outside  technical 
expertise.  In  addition,  there  are  no 
additional  training  requirements  for 
individuals  filling  out  reports  and 
remitting  assessments  to  the  Proposed 
Board.  The  forms  would  be  simple,  easy 
to  understand,  and  place  as  small  a 
burden  as  possible  on  the  person 
required  to  file  the  information. 

Collecting  information  monthly 
during  the  production  season  would 
coincide  with  normal  industry  business 
practices.  The  timing  and  frequency  of 
collecting  information  are  intended  to 
meet  the  needs  of  the  industfy  while 
minimizing  the  amount  of  work 
necessary  to  fill  out  the  required  reports. 
The  requirement  to  keep  records  for  two 
years  is  consistent  with  normal  industry 
practices.  There  is  no  practical  method 
for  collecting  the  required  information 
without  the  use  of  these  forms. 

Information  collection  requirements 
that  are  included  in  this  proposal 
include: 

(1)  A  Background  Information  Form 
AD-755  (Approved  under  OMB  Form 
No.  0505-0001). 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  0.5  hours  per 
response  for  each  Board  nominee. 

Respondents:  Producers. 

Estimated  number  of  Respondents:  28 
for  initial  nominations,  9  in  subsequent 
yeeu’s. 

Estimated  number  of  Responses  per 
Respondent:  1  every  3  years.  (0.3) 

Estimated  Total  Annual  Burden  on 
Respondents:  4.2  hours  for  the  initial 
nominations  and  1.35  hours  annually 
thereafter. 

(2)  Monthly  Report  by  Each  First 
Handler  of  U.S.  Honey. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.5  hours  per 
each  first  handler  reporting  on  U.S. 
honey  handled. 

Respondents:  First  handlers. 

Estimated  number  of  Respondents: 

63. 

'Estimated  number  of  Responses  per 
Respondent:  12. 

Estimated  Total  Annual  Burden  on 
Respondents:  378  hours. 

(3)  A  Requirement  to  Maintain 
Records  Sufficient  to  Verify  Reports 
Submitted  Under  the  Order. 

Estimate  of  Burden:  Public 
recordkeeping  biuden  for  keeping  this 
information  is  estimated  to  average  0.5 
hours  per  recordkeeper  maintaining 
such  records. 

Respondents:  First  handlers  and 
producers. 

Esfimated  Number  of  Respondents: 
380. 


Estimated  Total  Annual  Burden  of 
Respondents:  190  hours. 

(4)  An  Exemption  Application  for 
Producers  Who  Would  Be  Exempt  From 
Assessments.  (Certification  Of 
Exemption). 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.5  hours  per 
response  for  each  exempt  producer. 

Respondents:  Exempt  Producers. 

Estimated  Number  of  Respondents: 
1683. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  841.50  hours. 

(5)  Nomination  Appointment  Form. 

Estimate  o/ Burden  .-Public 

recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
0.25  hours  per  application. 

Respondents:  Producers. 

Estimated  Number  of  Respondents: 

30. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  7.5  hours. 

(6)  Nomination  Appointment  Ballot. 

Estimate  of  Burden:  Public 

recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
0.25  hours  per  application. 

Respondents:  Producers. 

Estimated  Number  of  Respondents: 
105. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  26.25  hours. 

(7)  Organic  Exemption  Forrm 
(Approved  under  OMB  Form  No.  0581- 
0217). 

Estimate  of  Burden:  Public 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
0.5  hours  per  exemption  form. 

Respondents:  Producers. 

Estimated  Number  of  Respondents:  5. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  2.5  hours. 

In  the  July  14,  2009  proposed  rule, 
comments  were  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performemce 
of  functions  of  the  Proposed  U.S. 
Producer  Order  and  the  Department’s 
oversight  of  the  Proposed  U.S.  Producer 
Order,  including  whether  the 
information  would  have  practical 
utility:  (b)  the  accuracy  of  the 
Department’s  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumption  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
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clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
We  did  not  receive  any  comments  on 
the  collection  of  information  part  of  this 
rule. 

Comments 

A  60-day  comment  period  was 
provided  to  allow  interested  persons  an 
opportunity  to  respond  to  this  proposal, 
published  in  the  Federal  Register  on 
July  14,  2009.  Fourteen  comments  were 
received  on  the  Proposed  U.S.  Producer 
Order  by  the  June  08,  2009  deadline. 

Ten  commenters  supported  the 
Proposed  U.S.  Producer  Order,  three 
were  opposed,  and  one  comment  was  an 
attachment  of  the  original  proposal 
submitted  by  the  AHPA  without  any 
additional  comments  attached. 

One  commenter  that  opposed  the 
Proposed  U.S.  Producer  Order  was 
concerned  about  the  effect  of  the  cost  of 
the  program  on  the  national  taxpayer.  If 
the  Proposed  U.S.  Producer  Order  is 
approved  in  referendum,  the  assessment 
rate  will  be  $0.02  per  pound  of  U.S. 
honey  produced  and  will  only  be 
imposed  on  producers  of  100,000 
pounds  or  more  per  fiscal  year.  Research 
and  promotion  programs  under  the 
Department  are  self-help  programs, 
funded  by  assessments  qn  their 
applicable  industries,  and  do  not 
receive  taxpayer  funds.  Therefore,  those 
which  characterize  or  refer  to 
assessments  as  taxes  are  not  correct,  and 
are  referred  to  in  the  discussion  of 
comments  as  assessments. 

One  commenter  that  opposed  the 
Proposed  U.S.  Producer  Order  stated 
that  the  price  of  honey  is  unaffordable 
and  the  addition  of  a  research  program 
for  honey  would  subsequently  increase 
the  price  further.  The  purpose  of  the 
Proposed  U.S.  Producer  Order  is  to 
maintain  and  expand  markets  for  U.S. 
honey  as  well  as  to  develop  and  carry 
out  generic  promotion,  research,  and 
information  activities  relating  to  U.S. 
honey.  The  Proposed  U.S.  Producer 
Order  does  not  regulate  the  price  of 
honey. 

Two  commenters  that  opposed  the 
Proposed  U.S.  Producer  Order  believe 
that  there  is  not  a  need  to  strengthen  the 
position  of  U.S.  honey  because  there  is 
already  a  demand  for  U.S.  honey.  AHPA 
believes  that  funding  of  an  all  U.S. 
Honey  Producer  Board,  will  allow  for 
opportunities  beyond  those  already 
available,  including  increasing  the 
demand  of  U.S.  honey.  Funding  will 


allow  for  the  establishment,  issuance, 
effectuation,  or  administration  of 
appropriate  activities  for  research, 
promotion,  advertising,  or  information, 
including  industry  and  consumer 
information,  with  respect  to  U.S.  honey. 

One  commenter  that  opposed  the 
Proposed  U.S.  Producer  Order  would 
like  to  opt-out  of  all  honey  programs. 

U.S.  honey  producers  are  given  the 
opportunity  to  vote  to  determine 
whether  the  implementation  of  the 
Proposed  U.S.  Producer  Order  is  favored 
by  a  majority  of  eligible  persons  voting 
who  also  represent  a  majority  of  the 
volume  of  U.S.  honey  produced.  In 
addition,  the  Honey  Packers  and 
Importers  program  requires  a 
continuance  referendum  every  7  years. 
The  referendum  allows  the  industry  to 
determine  the  future  of  these  programs. 

One  commenter  that  opposed  the 
Proposed  U.S.  Producer  Order  believes 
that  the  threshold  for  exemption  will 
lead  to  loopholes  and  possible  fraud  to 
avoid  assessment.  First  handlers  and 
producers,  including  those  exempt 
under  the  Proposed  U.S.  Producer 
Order,  are  required  to  maintain  and 
make  available  for  inspection  and  audit 
by  employees  or  agents  of  the  Board  or 
the  Secretary,  such  books  and  records  as 
are  necessary  to  carry  out  the  provisions 
of  the  Proposed  U.S.  Producer  Order. 
This  requirement  ensures  that  the  Order 
is  enforced. 

Two  commenters  that  opposed  the 
Proposed  U.S.  Producer  Order  believe 
that  assessments  solely  on  U.S.  honey 
producers  would  be  an  unwarranted 
expense  that  will  punish  U.S.  honey 
producers.  In  addition  two  commenters 
that  supported  the  Proposed  U.S. 
Producer  Order  stated  that  the  proposed 
assessment  should  be  on  foreign  honey 
only.  Research  and  promotion  programs 
are  self-help  programs,  funded  by  their 
applicable  industries.  The  Proposed 
U.S.  Producer  Order  represents  the 
interest  of  U.S.  honey  producers  alone 
and  therefore  should  be  funded  by  U.S. 
honey  producers.  The  assessment  would 
be  a  self  imposed-assessment  only  if  the 
Department  determines  that  the 
implementation  of  the  Proposed  U.S. 
Producer  Order  is  favored  by  a  majority 
of  eligible  persons  voting  in  the 
referendum  who  also  represent  a 
majority  of  the  volume  of  U.S.  honey 
produced. 

One  commenter  that  opposed  the 
Proposed  U.S.  Producer  Order  and  one 
commenter  that  supported  the  Proposed 
U.S.  Producer  Order,  who  both  pay  an 
assessment  under  the  Packers  and 
Importers  Order,  are  concerned  that 
they  will  have  to  pay  an  assessment 
under  the  Proposed  U.S.  Producer  Order 
as  well.  Under  the  Packers  and 


Importers  Order,  first  handlers  must  pay 
an  assessment  rate  of  $0.01  per  pound 
that  they  handle.  The  Proposed  U.S. 
Producer  Order  provides  for 
assessments  to  be  paid  by  U.S.  honey 
producers  that  produce  in  excess  of 
100,000  pounds  of  U.S.  honey  per  year 
at  the  rate  of  $0.02  cents  per  pound.  If 
a  producer  also  handles  his  or  her  own 
honey  production,  that  producer  will  be 
covered  under  both  programs. 

Five  commenters  that  supported  the 
Proposed  U.S.  Producer  Order  stated 
that  although  there  is  currently  a 
Packers  and  Importers  Order,  the  U.S. 
honey  producers  would  best  be  served 
by  the  Proposed  U.S.  Producer  Order. 
The  commenters  believe  that  the 
interests  of  producers  veiry  from  those  of 
the  importers. 

Five  commenters  that  supported  the 
Proposed  U.S.  Producer  Order  were 
concerned  about  what  they  believe  is  a 
decline  in  market  share  of  U.S.  honey. 
One  commenter  that  supported  the 
Proposed  U.S.  Producer  Order  believes 
that  the  continual  low  prices  of  what  the 
commenter  believes  is  adulterated  and 
contaminated  honey,  has  forced 
commercial  beekeepers  out  of  the 
marketplace.  Two  commenters  believe 
that  an  all  U.S.  honey  program  will 
address  the  perceived  quality  issue  of 
honey  by  allowing  the  Proposed  Board 
to  promote  U.S.  honey. 

Six  commenters  that  supported  the 
Proposed  U.S.  Producer  Order  spoke  to 
the  growing  concern  in  the  industry  of 
the  effect  of  Colony  Collapse  Disorder 
(CCD)  and  believe  that  although  there  is 
currently  a  Packers  and  Importers  Order 
the  Proposed  U.S.  Producer  Order  as 
U.S.  honey  producers  are  uniquely 
impacted  by  CCD.  In  addition,  one 
commenter  that  supported  the  Proposed 
U.S.  Producer  Order  stated  that  any 
assessment  that  benefits  the  U.S.  bee 
population  is  paramount.  Two 
commenters  that  supported  the 
Proposed  U.S.  Producer  Order  stated 
that  having  industry  funds  available 
will  allow  for  more  immediate  research 
response  to  beekeeping  needs  as  well  as 
to  the  overall  benefits  of  U.S.  honey. 

Referendum  Order 

Pursuant  to  the  1996  Act,  a 
referendum  will  be  conducted  to 
determine  whether  eligible  producers  of 
honey  favor  issuance  of  the  Proposed 
U.S.  Producer  Order.  The  Proposed  U.S. 
Producer  Order  is  authorized  under  the 
1996  Act. 

The  representative  period  for 
establishing  voter  eligibility  for  the 
referendum  shall  be  the  period  from 
January  1,  2008,  through  December  31, 
2008.  Producers  must  have  produced 
100,000  pounds  of  honey  during  the 
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representative  period  from  January  1, 
2008  through  December  31,  2008,  to  be 
eligible  to  vote.  The  referendum  shall  be 
conducted  by  mail  ballot  from  May  17, 
2010  through  June  4,  2010.  Ballots  must 
be  received  by  the  referendum  agent  no 
later  than  the  close  of  business  4:30  pm 
(Eastern  Time)  on  June  4,  2010,  to  be 
counted. 

Section  518  of  the  1996  Act 
authorizes  the  Department  to  conduct  a 
referendum  prior  to  the  Order’s  effective 
date.  The  Order  shall  become  effective 
only  if  it  is  determined  that  the  Order 
has  been  approved  by  a  majority  of  the 
producers  voting  in  the  referendum, 
which  also  represent  a  majority  of  the 
volume  of  U.S.  honey  produced  during 
the  representative  period. 

Kimberly  Coy,  of  the  USDA,  AMS, 
Research  and  Promotion  Branch,  is 
designated  as  the  referendum  agent  to 
conduct  this  referendum.  The 
referendum  procedures  [7  CFR  1245.100 
through  1245.108],  which  werd  issued 
pursuant  to  the  1996  Act,  shall  be  used 
to  conduct  the  referendum. 

The  referendum  agdnt  will  mail 
registration  instruction's  to  all  known 
eligible  producers  in  advance  of  the 
referendum.  Any  producer  who  does 
not  receive  registration  instructions 
should  contact  the  referendum  agent 
cited  under  the  “For  Further 
Information”  section  no  later  than  one 
week  before  the  end  of  the  registration 
period.  Prior  to  the  first  day  of  the 
voting  period,  the  referendum  agent  will 
mail  the  ballots  to  be  cast  in  the 
referendum  and  voting  instructions  to 
all  eligible  voters.  Persons  who  are 
producers  during  the  representative 
period  are  eligible  to  vote.  Any  producer 
who  does  not  receive  a  ballot  should 
contact  the  referendum  agent  cited 
under  the  “For  Further  Information” 
section  no  later  than  one  week  before 
the  end  of  the  registration  period. 

Ballots  must  be  received  by  the 
referendum  agents  no  later  than  the 
close  of  business  (Eastern  time)  on  or 
before  June  4,  2010,  to  be  counted. 

List  of  Subjects  in  7  CFR  Parts  1245 

Administrative  practice  and 
procedure.  Advertising,  Consumer 
Education,  U.S.  Honey,  Marketing 
agreements.  Promotion,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Title  7, 
Chapter  XI  of  the  Code  of  Federal 
Regulations  be  amended  by  adding  Part 
1245  to  read  as  follows: 


PART  1245— U.S.  HONEY  PRODUCER 
RESEARCH,  PROMOTION,  AND 
CONSUMER  INFORMATION 

Definitions 

Sec. 

1245.1  Act. 

1245.2  Board. 

1245.3  Conflict  of  interest. 

1245.4  Department. 

1245.5  Exporter. 

1245.6  First  handler. 

1245.7  Fiscal  period  and  marketing  year. 

1245.8  Handle. 

1245.9  Honey. 

1245.10  Honey  production. 

1245.11  Information. 

1245.12  Marketing.' 

1245.13  Order. 

1245.14  Part  and  subpart. 

1245.15  Person. 

1245.16  Plans  and  projects. 

1245.17  Producer. 

1245.18  Promotion. 

1245.19  Referendum. 

1245.20  Research. 

1245.21  Secretary. 

1245.22  State.  "  ' 

1245.23  Suspend. 

1245.24  Termirfate. 

1245.25  United  States. 

U.S.  Honey  Producer  Board 

1245.30  Establishment  and  membership. 

1245.31  Nominations  and  voting. 

1245.32  Term  of  office. 

1245.33  Board  reapportionment. 

1245.34  Vacancies. 

1245.35  Procedure. 

1245.36  Compensation  and  reimbursement. 

1245.37  Powers  and  duties. 

1245.38  Prohibited  activities. 

Expenses  and  Assessments 

1245.40  Budget  and  expenses. 

1245.41  Assessments. 

1245.42  Late  payment. 

1245.43  Exemption  from  assessment. 

1245.44  Operating  reserve. 

Promotion,  Research,  and  Information 

1245.50  Plans  and  projects. 

1245.51  Contracts.  ' 

1245.52  Patents,  copyrights,  trademarks, 
information,  publications,  and  product 
formulations. 

Reports,  Books,  and  Records 

1245.60  First  handler  reports. 

1245.61  Books  and  records. 

1245.62  Confidential  treatment. 

Miscellaneous 

1245.70  Right  of  the  Secretary. 

1245.71  Referenda. 

1245.72  Suspension  or  termination. 

1245.73  Proceedings  after  termination. 

1245.74  Effect  of  termination  or 
amendment. 

1245.75  Personal  liability. 

1245.76  Separability. 

1245.77  Amendments. 

1245.78  0MB  Control  Numbers. 

Authority:  7  U.S.C.  7411-7425;  7  U.S.C. 

.  7401. 


Subpart  A — U.S.  Honey  Producer 
Research,  Promotion,  and  Consumer 
Information  Order  Definitions 

§1245.1  Act. 

“Acf  means  the  Commodity 
Promotion,  Research,  and  Information 
Act  of  1996  (7  U.S.C.  7411-7425),  and 
any  amendments  to  that  Act. 

§1245.2  Board. 

“Board'  or  “U.S.  Honey  Producer 
Board”  means  the  administrative  body 
established  pursuant  to  §  1245.30,  or 
such  other  name  as  recommended  by 
the  Board  and  approved  by  the 
Department. 

§  1 245.3  Conflict  of  interest. 

“Conflict  of  interesf  means  a  situation 
in  which  a  member  or  employee  of  the 
Board  has  a  direct  or  indirect  financial 
interest  in  a  person  who  performs  a 
service  for,  or  enters  into  a  contract 
with,  the  Board  for  anything  of 
economic  value. 

§1245.4  Department. 

“Department  means  the  United  States 
Department  of  Agriculture,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary’s  stead. 

§1245.5  Exporter.  • 

“Exported  means  any  person  who 
exports  U.S.  honey  from  the  United 
States. 

§  1 245.6  First  handler. 

“First  handled  means  the  person  who 
first  handles  U.S.  honey,  including  a 
producer  who  handles  U.S.  honey  of  the 
producer’s  own  production.  Persons 
who  are  first  handlers  include  but  are 
not  limited  to  the  following: 

(a)  When  a  producer  delivers  U.S. 
honey  from  the  producer’s  own 
production  to  a  packer  or  processor  for 
processing  in  preparation  for  marketing 
and  consumption,  the  packer  or 
processor  is  the  first  handler,  regardless 
of  whether  such  honey  is  handled  for 
the  packer’s  or  processor’s  own  account 
or  for  the  account  of  the  producer  or  the 
account  of  other  persons. 

(b)  When  a  producer  delivers  U.S. 
honey  to  a  handler  who  takes  title  to 
such  honey,  and  places  it  in  storage, 
such  handler  is  the  first  handler. 

(c)  When  a  producer  delivers  U.S. 
honey  to  a  commercial  storage  facility 
for  the  purpose  of  holding  such  honey 
lipder  the  producer’s  own  account  for 
later  sale,  the  first  handler  of  such 
honey  would  be  identified  on  the  basis 
of  later  handling  of  such  honey. 
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(d)  When  a  producer  delivers  U.S. 
honey  to  a  processor  who  processes  and 
packages  a  portion  of  such  lot  of  honey 
for  the  processor’s  own  account  and 
sells  the  balance,  with  or  without 
further  processing,  to  another  processor 
or  commercial  user,  the  first  processor 
is  the  first  handler  for  all  the  honey. 

(e)  When  a  producer  supplies  U.S. 
honey  to  a  cooperative  marketing 
organization  that  sells  or  markets  such 
honey,  with  or  without  further 
processing  and  packaging,  the 
cooperative  marketing  organization 
becomes  the  first  handler  upon  physical 
delivery  to  such  cooperative. 

(f)  When  a  producer  uses  U.S.  honey 
from  the  producer’s  own  production  for 
the  purpose  of  feeding  the  producer’s 
own  bees,  that  honey  is  not  considered 
as  handled.  Honey  in  any  form  sold  and 
shipped  to  any  persons  for  the  purpose 
of  feeding  bees  is  handled  and  is  subject 
to  assessment.  The  buyer  of  such  honey 
for  feeding  bees  is  the  first  handler. 

(g)  When  a  producer  packages  and 
sells  U.S.  honey  of  the  producer’s  own 
production  at  a  roadside  stand  or  other 
facility  to  consumers  or  sells  to 
wholesale  or  retail  outlets  or  other 
buyers,  the  producer  is  both  a  producer 
and  a  first  handler. 

(h)  When  a  producer  uses  U.S.  honey 
from  the  producer’s  own  production  in 
the  manufacture  of  formulated  products 
for  the  producer’s  own  account  and  for 
the  account  of  others,  the  producer  is 
both  a  producer  and  a  first  handler. 

§  1 245.7  Fiscal  period  and  marketing  year. 

“Fiscal  period^  means  the  12-month 
period  ending  on  December  31  or  such 
other  consecutive  12-month  period  as 
shall  be  recommended  by  the  Board  and 
approved  by  the  Secretary. 

§1245.8  Handle. 

“Handle”  means  to  process,  package, 
sell,  transport,  purchase  or  in  any  other 
way  place  honey,  or  causes  it  to  be 
placed,  in  commerce.  This  term 
includes  selling  unprocessed  honey  that 
will  be  consumed  without  further 
processing  or  packaging.  This  term  does 
not  include  the  transportation  of 
unprocessed  honey  by  the  producer  to 
a  first  handler  or  transportation  by  a 
commercial  carrier  of  honey,  whether 
processed  or  unprocessed  for  the 
account  of  the  first  handler  or  producer. 
This  term  shall  not  include  the  purchase 
of  honey  by  a  consumer  or  other  end 
user  of  the  honey. 

§1245.9  Honey. 

“Honey”  means  the  nectar  and 
saccharine  exudations  of  plants  that  are 
gathered,  modified,  and  stored  in  the 


comb  by  honeybees,  including  comb 
honey. 

§  1 245.1 0  Honey  production. 

“Honey  production”  means  all 
beekeeping  operations  related  to 
managing  honey  bee  colonies  to 
produce  U.S.  honey,  harvesting  U.S. 
honey  from  the  colonies,  extracting 
honey  from  the  honeycombs,  and 
preparing  U.S.  honey  for  sale  and 
further  processing. 

§1245.11  Information. 

“Information”  means  information, 
programs,  or  activities  that  are  designed 
to  develop  new  domestic  or  foreign 
markets,  maintain  or  expand  such 
markets,  develop  new  marketing 
strategies,  increase  market  efficiency,  or 
enhance  the  image  of  U.S.  honey.  These 
include: 

(a)  Consumer  information,  which 
means  any  action  taken  to  provide 
information  to,  and  broaden  the 
understanding  of,  the  general  public 
regarding  the  consumption,  use, 
nutritional  attributes  and\are  of  U.S. 
honey:  and 

(b)  Industry  information  means  any 
action  that  will  lead  to  the  development 
of  new  markets,  new  marketing 
strategies,  or  increased  efficiency  for  the 
U.S.  honey  industry,  and  activities  to 
enhance  the  image  or  strengthen  the 
position  of  the  U.S.  honey  industry. 

§1245.12  Marketing. 

“Marketing  means  the  sale  or  other 
disposition  of  U.S.  honey  in  the 
domestic  market  or  the  foreign  market. 

§1245.13  Order. 

“Orded  means  the  U.S.  Honey 
Producer  Research,  Promotion,  and 
Consumer  Information  Order. 

§  1 245.1 4  Part  and  subpart. 

“Parf  means  the  Honey  Producer 
Research,  Promotion,  Consumer 
Education,  and  Industry  Information 
Order  (Order)  part  1245  and  all  rules, 
regulations,  and  supplemental  orders 
issued  pursuant  to  the  Act  and  the 
Order.  The  Order  shall  be  a  “subpart”  of 
such  part. 

§1245.15  Person. 

“Person”  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative,  or  any  other 
legal  entity.  For  the  piurpose  of  this 
definition,  the  term  partnership 
includes,  but  is  not  limited  to: 

(a)  A  spouse  or  marital  partner  who 
has  title  to,  or  leasehold  interest  in, 
honey  bee  colonies  or  beekeeping 
equipment  as  tenants  in  common,  joint 
tenants,  tenants  by  the  entirety,  or. 


under  community  property  laws,  as 
community  property,  and 

(b)  Joint  ventures  wherein  one  or 
more  parties  to  the  agreement,  informal 
or  otherwise,  contributed  land  and 
others  contributed  capital,  labor, 
management,  equipment,  or  other 
services,  or  any  variation  of  such  , 
contributions  by  two  or  more  parties,  so 
that  it  results  in  the  production,  or 
handling  for  market  and  the  authority  to 
transfer  title  to  the  U.S.  honey  so 
produced,  or  handled. 

'  §  1 245.1 6  Plans  and  projects. 

“Plans  and  projects”  mean  those 
research,  promotion  and  information 
programs,  plans,  or  projects  established 
pursuant  to  this  subpart. 

§1245.17  Producer. 

“Produced  means  any  person  who 
produces  honey  in  any  State  for  sale  in 
commerce. 

§  1 245.1 8  Promotion. 

“Promotion”  means  any  action, 
including  paid  advertising  and  public  ' 
relations,  to  advance  the  desirability  or 
marketability  of  U.S.  honey  to  the 
general  public  and  the  food  industry 
with  the  express  intent  of  improving  the 
competitive  position,  expanding 
.existing  markets,  increasing 
consumption,  and  enhancing  the  image 
of  U.S.  honey. 

§  1 245.1 9  Referendum. 

“Referendum”  means  a  referendum  to 
be  conducted  by  the  Secretary  pursuant 
to  the  Act  whereby  U.S.  honey 
producers  shall  be  given  the 
opportunity  to  vote  to  determine 
whether  the  implementation  of  or 
continuance  of  this  part  is  favored  by  a 
majority  of  eligible  persons  voting  in  the 
referendum  who  also  represent  a 
majority  of  the  volume  of  U.S.  honey 
produced. 

§1245.20  Research. 

“Research”  means  any  type  of 
systematic  study,  analysis,  test,  or 
investigation,  including  studies  testing 
the  effectiveness  of  market  development 
and  promotion  efforts,  or  the  evaluation 
of  any  study  or  investigation  designed  to 
advance  the  image,  desirability,  usage, 
marketability,  or  production  of  U.S, 
honey.  Such  term  shall  also  include 
studies  on  bees  to  advance  the  cost 
effectiveness,  competitiveness, 
efficiency,  pest  and  disease  control,  and 
other  management  aspects  of 
beekeeping,  U.S.  honey  production,  and 
honey  bees. 

§1245.21  Secretary. 

“Secretary^  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  any 
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other  officer  or  employee  of  the 
Department  to  whom  the  Secretary 
delegated  the  authority  to  act  on  his  or 
her  hehalf. 

§1245.22  State. 

“State”  means  any  of  the  fifty  States  of 
the  United  States  of  America,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico  and  the 
territories  and  possessions  of  the  United 
States. 

§1245.23  Suspend. 

“Suspend”  means  to  issue  a  rule  under 
§  553  of  U.S.C.  Title  5  to  temporarily 
prevent  the  operation  of  an  order  or  part 
thereof  during  a  particular  period  of 
time  specified  in  the  rule. 

§1245.24  Terminate. 

“Terminate”  means  to  issue  a  rule 
under  §  553  of  U.S.C.  Title  5  to  cancel 
permanently  the  operation  of  an  order 
beginning  on  a  date  certain  specified  in 
the  rule. 

§1245.25  United  States. 

“United  States”  means  collectively  the 
50  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico  and  the 
territories  and  possessions  of  the  United 
States. 

U.S.  Honey  Producer  Board 

§  1 245.30  Establishment  and  membership. 

(a)  There  is  hereby  established  a  U.S. 
Honey  Producer  Board,  composed  of  no 
more  than  seven  honey  producers  and 
seven  alternates,  appointed  by  the 
Secretary,  to  carry  out  a  program  of 
promotion,  research,  and  information 
regarding  U.S.  honey. 

(b)  One  producer  member  and  one 
alternate  shall  be  appointed  to  serve  on 
the  Board  from  each  of  the  following 
regions: 

(1)  Region  I :  Washington,  Oregon, 
Idaho,  California,  Nevada,  Utah,  Alaska, 
and  Hawaii. 

(2)  Region  2:  Montana,  Wyoming, 
Nebraska,  Kansas,  Colorado,  Arizona, 
and  New  Mexico. 

(3)  Region  3:  North  Dakota  and  South 
Dakota. 

(4)  Region  4:  Minnesota,  Iowa, 
Wisconsin,  and  Michigan. 

(5)  Region  5:  Texas,  Oklahoma, 
Missouri,  Arkansas,  Tennessee, 
Louisiana,  Mississippi,  and  Alabama. 

(6)  Region  6:  Florida,  Georgia,  and  all 
other  U.S.  territories  and  possessions. 

(7)  Region  7:  Illinois,  Indiana,  Ohio, 
Kentucky,  Virginia,  North  Carolina, 
South  Carolina,  West  Virginia, 
Maryland,  District  of  Columbia, 
Delaware,  New  Jersey,  New  York, 
Pennsylvania,  Connecticut,  Rhode 
Island,  Massachusetts,  New  Hampshire;, 
Vermont,  and  Maine. 


(c)  Board’s  Ability  to  Serve  the 
Diversity  of  the  Industry.  When  making 
recommendations  for  appointments,  the 
industry  should  take  into  account  the 
diversity  of  the  population  served  and 
the  knowledge,  skills,  and  abilities  of 
the  members  to  serve  a  diverse 
population,  size  of  the  operations, 
methods  of  production  and  distribution, 
and  other  distinguishing  factors  to 
ensure  that  the  Board  represents  the 
diverse  interest  of  persons  responsible 
for  paying  assessments,  and  others  in 
the  marketing  chain,  if  appropriate. 

§  1245.31  Nominations  and  Voting. 

(a)  The  Board  shall  seek  nominations 
for  members, and  alternates  from  the 
specific  regions  set  forth  in  this  subpart 
in  accordance  with  the  following 
procedures: 

(1)  The  Board  shall  establish  a  list  of 
producers  that  are  eligible  to  serve  on 
the  Board  and  shall  notify  all  producers 
that  they  may  nominate  persons  to  serve 
as  members  and  alternates  on  the  Board. 
Nominations  shall  be  received  by  mail 
from  any  producer  that  resides  in  the  ■ 
region  in  which  one  or  more  vacancies 
will  occur.  Persons  that  are’  interested  in 
nominating  an  individual  to  serve  on 
the  Board  shall  submit  to  the  Board  in 
writing  the  name  and  mailing  address  of 
the  proposed  nominee  and  such  other 
information  as  the  Board  may  require,  in 
order  to  place  such  individual  on  the 
ballot. 

(2)  Once  proposed  nominations  have 
been  submitted  from  the  applicable 
region,  the  Board  shall  cause  each 
proposed  nominee,  if  the  individual 
qualifies,  to  be  placed  on  the  region’s 
nominee  ballot.  The  Board  then  shall 
mail  a  ballot  to  each  known  producer 
within  the  region. 

(3)  Within  45  days  after  a  mail  ballot 
is  issued,  the  Board  shall  validate  the 
ballots  cast,  tabulate  the  votes,  and 
provide  the  Secretary  with  the  results  of 
the  vote  and  the  identification  of  the 
two  producers  receiving  the  highest 
number  of  votes  for  each  open  position 
on  the  Board. 

(bj  For  each  region,  the  Board  shall 
submit  to  the  Secretary  the  name  of  the 
nominee  receiving  the  highest  number 
of  votes  and  the  name  of  the  nominee 
receiving  the  second  highest  number  of 
votes  as  the  producers’  first  and  second 
choice  nominees.  The  Secretary  shall 
select  the  producer  members  and 
alternates  of  the  Board  from  the  names 
of  those  persons  receiving  the  highest 
and  second  highest  number  of  votes 
within  a  specific  region,  as  submitted  by 
the  Board. 

(c)  Notice  of  balloting  to  nominate 
candidates  for  the  Board  shall  be 
publicized  by  the  Board  to  producers  in 


the  region  involved,  and  to  the 
Secretary,  at  least  90  days  before  the 
region’s  nominee  ballot  is  issued  except 
for  the  initial  Board. 

(d)  In  proposing  nominees  for 
inclusion  on  a  mail  ballot,  nominations 
must  be  received  by  the  Board  at  least 
30  days  before  the  region’s  nominee 
ballot  is  issued. 

■  (e)  If  a  producer  nominee  is  engaged 
in  the  production  of  honey  in  more  than 
one  region,  such  producer  shall 
participate  within  the  region  that  such 
producer  so  elects  in  writing  to  the 
Board  and  such  election  shall  remain 
controllL:^  until  revoked  in  writing  to 
the  Board. 

(f)  Each  producer  within  a  region 
shall  cast  a  ballot  for  each  open  position 
on  the  Board  assigned  to  such  region  in 
accordance  with  the  procedures 
prescribed  in  this  subpart.  The 
completed  ballot  must  beTeturned  to 
the  Board  or  its  designee  within  30  days 
after  the  ballot  is  issued. 

(g)  The  Board  shall  provide  nominees 
with  qualification  statements  and  other 
specified  information.  Each  nominee 
selected  in  the  mail  ballot  will  be 
contacted  by  the  Board  and  asked  to 
forward  such  completed  documentation 
to  the  Board  within  14  days  of  such 
notification. 

(h)  The  Department  will  conduct  the 
nomination  process  for  the  initial  Board 
using  the  same  procedures  described 
above. 

§  1 245.32  Term  of  office. 

The  members  of  the  Board  and  their 
alternates  shall  serve  for  terms  of  three 
years.  No  member  or  alternate  shall 
serve  more  than  two  consecutive  three- 
year  terms.  The  term  of  office  shall 
begin  on  April  1.  When  the  Board  is  first 
established,  three  producers  will  be 
assigned  initial  terms  of  four  years;  two 
producers  will  be  assigned  initial  terms 
of  three  years;  and  two  producers  will 
be  assigned  initial  terms  of  two  years. 
Thereafter,  each  of  these  positions  will 
carry  a  full  three-year  term.  Members 
serving  initial  terms  of  two  or  four  years 
will  be  eligible  to  serve  a  second  term 
of  three  years.  Each  Board  member  and 
alternate  member  shall  continue  to  serve 
until  the  member’s  or  alternate’s 
successor  meets  all  qualifications  and  is 
appointed  by  the  Secretary. 

§1245.33  Board  reapportionment. 

(a)  At  least  once  every  five  years,  but 
not  more  frequently  than  once  in  a 
three-year  period,  the  Board  shall 
review  the  geographic  distribution  of 
the  quantities  of  U.S.  honey  assessed 
under  this  subpart.  The  review  will  be 
based  on  Board  assessment  records  and 
statistics  from  the  Department. 


18442 


Federal  Register/ Vol.  75,  No.  69 /Monday,  April  T2,  2010 /Proposed  Rules 


(b)  If  warranted  as  a  result  of  this 
review,  the  Board  shall  recommend  for 
the  Secretary’s  approval  changes  in  the 
regional  representation  of  honey 
producers.  Any  changes  in  the  makeup 
of  the  Board  shall  he  subject  to 
rulemaking  by  the  Department. 

(c)  Recommendations  made  under 
paragraph  (b)  of  this  section  shall  be 
based  on  the  5-year  average  annual 
assessments  and  statistics  from  the 
Department,  determined  pursuant  to  the 
review  that  is  conducted  under 
paragraph  (a)  of  this  section. 

(d)  Any  such  reallocation  shall  be  • 
made  at  least  six  months  prior  to  the 
date  on  which  terms  of  office  of  the 
Board  begin  and  shall  become  effective 
at  least  30  days  prior  to  such  date. 

§  1 245.34  Vacancies. 

(a)  In  the  event  any  member  of  the 
Board  ceases  to  be  a  producer,  such 
position  shall  automatically  become 
vacant:  Provided,  that  if,  as  a  result  of 
Board  reallocation  pursuant  to 

§  1245.33,  a  producer  member  or 
alternate  is  no  longer  from  the  region 
from  which  such  person  was  appointed, 
the  affected  member  or  alternate  may 
serve  out  the  term  for  which  such 
person  was  appointed. 

(b)  If  a  member  of  the  Board 
consistently  refuses  to  perform  the 
duties  of  a  member  of  the  Board,  or  if 
a  member  of  the  Board  engages  in  acts 
of  dishonesty  or  willful  misconduct,  the 
Board  may  recommend  to  the  Secretary 
that  the  member  be  removed  from  office. 
If  the  Secretary  finds  the 
recommendation  of  the  Board  shows 
adequate  cause,  the  Secretary  may 
remove  such  member  from  office. 

(c)  Should  any  member  position 
become  vacant,  the  alternate  for  that 
member  shall  automatically  assume  the 
position  of  that  member.  At  its  next 
meeting,  the  Board  shall  nominate  a 
replacement  fgr  such  alternate.  Should 
the  positions  of  both  a  member  and  such 
member’s  alternate  become  vacant, 
successors  for  the  unexpired  terms  of 
such  member  and  alternate  shall  be 
nominated  and  appointed  in  the  manner 
specified  in  §  1245.31,  except  that 
nomination  and  replacement  shall  not 
be  required  if  the  unexpired  terms  are 
less  than  six  months. 

§1245.35  Procedure. 

(a)  A  majority  of  members,  including 
alternates  acting  in  place  of  members  of 
the  Board,  shall  constitute  a  quorum. 
Alternates  shall  serve  whenever  the 
member  is  absent  from  a  meeting  or  is 
disqualified. 

(b)  All  Board  members  shall  be 
notified  at  least  30  days  in  advance  of 
all  Board  and  committee  meetings 


unless  an  emergency  meeting  is 
declared.. 

(c)  Any  action  of  the  Board  shall 
require  the  concurring  votes  of  a 
majority  of  those  present  and  voting. 

(d)  At  the  start  of  each  fiscal  period, 
the  Board  will  select  a  chairperson  and 
vice  chairperson.  The  chairperson,  or  in 
the  chairperson’s  absence  the  vice 
chairperson,  shall  conduct  meetings 
throughout  that  fiscal  period. 

(e)  In  lieu  of  voting  at  a  properly 
convened  meeting  and,  when  in  the 
opinion  of  the  chairperson  of  the  Board 
such  action  is  considered  necessary,  the 
Board  may  act  upon  the  concurring 
votes  of  a  majority  of  its  members  by 
mail,  telephone,  electronic  mail, 
facsimile,  or  any  other  means  of 
communication,  provided  that  all 
members  are  notified  and  given  the 
opportunity  to  vote.  All  votes  shall  be 
promptly  confirmed  in  writing.  Any 
action  so  taken  shall  have  the  same 
force  and  effect  as  though  such  action 
had  been  taken  at  a  properly  convened 
meeting  of  the  Board.  All  votes  shall  be 
recorded  in  the  Board  minutes. 

(f)  There  shall  be  no  voting  by  proxy. 

(g)  The  Chairperson  shall  be  a  voting 
member  of  the  Board. 

(h)  The  organization  of  the  Board  and 
the  procedures  for  conducting  meetings 
shall  be  in  accordance  with  the  Board’s 
bylaws,  which  shall  be  established  by 
the  Board  and  approved  by  the 
Secretary. 

§1245.36  Compensation  and 
reimbursement. 

(a)  Members  of  the  Board,  alternates 
when  acting  as  members,  and  the 
members  of  any  special  committees 
formed  by  the  Board  shall  serve  without 
compensation. 

(b)  Members  of  the  Board,  alternates, 
and  the  members  of  any  special 
committees  shall  be  reimbursed  for 
reasonable  travel  expenses,  as  approved 
by  the  Board,  incurred  in  the 
performance  of  their  Board  duties.  The 
Board  shall  have  the  authority  to  request 
the  attendance  of  alternates  of  any  or  all 
meetings,  notwithstanding  the  expected 
or  actual  presence  of  the  respective 
members. 

§  1 245.37  Powers  and  duties. 

The  Board  shall  have  the  following 
powers  and  duties: 

(a)  To  administer  the  Order  in 
accordance  with  its  terms  and 
provisions  of  the  Act  and  to  collect 
assessments; 

(b)  To  carry  out  promotion,  research, 
and  information  plans  and  projects 
related  to  U.S.  honey; 

(c)  To  develop  and  recommend  to  the 
Department  for  approval  such  rules. 


regulations,  and  by-laws  for  the  conduct 
of  its  business  as  it  may  deem  advisable; 

(d)  To  recommend  to  the  Secretary 
amendments  to  the  Order; 

(e)  To  pay  the  costs  of  promotion, 
research,  and  information  plans  and 
projects  with  assessments  collected 
pursuant  to  section  1245.41,  earnings 
from  invested  assessments,  and  other 
funds  authorized  under  this  part. 

(f)  To  appoint  and  convene,  from  time 
to  time,  special  committees  and 
subcommittees  which  may  include 
producers,  first  handlers,  exporters, 
members  of  wholesale  or  retail  outlets 
for  honey,  or  other  members  of  the 
public  to  assist  in  the  development  of 
research,  promotion,  advertising, 
information  plans,  or  projects  for  U.S. 
honey; 

(g)  To  prepare  and  submit  to  the 
Secretary  for  approval  60  days  in 
advance  of  the  beginning  of  a  fiscal 
period,  a  budget  of  its  anticipated 
expenses  in  the  administration  of  this 
part,  including  the  probable  costs  of  all 
promotion,  research,  and  information 
activities  and  to  recommend  a  rate  of 
assessment; 

(h)  To  meet  and  organize  and  select 
from  among  its  members  a  chairperson, 
and  other  officers; 

(i)  To  require  its  employees  to  receive, 
investigate,  and  report  to  the  Secretary 
complaints  of  violations  of  the  Order; 

(j)  To  employ  persons,  other  than 
members,  as  it  may  deem  necessary  and 
to  determine  the  compensation  and 
define  the  duties  of  each  employee; 

(k)  To  cause  its  books  to  be  audited 
by  an  independent  auditor  at  the  end  of 
each  fiscal  period  and  to  submit  a  copy 
of  each  audit  to  the  Secretary; 

(l)  To  periodically  prepare  and  make 
public  and  to  make  available  to 
producers  reports  of  its  activities  carried 
out  and,  at  least  once  each  fiscal  period, 
to  make  public  an  accounting  of  funds 
received  and  expended; 

(m)  To  give  to  the  Secretary  the  same 
notice  of  meetings  of  the  Board  and  any 
special  committees  as.  is  given  to 
members  in  order  that  representatives  of 
the  Secretary  may  attend  such  meetings; 

(n)  To  notify  honey  producers  of  all 
Board  meetings  through  press  releases 
or  other  means; 

(o)  To  maintain  such  records  as  the 
Secretary  may  require  and  make  such 
records  available  to  the  Secretary  for 
inspection  and  audit; 

(p)  To  account  for  the  receipt  and 
disbursement  of  all  funds  in  the 
possession,  or  under  the  control,  of  the 
Board;  and 

(q)  To  develop  plans  and  projects,  and 
enter  into  contracts  or  agreements, 
which  must  be  approved  by  the 
Secretary  before  becoming  effective,  for 
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the  development  and  carrying  out  of 
plans  or  projects  of  research, 
information,  or  promotion,  and  the 
payment  of  costs  thereof  with  funds 
collected  pursuant  to  this  subpart. 

§  1 245.38  Prohibited  activities. 

The  Board  may  not  engage  in,  and 
shall  prohibit  its  employees  and  agents 
from  engaging  in: 

(a)  Any  action  that  would  be  a  conflict 
of  interest;  and  ’ 

(b)  Using  funds  collected  by  the  Board 
under  the  Order  to  undertake  any  action 
for  the  purpose  of  influencing 
legislation  or  governmental  policy  or 
action,  by  local,  state,  national,  and 
foreign  governments,  other  than 
recommending  to  the  Secretary 
amendments  to  the  Order. 

Expenses  And  Assessments 

§  1 245.40  Budget  and  expenses. 

(a)  At  least  60  days  prior  to  the 
beginning  of  each  fiscal  period,  or  as 
may  be  necessary  thereafter,  the  Board 
shall  prepare  and  submit  to  the 
Secretary  a  budget  for  the  fiscal  period 
covering  its  anticipated  expenses  and 
disbursements  in  the  administration  of 
this  subpart.  Each  such  budget  shall 
include: 

(1)  A  statement  of  objectives  and 
strategy  for  each  plan  or  project; 

(2)  A  summary  of  anticipated  revenue, 
with  comparative  data  for  at  least  one 
preceding  year  (except  for  the  initial 
budget); 

(3)  A  summary  of  proposed 
expenditures  for  each  plan  or  project; 
and 

(4)  Staff  and  administrative  expense 
breakdowns,  with  comparative  data  for 
at  least  one  preceding  year  (except  for 
the  initial  budget). 

(b)  Each  budget  shall  provide 
adequate  funds  to  defray  its  proposed 
expenditures  and  to  provide  for  a 
reserve  as  set  forth  in  this  subpart. 

(c)  Subject  to  this  section,  *any 
amendment  or  addition  to  an  approved 
budget,  including  shifting  funds  from 
one  plan  or  project  to  another,  must  be 
approved  by  the  Secretary  before  such 
amendment  or  addition  shall  occur.  * 
Shifts  of  funds  which  do  not  cause  an 
increase  in  the  Board’s  approved  budget 
and  which  are  consistent  with 
governing  bylaws  need  not  have  prior 
approval  by  the  Secretary. 

(d)  The  Board  is  authorized  to  incur 
expenses,  including  a  provision  for  a 
reserve  for  operating  contingencies,  for 
research,  promotion,  advertising,  or 
information  activities  and  such  other 
expenses  for  the  administration, 
maintenance,  and  functioning  of  the 
Board  as  may  be  authorized  by  the  ^ 
Secretary.  Such  expenses  shall  be  paid 


from  funds  received  by  the  Board, 
including  assessments,  contributions 
from  persons,  and  other  funds  available 
to  the  Board. 

(e)  With  approval  of  the  Secretary,  the 
Board  may  borrow  money  for  the 
payment  of  administrative  expenses, 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
Board.  Any  funds  borrowed  by  the 
Board  shall  be  expended  only  for 
startup  costs  and  capital  outlays  and  are 
limited  to  the  first  year  of  operation  of 
the  Board. 

(f)  The  Board  may  accept  voluntary 
contributions,  but  these  shall  only  be 
used  to  pay  expenses  incurred  in  the 
conduct  of  research,  promotion, 
advertising,  or  information  activities. 
Voluntary  contributions  shall  be  free 
from  any  encumbrances  by  the  donor, 
and  the  Board  shall  retain  complete 
control  of  their  use. 

(g)  The  Board  shall  reimburse  the 
Department  for  all  expenses  incurred  by 
the  Department  in  the  implementation, 
administration,  and  supervision  of  the 
Order,  including  all  referenda  costs 
incurred  in  connection  with  the  Order. 

(h)  For  fiscal  years  beginning  3  years 
after  the  date  of  the  Board’s 
establishment,  the  Board  shall  not 
expend  for  administration, 
maintenance,  and  functioning  of  the 
Board  in  a  single  fiscal  year  an  amount 
that  exceeds  15  percent  of  the 
assessments  and  other  income  received 
by  the  Board  for  that  fiscal  year.  Such 
limitation  on  spending  shall  not  include 
reimbursements  to  the  Secretary. 

§1245.41  Assessments. 

(a)  The  assessment  rate  shall  be  $0.02 
per  pound  of  U.S.  honey  produced  and 
shall  only  be  imposed  on  producers  of 
100,000  pounds  or  more  per  fiscal  year. 
Such  assessments  shall  not  be  levied  on 
the  portion  of  U.S.  honey  which  does 
not  enter  commerce  and  which  is 
utilized  sofely  to  sustain  a  producer’s 
own  colonies  of  bees. 

(b)  The  assessment  rate  shall  not  be 
increased  without  an  affirmative  vote  of 
five  members  of  the  Board.  The 
assessment  rate  shall  not  be  increased 
by  more  than  $0,005  per  fiscal  year  and 
shall  not  exceed  $0.05  per  pound.  Any 
change  in  the  assessment  rate  shall  be 
announced  by  the  Board  at  least  30  days 
prior  to  becoming  effective  and  shall  not 
be  subject  to  a  vote  in  a  referendum. 

Any  change  in  the  assessment  rate  shall 
be  subject  to  rulemaking. 

(c)  Except  as  provided  in  this  section, 
the  first  handler  shall  collect  the 
assessment  from  the  producer  or  deduct 
such  assessment  from  the  proceeds  paid 
to  the  producer  on  whose  honey  the 
assessment  is  made,  and  remit  the  • 


assessments  to  the  Board.  The  first 
handler  shall  furnish  the  producer  with 
evidence  of  such  payment.  Any  such 
collection  or  deduction  of  assessment 
shall  be  made  net  later  than  the  time 
when  the  assessment  becomes  payable 
to  the  Board.  The  first  handler  shall 
maintain  separate  records  for  each 
producer’s  honey  handled,  including 
honey  produced  by  said  handler. 

Should  a  first  handler  fail  to  collect  an 
assessment  from  a  producer,  the 
producer  shall  be  responsible  for  the 
payment  of  the  assessment  to  the  Board. 

(d)  First  handlers  shall  remit  to  the 
Board  the  assessment  on  all  U.S.  honey 
for  which  they  act  as  first  handler,  in 
addition  to  the  assessment  owed  on  U.S. 
honey  they  produce. 

(e)  The  first  handler  shall  collect  and 
pay  assessments  to  the  Board  unless 
such  handler  has  received 
documentation  acceptable  to  the  Board 
that  the  assessment  has  been  previously 
paid. 

(f)  Assessments  shall  be  paid  to  the 
Board  on  a  monthly  basis  no  later  than 
the  fifteenth  day  of  the  month  following 
the  month  in  which  the  U.S.  honey  was 
produced  unless  the  Board  determines 
that  assessments  due  shall  be  paid  to  the 
Board  at  a  different  time  and  manner, 
with  approval  of  the  Secretary.  The 
Board  may  recommend  different 
payment  schedules  so  as  to  recognize 
differences  in  marketing  or  purchasing 
practices  and  procedures. 

(g)  The  Board  may  authorize  other 
organizations  to  collect  assessments  on 
its  behalf  with  the  approval  of  the 
Secretary. 

§1245.42  Late  payment. 

(a)  There  shall  be  a  late-payment 
charge  imposed  on  any  person  who  fails 
to  remit  to  the  Board  the  total  amount  - 
for  which  any  such  person  is  liable  on 
or  before  the  payment  due  date 
established  by  the  Board.  The  amount  of 
the  late-payment  charge  shall  be 
prescribed  in  regulations  issued  by  the 
Secretary. 

(b)  There  shall  also  be  imposed  on 
any  person  subject  to  a  late-payment 
charge,  an  additional  charge  in  the  form 
of  interest  on  the  outstanding  portion  of 
any  amount  for  which  the  person  is 
liable.  The  rate  of  interest  shall  be 
prescribed  in  regulations  issued  by  the 
Secretary. 

(c)  Persons  failing  to  remit  total 
assessments  due  in  a  timely  manner 
may  also  be  subject  to  actions  under 
federal  debt  collection  procedures. 

§  1243.43  Exemption  from  assessment. 

(a)  A  producer  who  produces  less 
than  100,000  pounds  of  U.S.  honey  per 
year  shall  be  exempt  from  the  payment 
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of  assessments.  Such  producer  may 
apply  to  the  Board — on’a  form  provided 
by  the  Board — for  a  certificate  of 
exemption.  Such  producer  shall  certify 
that  the  producer’s  production  of  U.S. 
honey  shall  be  less  than  100,000  pounds 
for  the  fiscal  year  for  which  the 
exemption  is  claimed. 

(b)  A  producer  who  operates  under  an 
approved  National  Organic  Program 
(NOP)  (7  CFR  part  205)  system  plan, 
produces  only  products  diat  are  eligible 
to  be  labeled  as  100  percent  organic 
under  the  NOP,  and  is  not  a  split 
operation,  shall  be  exempt  from  the 
payment  of  assessments. 

(1)  To  obtain  the  exemption  an 
eligible  producer  shall  submit  a  request 
for  exemption  to  the  Board — on  a  form 
provided  by  the  Board — at  any  time 
initially  and  annually  thereafter  on  or 
before  the  beginning  of  the  fiscal  period 
as  long  as  the  producer  continues  to  be 
eligible  for  the  exemption. 

(2)  The  request  shall  include  the 
following:  The  producer’s  name  and 
address,  a  copy  of  the  organic  farm  or 
organic  handling  operation  certificate 
provided  by  a  USDA-accredited 
certifying  agent  as  defined  in  the 
Organic  Act,  a  signed  certification  that 
the  applicant  meets  all  of  the 
requirements  specified  for  an 
assessment  exemption,  and  such  other 
information  as  may  be  required  by  the 
Board  and  with  the  approval  of  the 
Secretary. 

(3)  If  the  producer  complies  with  the 
requirements  of  this  subsection,  the 
Board  will  grant  an  assessment 
exemption  and  shall  issue  a  Certificate 
of  Exemption  to  the  producer.  For 
exemption  requests  received  on  or 
before  August  15  of  the  fiscal  year,  the 
Board  will  have  60  days  to  approve  the 
exemption  request:  after  August  15  of 
the  fiscal  year,  the  Board  will  have  30 
days  to  approve  the  exemption  request. 
If  die  application  is  disapproved,  the 
Board  will  notify  the  applicemt  of  the 
reason(s)  for  disapproval  within  the 
same  timeframe. 

(c)  An  exemption  will  apply 
immediately  following  the  issuance  of 
the  certificate  of  exemption. 

(d)  If  a  person  has  been  exempt  from 
paying  assessments  for  any  calendar 
year  under  this  section  and  no  longer 
meets  the  requirements  for  an 
exemption,  the  person  shall  file  a  report 
with  the  Board  in  the  form  and  manner 
prescribed  by  the  Board  and  begin  to 
pay  the  assessment  on  all  U.S.  honey 
produced. 

(e)  The  Board  may  recommend  to  the 
Secretary  that  honey  exported  from  the 
United  States  be  exempt  from  this 
subpart  and  recommend  procedures  for 
refunding  assessments  paid  on  exported 


honey  and  any  necessary  safeguards  to 
prevent  improper  use  of  this  exemption. 

§  1 245.44  Operating  reserve. 

The  Board  may  establish  an  operating 
monetary  reserve  and  may  carry  over  to 
subsequent  fiscal  periods  excess  funds 
in  any  reserve  so  established:  Provided, 
that  the  funds  in  the  reserve  shall  not 
exceed  one  fiscal  period’s  budget. 

Promotion,  Research,  and  Information 

§  1 245.50  Plans  and  projects. 

(a)  The  Board  shall  receive  and 
evaluate,  or,  on  its  own  initiative, 
develop  and  submit  to  the  Secretary  for 
approval,  any  plan  or  project  authorized 
under  this  part.  Such  plans  or  projects 
may  provide  for: 

(1)  The  establishment,  issuance, 
effectuation,  or  administration  of 
appropriate  activities  for  research, 
promotion,  advertising,  or  information, 
including  industry  and  consumer 
information,  with  respect  to  U.S.  honey; 

(2)  The  establishment  and  conduct  of 
marketing  research  and  development 
activities  to  encourage,  improve,  or 
expand  the  acquisition  of  knowledge 
pertaining  to  U.S.  honey  or  their 
consumption  and  use,  nutritional 
benefits  or  the  marketing  and  utilization 
of  U.S.  honey; 

(3)  The  development  and  expansion 
of  the  sale  of  U.S.  honey  in  foreign 
markets:  or 

(4)  The  sponsorship  of  research 
designed  to  advance  the  cost- 
effectiveness,  competitiveness, 
efficiency,  pest  and  disease  control,  and 
other  management  aspects  of 
beekeeping,  U.S.  honey  production,  and 
honey  bees. 

(b)  No  plan  or  project  shall  be 
implemented  prior  to  approval  by  the 
Secretary.  Once  a  plan  or  project  is  so 
approved,  the  Board  shall  take 
appropriate  steps  to  implement  it. 

(c)  Each  plan  or  project  implemented 
under  this  part  shall  be  reviewed  or 
evaluated  periodically  by  the  Board  to 
ensure  that  it  contributes  to  an  effective 
program  of  promotion,  research,  or 
information.  If  the  Board  finds  that  any 
such  plan  or  project  does  not  contribute 
to  an  effective  program  of  promotion, 
research,  or  information,  then  the  Board 
shall  terminate  such  plan  or  project. 

(d)  In  addition  to  any  evaluation  that 
may  be  carried  out  pursuant  to 
paragraph  (c)  of  this  section,  the  Board 
shall,  not  less  often  than  every  five 
years,  authorize  and  fund,  from  funds 
otherwise  available  to  the  Board,  an 
independent  evaluation  of  the 
effectiveness  of  the  Order  and  plans  and 
projects  conducted  by  the  Board 
pursuant  to  the  Act.  The  Board  shall 
submit  to  the  Secretary,  and  make 


available  to  the  public,  the  results  of 
each  periodic  independent  evaluation 
conducted  under  this  paragraph. 

(e)  No  plan  or  project  including 
advertising  shall  be  false  or  misleading 
or  disparaging  to  another  agricultural 
commodity  including  but  not  limited  to 
unfair  or  deceptive  acts  or  practices 
with  respect  to  quality,  value,  or  use  of 
any  competing  product.  In  addition,  no 
reference  to  a  brand  name,  trade  name, 
or  State  identification  will  be  made. 

§  1 245.51  Contracts. 

(a)  Subject  to  the  approval  of  the 
Secretary,  the  Board  may: 

(1)  Enter  into  contracts  and 
agreements  to  carry  out  promotion, 
research,  and  information  activities 
relating  to  U.S.  honey,  including 
contracts  and  agreements  with  producer 
associations  or  other  entities  as 
considered  appropriate  by  the  Secretary; 
and 

(2)  Pay  the  cost  of  approved 
promotion,  research,  and  information 
activities  using  assessments  collected 
under  the  Order,  earnings  obtained  from 
assessments,  and  other  income  of  the 
Board. 

(b)  Each  contract  or  agreement  shall 
provide  that  any  person  who  enters  into 
the  contract  or  agreement  with  the 
Board  shall; 

(1)  Develop  and  submit  to  the  Boeird 
a  proposed  activity  together  with  a 
budget  that  specifies  the  cost  to  be 
inciured  to  carry  out  the  activity; 

(2)  Keep  accurate  records  of  all  of  its 
transactions  relating  to  the  contract  or 
agreement; 

(3)  Account  for  funds  received  and 
expended  in  connection  with  the 
contract  or  agreement: 

(4)  Make  periodic  reports  to  the  Board 
of  activities  conducted  under  the 
contract  or  agreement;  and 

(5)  Make  such  other  reports  as  the 
Board  or  the  Secretary  considers 
relevant. 

(c)  Each  contract  or  agreement  shall 
provide  that: 

(1)  The  contractor  or  agreeing  party 
shall  develop  and  submit  to  the  Board 
a  plan  or  project  together  with  a  budget 
or  budgets  that  shall  show  the  estimated 
cost  to  be  incurred  for  such  plan  or 
project: 

(2)  The  contractor  or  agreeing  party 
shall  keep  accurate  records  of  all  its 
transactions  and  make  periodic  reports 
to  the  Board  of  activities  conducted, 
submit  account  for  funds  received  and 
expended,  and  make  such  other  reports 
as  the  Secretary  or  the  Board  may 
require; 

(3)  The  Secretary  may  audit  the 
records  of  the  contracting  or  agreeing 
party  periodically;  and 
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(4)  Any  subcontractor  who  enters  into 
a  contract  with  a  Board  contractor  and 
who  receive  or  otherwise  uses  funds 
allocated  by  the  Board  shall  be  subject 
to  the  same  provisions  as  the  contractor. 

§  1245.52  Patents,  copyrights,  trademarks, 
information,  publications,  and  product  , 
formulations. 

(a)  Patents,  copyrights,  trademarks, 
information,  publications,  and  product 
formulations  developed  through  the  use 
of  funds  received  by  the  Board  under 
this  subpart; 

(1)  Shall  be  the  property  of  the  U.S. 
Government,  as  represented  by  the 
Board,  and  shall,  along  with  any  rents, 
royalties,  residual  payments,  or  other 
income  from  the  rental,  sales,  leasing, 
franchising,  or  other  uses  of  such 
patents,  copyrights,  trademarks, 
information,  publications,  or  product 
formulations,  inure  to  the  benefit  of  the 
Board; 

(2)  Shall  be  considered  income 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
Board;  and 

(3)  May  be  licensed  subject  to 
approval  by  the  Department. 

(h)  Upon  termination  of  this  subpart, 
section  1245.73  shall  apply  to  determine 
disposition  of  all  such  property. 

Reports,  Books,  and  Records 

§  1 245.60  First  handler  reports. 

(a)  Each  first  handler  subject  to  this 
part  shall  be  required  to  report  to  the 
Board,  at  such  time  and  in  such  manner 
as  the  Board  may  prescribe  such 
information  as  may  be  necessary  for  the 
Board  to  perform  its  duties.  Such 
reports  may  include,  but  shall  not  be 
limited  to  the  following: 

(1)  The  first  handler’s  name  and 
address; 

(2)  The  date  of  report  (which  is  alsti 
date  of  payment  to  the  Board); 

(3)  The  period  covered  by  report;  and 

(4)  The  total  quantity  of  U.S.  domestic 
honey  determined  as  assessable  during 
the  reporting  period. 

(b)  First  handlers  who  collect 
assessments  from  producers  or  withhold 
assessments  for  their  accounts  or  pay 
the  assessments  themselves  shall  also 
include  with  each  report  a  list  of  all 
such  producers  whose  honey  was 
handled  during  the  period,  their 
addresses,  and  the  total  assessable 
quantities  handled  for  each  such 
producer. 

(c)  First  handlers  shall  also  include 
with  each  report  the  following: 

(1)  The  total  quantity  of  U.S.  honey 
acquired  during  the  reporting  period; 

(2)  The  total  quantity  of  U.S.  honey 
handled  during  such  period; 


(3)  The  amount  of  U.S.  honey 
acquired  from  each  producer,  giving  the 
name  and  address  of  each  producer; 

(4)  The  assessments  coHected  during 
the  reporting  period; 

(5)  The  quantity  of  U.S.  honey 
purchased  from  a  first  handler 
responsible  fot  paying  the  assessment 
due  pursuant  to  this  Order; 

(6)  The  date  that  assessment  payments 
were  made  on  U.S.  honey  handled; 

(7)  The  first  handler’s  tax 
identification  number;  ‘ 

(8)  The  quantity  of  U.S.  honey 
processed  for  sale  from  a  first  handler’s 
own  production;  and 

(9)  A  record  of  each  transaction  for 
U.S.  honey  on  which  assessments  had 
already  been  paid,  Including  a  statement 
from  the  seller  that  the  assessment  had 
been  paid. 

(d)  In  the  event  of  a  first  handler’s 
death,  bankruptcy,  receivership,  or 
incapacity  to  act,  the  representative  of 
the  handler  or  his  or  her  estate,  shall  be 
considered  the  first  handler  for  the 
purposes  of  this  part. 

§  1 245.61  Books  and  records. 

Each  first  handler  and  producer  shall 
maintain,  and  during  normal  business 
hours,  make  available  for  inspection  by 
employees  or  agents  of  the  Board  or  the 
Secretary,  such  books  and  records  as  are 
necessary  to  carry  out  the  provisions  of 
this  part,  including  such  records  as  are 
necessary  to  verify  any  required  reports. 
A  member  or  alternate  member  of  die 
Board  is  prohibited  from  conducting 
inspections  authorized  by  this  section. 
Such  books  and  records  shall  be 
maintained  for  two  years  beyond  the 
fiscal  period  of  their  applicability. 

(a)  The  Board  may  request  any  other 
information  from  first  handlers  and 
producers,  that  it  deems  necessary  to 
perform  its  duties  under  this  subpart, 
subject  to  the  approval  of  the  Secretary. 

§  1 245.62  Confidential  treatment. 

(a)  All  information  obtained  from  the 
books,  records,  or  reports  required  to  be 
maintained  by  producers  shall  be  kept 
confidential  by  all  employees  and 
agents  of  the  Board  and  all  officers  and 
employees  of  the  Department,  and  shall 
not  be  disclosed  to  the  public.  Only 
such  information  as  the  Secretary  deems 
relevant  shall  be  disclosed,  and  then 
only  in  a  judicial  proceeding  or 
administrative  hearing  brought  at  the 
direction,  or  upon  the  request,  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart. 

(b)  Nothing  in  this  subpart  shall  be 
deemed  to  prohibit; 

(1)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 


producers  or  first  handlers  or.  statistical 
data  collected  therefrom,  if  such 
statements  do  not  identify  the 
information  furnished  by  any  person;  or 

(2)  The  publication  by  direction  of  the 
Secretary  of  the  name  of  any  person 
who  has  been  adjudged  to  have  violated 
this  part,  together  with  a  statement  of 
the  particular  provisions  of  this  part 
violated  by  such  person. 

Miscellaneous 

§  1 245.70  Right  of  the  Secretary. 

All  fiscal  matters,  plans  or  projects, 
rules  or  regulations,  reports,  contracts, 
agreements,  or  other  substantive  actions 
proposed  and  prepared  by  the  Board 
shall  be  submitted  to  the  Secretary  for 
approval. 

§1245.71  Referenda. 

(a)  After  the  initial  referendum,  the 
Secretary  shall  conduct  subsequent 
referenda; 

(1)  Every  seven  years,  to  determine 
whether  producers  of  U.S.  honey  favor 
the  continuation,  suspension,  or 
termination  of  the  Order.  The  Order 
shall  continue  if  it  is  favored  by  a 
majority  of  the  producers  voting  for 
approval  in  the  referendum  and  who 
also  represent  a  majority  of  the  volume 
of  U.S.  honey  produced. 

(2)  At  the  request  of  the  Board  or 
when  petitioned  by  ten  (10)  percent  or 
more  of  the  number  of  persons  eligible 
to  vote  under  the  Order,  but  not  more 
often  than  once  every  five  years  under 
this  paragraph;  or 

(3)  Whenever  the  Department  deems 
that  a  referendum  is  necessary. 

§  1 245.72  Suspension  or  termination. 

(a)  The  Secretary  shall  suspend  or 
terminate  this  part  or  subpart  or  a 
provision  thereof  if  the  Secretary  finds 
that  the  subpart  or  a  provision  thereof 
obstructs  or  does  not  tend  to  effectuate 
the  purposes  of  the  Act,  or  if  the 
Secretary  determines  that  this  subpart  or 
a  provision  thereof  is  not  favored  by 
persons  voting  in  a  referendum 
conducted  pursuant  to  the  Act. 

(b)  The  Secretary  shall  suspend  or 
terminate  this  subpart  at  the  end  of  the 
marketing  year  whenever  the  Secretary 
determines  that  its  suspension  or 
termination  is  approved  or  favored  by  a 
majority  of  the  producers  voting  who, 
during  a  representative  p>eriod 
determined  by  the  Secretary,  have  been 
engaged  in  the  production  of  U.S. 
honey. 

(c)  If,  as  a  result  of  a  referendum  the 
Secretary  determines  that  this  subpart  is 
not  approved,  the  Secretary  shall: 

(1)  Not  later  than  180  days  after 
making  the  determination,  suspend  or 
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terminate,  as  the  case  may  be,  collection 
of  assessments  under  this  subpart;  and 

(2)  As  soon  as  practical,  suspend  or 
terminate,  as  the  case  may  be,  activities 
under  this  Order  and  regulations  issued 
hereunder  in  an  orderly  manner. 

§  1245.73  Proceedings  after  termination. 

(a)  Upon  the  termination  of  this 
subpart,  the  Board  shall  recommend  to 
the  Secretary  not  more  than  five  of  its 
members  to  serve  as  trustees  for  the 
purpose  of  liquidating  the  afiairs  of  the 
Board.  Such  persons,  upon  designation 
by  the  Secretary,  shall  become  trustees 
of  all  funds  and  property  then  in 
possession  or  under  control  of  the 
Board,  including  claims  for  any  funds 
unpaid  or  property  not  delivered  or  any 
other  claim  existing  at  the  time  of  such 
termination. 

(b)  The  said  trustees  shall: 

(1)  Continue  in  such  capacity  until 
dischcuged  by  the  Secretary; 

(2)  Cairy  out  the  obligations  of  the 
Board  under  any  contracts  or 
agreements  entered  into  by  it  pursuant 
to  Section  1245.37; 

(3)  From  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Board  and  of 
the  trustees,  to  such  person  as  the 
Secretary  may  direct;  and 

(4)  Upon  the  direction  of  the 
Secretary,  execute  such  assignments  or 
other  instruments  necessary  or 
appropriate  to  vest  in  such  person  full 
title  and  right  to  all  of  the  funds, 
property,  and  claims  vested  in  the  Board 
or  the  trustees  pursuant  to  this  subpart. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  pursuant  to  this 
subpart  shall  be  subject  to  the  same 
obligations  as  imposed  upon  the 
trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  returned  to  the 
persons  who  contributed  such  funds,  or 
paid  assessments,  or  if  not  practicable, 
shall  be  turned  over  to  the  Department 
to  be  utilized,  to  the  extent  practicable, 
in  the  interest  of  continuing  one  or  more 
of  the  honey  research  or  education 
programs  hitherto  authorized. 

§  1 245.74  Effect  of  termination  or 
amendment. 

Unless  otherwise  expressly  provided 
by  the  Secretary,  terminating  or 
amending  this  subpart  or  any  regulation 
issued  under  it  will  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  that  arose  or  may 
arise  in  connection  with  any  provision 
of  this  subpart; 

(b)  Release  or  extinguish  any  violation 

of  this  subpart;  or  •  i  ■ 


(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States  or  any 
person  with  respect  to  any  violation. 

§1245.75  Personal  liability. 

No  member,  alternate  member, 
employee,  or  agent  of  the  Board  shall  be 
held  personally  responsible,  either 
individually  or  jointly  with  others,  in 
any  way  whatsoever  to  any  person  for 
errors  in  judgment,  mistakes,  or  other 
acts,  either  of  commission  or  omission, 
as  such  member,  alternate  member, 
employee,  or  agent,  except  for  acts  of 
dishonesty  or  willful  misconduct. 

§1245.76  Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  circumstance  is 
held  invalid,  the  validity  of  the 
remainder  of  this  subpart,  or  the 
applicability  thereof  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

§1245.77  Amendments. 

Amendments  to  this  Order  may  be 
proposed  from  time  to  time  by  the  Board 
or  by  any  interested  person  affected  by 
the  provisions  of  the  Act,  including  the 
Department. 

§  1 245.78  0MB  control  numbers. 

The  control  number  assigned  to  the 
information  collection  requirements  in 
this  part  by  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35,  is  OMB  control  number 
0505-0001,  OMB  control  number  0581- 
0217,  and  OMB  control  number  0581- 
[NEW,  to  be  assigned  by  OMB]. 

Dated:  March  26,  2010. 

David  R.  Shipman,  * 

Acting  Administrat  jr. 

[FR  Doc.  2010-7575  Filed  4-9-10;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  FAA-201 0-0275;  Directorate 
Identifier  2000-NM-231-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Model  747-100, 747-1 OOB, 
747-1 OOB  SUD,  747-200B,  747-200C, 
747-200F,  747-300,  747-400,  747- 
400F,  747SR,  and  747SP  Series 
Airplanes 

.  I 

AGENCY:  Federal  Aviation 
Administration  (FA A),  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
Model  747-100,  747-lOOB,  747-lOOB 
SUD,  747-200B,  747-200C,  747-200F, 
.747-300,  747-400,  747-400F,  747SR, 
and  74.7SP  series  airplanes.  This 
proposed  AD  would  require  reworking 
or  replacing  certain  duct  assemblies  in 
the  environmental  control  system  (ECS). 
This  proposed  AD  results  from  reports 
of  duct  assemblies  in  the  ECS  with 
burned  Boeing  Material  Specification 
(BMS)  8-39  polyurethane  foam 
insulation.  This  proposed  AD  also 
results  from  a  report  from  the  airplane 
manufacturer  that  airplanes  were 
assembled  with  duct  assemblies  in  the 
ECS  wrapped  with  BMS  8-39 
polyurethane  foam  insulation,  a 
material  of  which  the  fire  retardant 
properties  deteriorate  with  age.  We  are 
proposing  this  AD  to  prevent  a  potential 
electrical  arc  from  igniting  the  BMS  8- 
39  polyurethane  foam  insulation  on  the 
duct  assemblies  of  the  ECS,  which  could 
propagate  a  small  fire  and  lead  to  a 
larger  fire  that  might  spread  throughout 
the  airplane  through  the  ECS. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  May  27,  2010. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods; 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  202-^93-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue  SE,, 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
Wl 2-140, 1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact  Boeing 
Commercial  Airplanes,  Attention;  Data 
&  Services  Management,  P.  O.  Box  3707, 
MC  2H-65,  Seattle,  Washington  98124- 
2207;  telephone  206-544-5000, 
extension  1;  fax  206-766-5680;  e-mail 
me.boecom@boeing.com;  Internet 
https://www.myboeingfleet.com.  You 
may  review  copies  of  the  referenced 
service  information  at  the  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 
For  information  on  the  availability  of 
this  material  at  the  FAA,  call  425-227- 
1221. 
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Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.reguIations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 

McCormick,  Aerospace  Engineer,  Cabin 
Safety  and  Environmental  Systems 
Branch,  ANM-150S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98057-3356;  telephone  (303)  342-1082; 
fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  wrritten 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2010— 0275;  Directorate  Identifier 
2009-NM-231-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.reguIations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

We  have  received  reports  of  duct 
assemblies  in  the  environmental  control 
system  (ECS)  with  burned  Boeing 
Material  Specification  (BMS)  8-39 
polyurethane  foam  insulation  on  two 
Model  767-200  series  airplanes.  The 
airplane  manufacturer  has  also  notified 
us  that  certain  Model  767-200  and  767- 
300  series  airplanes  and  certain  Model 
747  airplanes  were  assembled  with  duct 
assemblies  in  the  ECS  wrapped  with 
BMS  8-39  polyurethane  foam 
insulation.  The  fire-retardant  properties 
of  the  BMS  8-39  polyurethane  foam 
insulation  deteriorate  with  age.  This, 
along  with  dust,  dirt,  and  other  carbon 
particulate  contamination  of  the 
insulation  on  the  ducts,  adds  an 


available  fuel  source  for  a  potential  fire. 
Once  ignited,  the  foam  insulation  emits 
noxious  smoke,  does  not  self-extinguish, 
and  drips  droplets  of  liquefied 
polyurethane,  which  can  further 
propagate  a  fire.  Because  the  insulation 
is  wrapped  around  the  duct  assemblies, 
which  are  located  throughout  the 
airplane,  if  the  insulation  is  ignited  a 
fire  could  potentially  travel  along  the 
ducts  and  spread  throughout  the 
airplane.  This  condition,  if  noF 
corrected,  could  result  in  a  potential 
electrical  arc  igniting  the  BMS  8-39 
polyurethane  foam  insulation  on  the 
duct  assemblies  of  the  ECS,  which  could 
propagate  a  small  fire  and  lead  to  a 
larger  fire  that  may  spread  throughout 
the  airplane  through  the  ECS. 

Other  Relevant  Rulemaking 

On  January  14,  2008,  we  issued  AD 
2008-02-16,  amendment  39-15346, 
applicable  to  certain  Model  767-200 
and  767-300  series  airplanes.  That  AD  • 
requires  reworking  certain  duct 
assemblies  in  the  ECS.  That  AD  resulted 
from  reports  of  duct  assemblies  in  the 
ECS  with  burned  BMS  8-39 
polyurethane  foam  insulation.  That  AD 
also  resulted  from  a  report  from  the 
airplane  manufacturer  that  airplanes 
were  assembled  with  duct  assemblies  in 
the  ECS  wrapped  with  BMS  8-39 
polyurethane  foam  insulation,  a 
material  of  which  the  fire  retai*dant 
properties  deteriorate  with  age.  We 
issued  that  AD  to  prevent  a  potential 
electrical  arc  from  igniting  the  BMS  8- 
39  polyurethane  foam  insulation  on  the 
duct  assemblies  of  the  ECS,  which  could 
propagate  a  small  fire  and  lead  to  a 
larger  fire  that  might  spread  throughout 
the  airplane  through  the  ECS. 

Additionally,  on  December  14,  2001, 
we  issued  AD  2001-26-09,  amendment 
39-12573  (66  FR  66734,  December  27, 
2001),  applicable  to  certain  Model  767- 
200  series  airplanes.  That  AD  requires  a 
one-time  inspection  for  damage  of  the 
water  line  heater  tape  where  it  passes 
close  to  the  duct  assemblies  of  the  air 
distribution  system  for  the  flight 
compartment.  That  AD  also  requires 
eventual  replacement  of  certain  duct 
assemblies  or  foam  insulation  on  those 
duct  assemblies  with  new  assemblies  or 
improved  foam  insulation.  That  AD  was 
prompted  by  a  report  of  burned  BMS  8- 
39  polyurethane  foam  insulation  on  an 
air  distribution  system  duct  located  in 
the  electronics  and  electrical 
compartment.  The  actions  required  by 
that  AD  are  intended  to  prevent  ignition 
of  foam  insulation  on  th^  air 
distribution  ducts,  which  could  result  in 
a  fire  in  the  airplane. 

We  are  considering  additional 
rulemaking  for  Model  737-100,  -200, 


-200C,  and  -300  series  airplanes,  which 
have  been  determined  to  be  subject  to 
the  same  unsafe  condition. 

Relevant  Service  Information 

We  have  reviewed  Boeing  Service 
Bulletin  747-21A2421,  Revision  2, 
dated  December  19,  2006.  This  service 
bulletin  describes  procedures  for 
reworking  the  affected  duct  assemblies 
in  approximately  44  locations  within 
the  ECS  systems.  The  affected  duct 
assemblies  vary  depending  on  airplane 
configuration.  These  are  some  examples 
of  affected  ECS  systems: 

•  Air  conditioning,  flight  deck 

•  Duct  installation,  conditioned  air 

•  Duct  installation,  air  distribution 
system 

•  Duct  installation,  individual  air 
system 

•  Anemostat  installation,  air 
distribution  system 

•  Humidifier  duct  installation 

•  Heat  exchanger  installation,  air 
conditioning  system 

•  Recirculation  fan  installation,  flight 
deck 

We  have  also  reviewed  Boeing  Service 
Bulletin  747-21A2422,  Revision  2, 
dated  November  16,  2006.  This  service 
bulletin  describes  procedures  for 
reworking  or  replacing  the  single  duct 
assembly  in  the  forward  lower  cargo 
bay.  The  rework  includes  removing  the 
BMS  8-39  polyurethane  foam  insulation 
and  replacing  it  with  BMS  8-300 
polyimide  foam  insulation  that  meets 
flammability  criteria  of  Section  25.856 
(“Fire  Protection:  Thermal/ Acoustic 
Insulation  Materials”)  of  the  Federal 
Aviation  Regulations  (14  CFR 
25.856(a)). 

These  service  bulletins  also  describe 
procedures  for  part-marking  reworked 
duct  assemblies  with  new  part  numbers. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

We  are  proposing  this  AD  because  we 
evaluated  all  relevant  information  and 
determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
type  design.  This  proposed  AD  would 
require  accomplishing  the  actions 
specified  in  the  service  information 
described  previously,  except  as 
discussed  under  “Differences  Between 
the  Proposed  AD  and  the  Service 
Bulletins.” 

Differences-Between  the  Proposed  AD 
and  the  Service  Bulletins 

Boeing  Service  Bulletin  747- 
21A2421,  Revision  2,  dated  December 
19,  2006,  recommends  reworking  the 
affected  duct  assemblies  “during  the 
next  heavy  maintenance  visit,  not  to 
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exceed  30,000  flight-hours”  from  the 
date  on  that  service  bulletin.  Boeing 
Service  Bulletin  747-21A2422,  Revision 
2,  dated  November  16,  2006,  does  not 
recommend  any  compliance  time  for 
reworking  or  replacing  the  affected  duct 
assemblies.  This  proposed  AD  would 
require  operators  to  rework  or  replace 
the  affected  duct  assemblies  within  72 
months  after  the  effective  date  of  the 
AD.  In  developing  the  compliance  time 
for  this  action,  we  considered  the  degree 
of  urgency  associated  with  addressing 
the  subject  unsafe  condition.' We  also 


considered  the  availability  of  required 
parts  and  the  practical  aspect  of 
reworking  or  replacing  the  affected  duct 
assemblies  within  an  interval  that 
parallels  normal  scheduled  maintenance 
for  most  affected  operators.  We  have 
determined  that  the  average  utilization 
of  the  Model  747  fleet  is  approximately 
5,000  flight  hours  each  year.  Therefore, 
we  have  determined  that  72  months  is 
equivalent  to  the  recommended 
compliance  time  of  30,000  flight  hours 
and  it  represents  an  appropriate  interval 
in  which  an  ample  number  of  required 

Estimated  Costs 


parts  will  be  available  to  modify  the 
affected  flr-et  without  adversely  affecting 
the  safety  of  these  airplanes.  This 
difference  has  been  coordinated  with 
Boeing. 

Costs  of  Compliance 

There  are  about  558  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  average  labor  rate  is  $85  per  work- 
hour.  The  following' table  provides  the 
estimated  costs  for  U.S.  operators  to 
comply  with  this  proposed  AD. 


Action 

Work  hours 

Parts  cost,  per  air¬ 
plane 

Cost  per  airplane 

Number  of  U.S.-reg¬ 
istered  airplanes 

Fleet  cost 

Duct  assembly  rework, 
specified  in  Boeing 
Service  Bulletin 

747-21 A2421. 

8  per  duct  (average 
of  130  ducts  per 
airplane). 

$12,305  (average)  ... 

$100,705  (average) 

185 . 

$18,630,425. 

Duct  assembly  rework  or 
replacement,  specified  in 
B^ing  Service  Bulletin 
747-21 A2422. 

1  per  duct  (1  duct 
per  airplane). 

The  manufacturer 
states  that  it  will 
supply  required 
parts  to  the  opera¬ 
tors  at  no  cost.. 

$85 . 

Up  to  168 . 

i 

Up  to  $14,280. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemciking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  vmious 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 


1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979),  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

You  can  find  our  regulatory 
evaluation  and  the  estimated  costs  of 
compliance  in  the  AD  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows:  - 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

The  Boeing  Company:  Docket  No.  FAA— 
2010-027^  Directorate  Identifier  2009- 
NM-231-AD. 


Comments  Due  Date 

(a)  We  must  receive  comments  by  May  27, 
2010. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  the  airplanes 
specified  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  AD,  certificated  in  any  category. 

(1)  The  Boeing  Company  Model  747—100, 
747-lOOB,  747-lOOB  SUD,  747-200B,  747- 
200C,  747-200F,  747-300,  747-400,  747SR, 
and  747SP  series  airplanes  identified  in 
Boeing  Service  Bulletin  747-21 A2421, 
Revision  2,  dated  December  19,  2006. 

(2)  The  Boeing  Company  Model  747-100, 
747-lOOB, 747-200B, 747-200C, 747-200F, 
747-300,  747-400F,  747SR*  and  747SP  series 
airplanes  identified  in  Boeing  Service 
Bulletin  747-21A2422,  Revision  2,  dated 
November  16,  2006. 

Subject 

(d)  Air  Transport  Association  (ATA)  of 
America  Code  21:  Air  conditioning. 

Unsafe  Condition 

(e)  This  AD  results  from  reports  of  duct 
assemblies  in  the  environmental  control 
system  (ECS)  with  burned  Boeing  Material 
Specification  (BMS)  8-39  polyurethane  foam 
insulation.  This  AD  also  results  from  a  report 
from  the  airplane  manufacturer  that  airplanes 
were  assembled  with  duct  assemblies  in  the 
ECS  wrapped  with  BMS  8-39  polyurethane 
foam  insulation,  a  material  of  which  the  fire 
retardant  properties  deteriorate  with  age.  We 
are  issuing  this  AD  to  prevent  a  potential 
electrical  arc  from  igniting  the  BMS  8-39 
polyurethane  foam  insulation  on  the  duct 
assemblies  of  the  ECS,  which  could 
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propagate  a  small  fire  and  lead  to  a  larger  fire 
that  could  spread  throughout  the  airplane 
through  the  ECS. 

Compliance 

(f)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

ECS  Duct  Assembly  Rework  or  Replacement 

(g)  Within  72  months  after  the  effective 
date  of  this  AD,  rework  or  replace  the 
applicable  duct  assemblies  in  the  ECS 
specified  in  and  in  accordance  with  the 
Accomplishment  Instructions  and 
Appendices  A  through  F  of  Boeing  Service 
Bulletin  747-21 A2421,  Revision  2,  dated 
December  19,  2006  (for  Model  747-100,  747- 
1003,  747-lOdB  SUD,  747-200B,  747-200C, 
747-200F,  747-300,  747-400,  747SR,  and 
747SP  series  airplanes);  and  the 
Accomplishment  Instructions  and 
Appendices  A  through  C  of  Boeing  Service 
Bulletin  747-21A2422,  Revision  2,  dated 
November  16,  2006  (for  Model  747-100,  747- 
lOOB, 747-200B, 747-200C, 747-200F,  747- 
300,  747-400F,  747SR,  and  747SP  series 
airplanes). 

Parts  Installation 

(h)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  an  ECS  duct  assembly 
with  BMS  8-39  polyurethane  foam  insulation 
on  any  airplane. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(i) (l)  The  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19.  Send  information  to  ATTN:  Sue 
McCormick,  Aerospace  Engineer,  Cabin 
Safety  and  Environmental  Systems  Branch, 
ANM-150S,  FAA,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98057-3356;  telephone 
(303)  342-1082;  fax  (425)  917-6590.  Or, 
e-mail  information  to  9-ANM-Seattle-ACO-  ' 
AMOC-Requests@faa.gov. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  principal  maintenance  inspector 
(PMI)  or  principal  avionics  inspector  (PAI), 
as  appropriate,  or  lacking  a  principal 
inspector,  your  local  Flight  Standards  District 
Office.  The  AMOC  approval  letter  must 
specifically  reference  this  AD. 

Issued  in  Renton,  Washington,  on  April  1, 
2010. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  2010-8249  Filed  4-9-10;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[Docket  No.  USCG-2008-1017] 

RIN  1625-AA11 

Regulated  Navigation  Areas;  Bars 
Along  the  Coasts  of  Oregon  and 
Washington;  Amendment 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  Regulated  Navigation  Area 
(RNA)  covering  the  Umpqua  River  Bar 
in  Oregon  so  that  it  does  not  include 
those  waters  between  “Navigation  Aid 
Number  8”  and  “Navigation  Aid  Number 
6”  on  the  Umpqua  River.  The  change 
has  been  requested  by  a  number  of 
individuals  and  organizations  that 
believe  they  are  able  to  safely  use  those 
waters  when  the  bar  is  restricted  or 
closed. 

DATES:  Comments  and  related  material 
must  be  received  by  the  Coast  Guard  on 
or  before  May  12,  2010.  Requests  for 
public  meetings  must  be  received  by  the 
Coast  Guard  on  or  before  May  12,  2010. 
ADDRESSES:  You  may  submit  comments 
identified  by  docket  number  USCG- 
2008-1017  using  any  one  of  the 
following  methods: 

(1)  Federal  eRulemaking  Portal: 
http://www.reguIations.gov. 

(2)  Fax:  202^93-2251. 

(3)  Mail:  Docket  Management  Facility 
{M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W12-140, 1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590- 
0001. 

(4)  Hand  delivery:  Same  as  mail 
address  above,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-366-9329. 

To  avoid  duplication,  please  use  only 
one  of  these  four  methods.  See  the 
“Public  Participation  and  Request  for 
Comments”  portion  of  the 
SUPPLEMENTARY  INFORMATION  section 
below  for  instructions  on  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  proposed 
rule,  call  or  e-mail  LT  Kion  Evans, 
Thirteenth  Coast  Guard  District, 
Prevention  Division;  telephone  206- 
220-7232,  e-mail 

Kion. f. Evans@uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 


Wright,  Program  Manager,  Docket 
Operations,  telephone  202-366-9826. 

SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted 
without  change  to  http:// 
www.reguIations.gov  and  will  include 
any  personal  information  you  have 
provided. 

Submitting  Comments 

If  you  submit  a  comment,  please 
include  the  docket  number  for  this 
rulemaking  (USCG— 2008-1017), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  provide  a  reason  for  each 
suggestion  or  recommendation.  You 
may  submit  your  comments  and 
material  online  (via  http:// 
www.reguIations.gov)  or  by  fax,  mail,  or 
hand  delivery,  but  please  use  only  one 
of  these  means.  If  you  submit  a 
comment  online  via 
www.reguIations.gov,  it  will  be 
considered  received  by  the  Coast  Guard 
when  you  successfully  transmit  the 
comment.  If  you  fax,  hand  deliver,  or 
mail  your  comment,  it  will  be 
considered  as  having  been  received  by 
the  Coast  Guard  when  it  is  received  at 
the  Docket  Management  Facility.  We 
recommend  that  you  include  your  name 
and  a  mailing  address,  an  e-mail 
address,  or  a  telephone  number  in  the 
body  of  your  document  so  that  we  can 
contact  you  if  we  have  questions 
regarding  your  submission. 

To  submit  your  comment  online,  go  to 
http://www.reguIations.gov,  click  on  the 
“submit  a  comment”  box,  which  will 
then  become  highlighted  in  blue.  In  the 
“Document  Type”  drop  down  menu 
select  “Proposed  Rule”  and  insert 
“USCG— 2008-1017”  in  the  “Keyword” 
box.  Click  “Search”  then  click  on  the 
balloon  shape  in  the  “Actions”  column. 
If  you  submit  your  comments  by  mail  or 
hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit 
comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  may 
change  the  rule  based  on  your 
comments. 

Viewing  Comments  and  Documents 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
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as  being  available  in  the  docket,  go  to 
http://www.reguIations.gov,  click  on  the 
“read  comments”  box,  which  will  then 
become  highlighted  in  blue.  In  the 
“Keyword”  box  insert  “USCG— 2008- 
1017”  and  click  “Search.”  Click  the 
“Open  Docket  Folder”  in  the  “Actions” 
column.  You  may  also  visit  the  Docket 
Management  Facility  in  Room  W12-140 
on  the  ground  floor  of  the  Department 
of  Transportation  West  Building,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  We  have  an  agreement  with 
the  Department  of  Transportation  to  use 
the  Docket  Management  Facility. 

Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  a  Privacy 
Act  notice  regarding  om  public  dockets 
in  the  January  17,  2008,  issue  of  the 
Federal  Register  (73  FR  3316J. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  on  or  before  May  12,  2010  using 
one  of  the  four  methods  specified  under 
ADDRESSES.  Please  explain  why  you 
believe  a  public  meeting  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

On  November  17,  2009,  the  Coast 
Guard  published  a  Final  Rule  entitled 
“Regulated  Navigation  Areas;  Bars 
Along  the  Coasts  of  Oregon  and 
Washington”  in  the  Federal  Register  (74 
FR  59098J,  which  established  Regulated 
Navigation  Areas  covering  each  of  the 
coastal  bars  in  Oregon  and  Washington. 
Following  implementation  of  the  rule, 
as  codified  at  33  CFR  165.1325,  on 
December  17,  2009,  the  Coast  Guard 
began  receiving  feedback  from  a  number 
of  individuals  and  organizations  that 
use  the  waters  near  the  Umpqua  River 
Bar  in  Oregon  indicating  that  the  RNA 
covering  that  bar,  as  deflned  in  33  CFR 
165.1325(aJ(12),  is  too  large  in  that  they 
.believe  they  are  able  to  safely  use  the 
area  between  “Navigation  Aid  Number 
8”  and  “Navigation  Aid  Number  6”  in 
the  Umpqua  River  when  the  bar  is 
restricted  or  closed. 

In  light  of  the  public  desires 
expressed,  the  possible  economic 
impact  on  the  local  community,  and  the 
Coast  Guard’s  assessment  that  mariners 


are,  in  most  circumstances,  able  to 
safely  operate  between  “Navigation  Aid 
Number  8”  and  “Navigation  Aid  Number 
6”  on  the  Umpqua  River  when  the  bar 
is  restricted  or  closed,  the  Coast  Guard 
proposes  to  change  the  Umpqua  River 
Bar  RNA  as  defined  in  33  CFR 
65.1325(a)(12)  to  allow  such  use 
without  obtaining  permission  of  the 
Captain  of  the  Port  or  his/her  designated 
representatives. 

Discussion  of  Proposed  Rule 

The  proposed  rule  will  change  the 
Umpqua  River  Bar  Regulated  Navigation 
Area  as  defined  in  33  CFR 
165.1325(a)(12)  so  that  it  does  not 
include  those  waters  between 
“Navigation  Aid  Number  8”  and 
“Navigation  Aid  Number  6”  on  the 
Umpqua  River. 

Regulatory  Analyses 

We  developed  this  proposed  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  13  of  these  statutes  or 
executive  orders. 

Regulatory  Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  The  Coast  Guard  has  made  this 
determination  based  on  the  fact  that  this 
rule  will  simply  reduce  the  size  of  an 
established  Regulated  Navigation  Area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  will  affect  those  small 
entities  that  use  the  waters  near  the 
Umpqua  River  Bar.  The  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
however,  because  it  will  simply  reduce 
the  size  of  an  established  Regulated 
Navigation  Area. 


If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LT  Kion 
Evans,  Thirteenth  Coast  Guard  District, 
Prevention  Division;  telephone  206- 
220-7232,  e-mail 

Kion.J.Evans@uscg.mil.  The  Coast  Guard 
will  not  retaliate  against  small  entities 
that  question  or  complain  about  this 
proposed  rule  or  any  policy  or  action  of 
the  Coast  Guard. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this 
proposed  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  hot  cause  a 
taking  of  private  property  or  otherwise 
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have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

.  This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  •md 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That , 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 


technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Department  of  Homeland 
Security  Management  Directive  023-01 
and  Commandant  Instruction 
M16475.1D,  which  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  made  a  preliminary  determination 
that  this  action  is  one  of  a  category  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  This  rule 
involves  the  reduction  in  size  of  a 
Regulated  Navigation  Area.  We  seek  any 
comments  or  information  that  may  lead 
to  the  discovery  of  a  significant 
environmental  impact  from  this 
proposed  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

‘  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191, 195; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
Pub.  L.  107-295, 116  Stat.  2064;  Department 
of  Homeland  Security  Delegation  No.  0170.1. 

2.  Amend  §  165.1325  by  revising 
paragraph  (a)(12)  to  read  as  follows: 

§  1 65.1 325  Regulated  Navigation  Areas; 
Bars  Along  the  Coasts  of  Oregon  and 
Washington. 

(a)  *  *  * 

12)  Umpqua  River  Bar,  Oreg.:  From  a 
point  on  the  shoreline  at  43°41'20"  N., 
124°11'58"  W.  thence  westward  to 
43°41'20"  N.,  124°13'32"  W.  thence 
southward  to  43°38'35"  N.,  124°i4'25" 
W.  thence  eastward  to  a  point  on  the 
shoreline  at  43°38'35”  N.,  124°12'35''  W. 
thence  northward  along  the  shoreline  to 
the  north  end  of  the  training  jetty  at 
43°40'15"  N.,  124°11'49”  W.  thence 


northward  to  a  point  on  the  west  bank 
of  the  entrance  channel  at  43°40'40"  N., 
124°11'41"  W.  thence  southwestward 
along  the  west  bank  of  the  entrance 
channel  thence  northward  along  the 
seaward  shoreline  to  the  beginning. 

•k  -k  it  It  -k 

Dated:  March  26,  2010. 

G.T.  Blore, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Thirteenth  Coast  Guard  District. 

[FR  Doc.  2010-8208  Filed  4-9-10;  8:45  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[Docket  No.  USCG-201 0-0073] 

RIN  1625-AA87 

Safety  and  Security  Zones;  Tall  Ships 
Chailenge  2010,  Great  Lakes; 

Cieveland,  OH;  Bay  City,  Mi;  Duluth, 

MN;  Green  Bay,  Wl;  Chicago,  IL 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  temporary  safety  and  security 
zones  around  each  Tall  Ship  visiting  the 
Great  Lakes  during  the  Tall  Ships 
Challenge  2010  race  series.  These  safety 
and  security  zones  will  provide  for  the 
regulation  of  vessel  traffic  in  the  vicinity 
of  each  Tall  Ship  in  the  navigable 
waters  of  the  United  States.  The  Coast 
Guard  is  taking  this  action  to  safeguard 
participants  and  spectators  from  the 
hazards  associated  with  the  limited 
maneuverability  of  these  Tall  Ships  and 
to  ensure  public  safety  during  Tall 
Ships  events. 

DATES:  Comments  and  related  material 
must  be  received  by  the  Coast  Guard  on 
or  before  May  12,  2010. 

ADDRESSES:  You  may  submit  comments 
identified  by  docket  number  USCG— 
2010-0073  using  any  one  of  the 
following  methods: 

(1)  Federal  eRuIemaking  Portal: 
http://www.regulations.gov. 

(2)  Fax:  202-493-2251. 

(3)  Mail:  Docket  Management  Facility 
(M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W12-140, 1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590- 
0001. 

(4)  Hand  delivery:  Same  as  mail 
address  above,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-366-9329. 
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To  avoid  duplication,  please  use  only 
one  of  these  methods.  See  the  “Public 
Participation  and  Request  for 
Comments”  portion  of  the 
SUPPLEMENTARY  INFORMATION  section 
below  for  instructions  on  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  If  ' 

you  have  questions  on  this  proposed 
rule,  call  or  e-mail  LT  Yamaris  Barril, 
Inspections,  Prevention  Department, 
Ninth  Coast  Guard  District,  Cleveland, 
OH  via  telephone  at  (216)  902-6343,  or 
e-mail  at  Yamaris. D.BarriMuscg.mil. 

If  you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Renee  V.  Wright,  Program  Manager, 
Docket  Operations,  telephone  202-366- 
9826. 

SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted, 
without  change,  to  http:// 
www.reguIations.gov  and  will  include 
any  personal  information  you  have 
provided. 

Submitting  Comments 

If  you  submit  a  comment,  please 
include  the  docket  number  for  this 
rulemaking  (USCG-2010-0073), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  provide  a  reason  for  each 
suggestion  or  recommendation.  You 
may  submit  your  comments  and 
material  online,  or  by  fax,  mail  or  hand 
delivery,  but  please  use  only  one  of 
these  means.  If  you  submit  a  comment 
online  via  http://www.regulations.gov,  it 
will  be  considered  received  by  the  Coast 
Guard  when  you  successfully  transmit 
the  comment.  If  you  fax,  hand  deliver, 
or  mail  your  comment,  it  will  be 
considered  as  having  been  received  by 
the  Coast  Guard  when  it  is  received  at 
the  Docket  Management  Facility.  We 
recommend  that  you  include  your  name 
and  a  mailing  address,  an  e-mail 
address,  or  a  telephone  number  in  the 
body  of  your  document  so  that  we  can 
contact  you  if  we  have  questions 
regarding  your  submission. 

To  submit  your  comment  online,  go  to 
bttp://www.reguIations.gov,  click  on  the 
“submit  a  comment”  box,  which  will 
then  become  highlighted  in  blue.  In  the 
“Document  Type”  drop  down  menu 
select  “Proposed  Rule”  and  insert 
“USCG-2010-0073”  in  the  “Keyword” 
box.  Click  “Search”  then  click  on  the 
balloon  shape  in  the  “Actions”  column. 
If  you  submit  your  comments  by  mail  or 


hand  delivery,. submit  them  in  an' 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit 
comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  may 
change  the  rule  based  on  your 
comments. 

Viewing  Comments  and  Documents 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://www.reguIations.gov,  click  on  the 
“read  comments”  box,  which  will  then 
become  highlighted  in  blue.  In  the 
“Keyword”  box  insert  “USCG-2010- 
0073”  and  click  “Search.”  Click  the 
“Open  Docket  Folder”  in  the  “Actions” 
column.  You  may  also  visit  the  Docket 
Management  Facility  in  Room  W12-140 
on  the  ground  floor  of  the  Department 
of  Transportation  West  Building,  1200 
New  Jersey  Avenue,  SE.,  Washington, 
DC  20590,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  We  have  an  agreement  with 
the  Department  of  Transportation  to  use 
the  Docket  Management  Facility. 

Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  by  the  name  of  the 
individual  submitting  the  commehl  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  a  Privacy 
Act  notice  regarding  our  public  dockets 
in  the  January  17,  2008,  issue  of  the 
Federal  Register  (73  FR  3316). 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  using  one  of  the  four  methods 
specified  under  ADDRESSES.  Please, 
explain  why  you  believe  a  public 
meeting  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

These  temporary  safety  and  security 
zones  are  necessary  to  protect  the  Tall 
Ships  firom  potential  harm  and  to 
protect  the  public  from  the  hazards 
associated  with  the  limited 
maneuverability  of  these  types  of  ships. 
Due  to  the  high  profile  nature  and 
extensive  publicity  associated  with  this 
event,  each  Captain  of  the  Port  (COTP) 
expects  a  large  number  of  spectators  in 


confined  areas  along  the  navigable 
waters  of  the  United  States.  Therefore, 
the  Coast  Guard  is  proposing  to 
implement  a  safety  and  security  zone 
around  each  ship  to  ensure  the  safety  of 
all  Tall  Ships  while  they  operate 
throughout  the  Great  L^es.  The  i 
combination  of  large  numbers  of 
recreational  boaters,  congested 
waterways,  boaters  crossing 
commercially  transited  waterways,  and 
low  maneuverability  of  the  Tall  Ships 
could  easily  result  in  serious  injuries  or 
fatalities. 

Discussion  of  Proposed  Rule 

This  proposed  teniporary  final  rule  is 
intended  to  ensure  the  safety  of  the 
public  and  vessels  during  the  Tall  Ships 
Challenge  2010.  Tall  Ships  will  be 
participating  in  parades  and  then 
mooring  for  official  events  in  the 
harbors  of  Cleveland,  OH;  Bay  City,  MI; 
Duluth,  MN;  Green  Bay,  WI;  and 
Chicago,  IL.  Tall  Ships  may  also  visit 
o.ther  harbors  while  in  the  Great  Lakes. 

The  Coast  Guard  proposes  to  establish 
temporary  safety  and  security  zones 
around  each  Tall  Ship  participating  in 
these  events.  These  safety  and  security 
zones  will  move  with  the  Tall  Ships  as 
they  travel  throughout  the  Great  Lakes. 
The  safety  and  security  zones  will  be 
effective  from  12:01  a.m.  June  23,  2010 
through  12:01  9.m.  on  September  13, 
2010. 

Upon  the  navigable  waters  of  the 
United  States,  except  as  discussed 
below,  no  vessel  or  person  is  allowed 
within  100  yards  of  a  Tall  Ship  that  is 
underway  or  at  anchor,  unless 
authorized  by  the  Captain  of  the  Port  or 
the  on-scene  Official  Patrol.  Any  vessel 
authorized  to  enter  into  a  Tall  Ship 
safety  and  secxirity  zone  must  operate  at 
the  minimum  speed  necessary  to 
maintain  a  safe  course  and  must 
proceed  as  directed  by  the  on-scene 
Official  Patrol.  Even  if  operating  within 
a  Tall  Ship  safety  and  security  zone 
under  proper  authority,  except  as 
discussed  in  the  following  paragraph, 
no  vessel  or  person  is  allowed  within  25 
yards  of  a  Tall  Ship.  In  addition,  upon 
the  navigable  waters  of  the  United 
States^no  vessel  or  person  is  allowed 
within  25  yards  of  any  Tall  Ship  that  is 
moored. 

Vessels  constrained  by  their 
navigational  draft  or  restricted  in  their 
ability  to  maneuver  are  permitted  to 
transit,  in  accordance  with  the 
Navigational  Rules,  within  100  yards  of 
a  Tall  Ship  in  order  to  ensure  a  safe 
passage.  When  navigational  constraints 
of  channels,  rivers,  or  waterways 
prohibit  vessels  from  remaining  100  or 
more  yards  from  a  Tall  Ship,  such 
vessels  are  permitted  to  enter  a  secmity 
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and  safety  zone  but  must  remain  at  the 
greatest  possible  distance  away  from  the 
Tall  Ships  while  operating  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course. 

The  Coast  Guard  expects  the 
temporary  final  rule  will  be  effective 
less  than  30  days  after  publication  in  the 
Federal  Register  because  delaying  the 
effective  date  would  be  contrary  to  the 
public  interest  due  to  the  need  to 
protect  the  public  from  the  dangers 
associated  with  the  limited 
maneuverability  during  Tail  Ships 
events.  - 

Regulatory  Analyses 

We  developed  this  proposed  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  13  of  these  statutes  or 
executive  orders. 

Regulatory  Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  We  conclude  that  this  proposed 
rule  is  not  a  significant  regulatory  action 
because  we  anticipate  that  it  will  have 
minimal  impact  on  the  economy,  will 
not  interfere  with  other  agencies,  will 
not  adversely  alter  the  budget  of  any 
grant  or  loan  recipients,  and  will  not 
raise  any  novel  legal  or  policy  issues. 
The  safety  and  security  zone  around 
each  Tall  Ship  will  be  relatively  small. 
Because  the  safety  and  security  zones 
will  move  along  the  Tall  Ships  course 
through  the  Great  Lakes,  the  zones  will 
exist  for  only  a  minimal  time  in  any  one 
particular  geographical  area  and 
restrictions  on  vessel  movement  within 
any  particular  geographical  area  of  the 
Great  Lakes  is  expected  to  be  minimal. 
Additionally,  under  certain  conditions 
vessels  may  still  transit  through  the 
safety  and  security  zone  when  permitted 
by  proper  authority. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 


The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  each  zone  will  be 
relatively  small  and  vessels  may  still 
transit  through  a  zone  with  permission 
from  the  Official  Patrol  or  when 
navigation  restraints  require.  However, 
this  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  an  area  of  water  in  which 
a  participating  Tall  Ship  is  transiting, 
anchored,  or  moored  between  12:01  a.m. 
on  June  23,  2010  and  12:01  a.m.  on 
September  13,  2010. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-=-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
LT  Yamaris  Barril,  Inspections,  Ninth 
Coast  Guard  District,  Cleveland,  OH  at 
(216)  902-6343.  The  Coast  Guard  will 
not  retaliate  against  small  entities  that 
question  or  complain  about  this 
proposed  rule  or  any  policy  or  action  of 
the  Coast  Guard. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  Tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this 
proposed  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  cause  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  fustice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
Tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  Tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
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energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advcmcement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  {e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  proposed  rule  does  not  use 
■  technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Department  of  Homeland 
Security  Management  Directive  023-01 
and  Commandant  Instruction 
M16475.1D,  which  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321^370f),  and 
have  made  a  preliminary  determination 
that  this  action  is  one  of  a  category  of 
actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  A  preliminary 
environmental  analysis  checklist 
supporting  this  determination  is 
available  in  the  docket  where  indicated 
under  ADDRESSES.  This  proposed  rule 
involves  the  establishment  of  a  safety 
and  security  zone  around  each  Tall  Ship 
participating  in  the  Tall  Ships  Challenge 
2010  race  series.  Based  on  our 
preliminary  determination,  there  are  no 
factors  in  this  case  that  would  limit  the 
use  of  a  categorical  exclusion  under 
section  2.B.2  figure  2-1,  paragraph 
(34)(g)  of  the  Instruction  and  neither  an 
environmental  assessment  nor  a 
environmental  impact  statement  is 
required. 

We  seek  any  comments  or  information 
that  may  lead  to  the  discovery  of  a 
significant  environmental  impact  from 
this  proposed  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 


requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
cunend  33  CFR  pai-t  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191, 195; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
Pub.  L.  107-295, 116  Stat.  2064;  Department 
of  Homeland  Security  Delegation  No.  0170.1. 

2.  Add  §  165.T09-0073  to  read  as 
follows; 

§  1 65.T09-0073  Safety  and  Security  Zones; 
Tall  Ships  Challenge  2010;  Great  Lakes; 
Cleveland,  OH;  Bay  City,  Ml;  Duluth,  MN; 
Green  Bay,  Wl;  Chicago,  IL 

(a)  Definitions.  The  following 
definitions  apply  to  this  section: 

Navigation  Rules  means  the 
Navigation  Rules,  International  and 
Inland  [See,  1972  COLREGS  and  33 
U.S.C.  2001  et  seq.). 

Official  Patrol  means  those  persons 
designated  by  Captain  of  the  Port 
Buffalo,  Detroit,  Sault  Ste.  Marie, 

Duluth  and  Lake  Michigan  to  monitor  a 
Tall  Ship  safety  and  security  zone, 
permit  entry  into  the  zone,  give  legally 
enforceable  orders  to  persons  or  vessels 
within  the  zone,  and  take  other  actions 
authorized  by  the  cognizant  Captain  of 
the  Port. 

Public  Vessel  means  vessels  owned, 
chculered,  or  operated  by  the  United 
States  or  by  a  State  or  political 
subdivision  thereof. 

Tall  Ship  means  any  sailing  vessel 
participating  in  the  Tall  Ships  Challenge 
2010  in  the  Great  Lakes.  This  includes, 
but  is  not  limited  to,  the  following; 
Sailing  Vessel  (S/V)  AMISTAD,  S/V 
APPLEDORE  IV,  S/V  APPLEDORE  V, 
HMS  BOUNTY,  S/V  DENIS  SULLIVAN, 
S/V  EUROPA,  S/V  FAZISI,  S/V 
FRIENDS  OF  GOOD  WILL,  S/V  INLAND 
SEAS,  S/V  LAREVENANTE,  S/V  LYNX, 
S/V  MADELINE,  S/V  FLAGSHIP 
NIAGARA,  S/V  PATHFINDER,  S/V 
PLAYFAIR,  S/V  PRIDE  OF  BALTIMORE 
II,  S/V  ROALD  AMUNDSEN,  S/V  RED 
WITCH,  S/V  ROTALISTE,  S/V 
ROSEWAY,  S/V  UNICORN,  S/V 
WELCOME,  and  S/V  WINDY. 

(b)  Location.  The  following  area  is  a 
safety  and  security  zone:  all  navigable 
waters  of  the  United  States  located  in 
the  Ninth  Coast  Guard  District  within  a 
100  yard  radius  of  any  Tall  Ship. 

(c)  Regulations.  (1)  Entry  into  a  safety 
and  security  zone  described  in 
paragraph  (b)  of  this  section  is 
prohibited  unless  authorized  by  the 


cognizant  Coast  Guard  Captain -of  the  . :  - 
Port  or  the  Official  Patrol.  V  .  )/ 

(2)  Vessels  may  request  permission  to 
enter  into  a  safety  and  security  zone 
described  in  paragraph  (b)  of  this 
section  by  contacting  the  Official  Patrol 
on  VHF  channel  16. 

(3)  Any  vessel  operating  within  a 
safety  and  security  zone  established  by 
this  section  must  operate  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course  and  must  proceed  as 
directed  by  the  Captain  of  the  Port  or 
the  on-scene  Official  Patrol.  Any  vessel 
or  person  allowed  to  enter  a  safety  and 
security  zone  established  by  this  section 
must  still  remain  at  least  25  yards  from 
any  Tall  Ship,  unless  authorized  to 
come  within  such  a  distance  pursuant  to 
paragraph  (c)(4)  of  this  section  or 
permitted  to  come  within  such  a 
distance  by  the  cognizant  Captain  of  the 
Port,  his  or  her  designated 
representative,  or  the  on-scene  Official 
Patrol. 

(4)  Vessels  are  permitted  to  transit 
through  the  safety  and  security  zone  in 
waterways  that  do  not  provide  adequate 
navigable  waters  greater  than  100  yards 
from  the  Tall  Ships.  Vessels  transiting 
such  areas  must  operate  at  the  minimum 
speed  necessary  to  maintain  a  safe 
course  while  also  maintaining  the 
greatest  possible  distance  away  from  the 
Tall  Ships. 

(d)  Effective  period.  This  rule  is 
effective  from  12:01  a.m.  on  Wednesday, 
June  23,  2010  through  12:01  a.m.  on 
Monday  September  13,  2010. 

(e)  Navigation  Rules.  The  Navigation 
Rules  must  apply  at  all  times  within  a 
Tall  Ships  safety  and  security  zone. 

(f)  When  a  Tall  Ship  approaches 
within  25  yards  of  any  vessel  that  is 
moored  or  anchored,  the  stationary 
vessel  must  stay  moored  or  anchored 
while  it  remains  within  the  Tall  Ship’s  ' 
safety  and  security  zone  unless  ordered 
by  or  given  permission  from  the 
cognizant  Captain  of  the  Port,  his  or  her 
designated  representative,  or  the  on¬ 
scene  official  patrol  to  do  otherwise. 

Dated:  March  30,  2010. 

Lome  W.  Thomas, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Ninth  Coast  Guard  District. 

[FR  Doc.  2010-8204  Filed  4-9-10;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  98 

[EPA-HQ-OAR-2009-O925;  FRL-9130-6] 

RIN  2060-AQ02 

Mandatory  Reporting  of  Greenhouse 
Gases 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  amendment. 

SUMMARY:  EPA  is  proposing  to  amend 
the  Mandatory  Greenhouse  Gas  (GHG) 
Reporting  Rule,  to  require  reporters 
subject  to  the  rule  to  provide:  The  name, 
address,  and  ownership  status  of  their 
U.S.  parent  company;  their  primary  and 
all  other  applicable  North  American 
Industry  Classification  System  (NAICS) 
code(s);  and  an  indication  of  whether  or 
not  any  of  their  reported  emissions  are 
from  a  cogeneration  unit.  The 
Mandatory  GHG  Reporting  Rule  requires 
greenhouse  gas  emitting  facilities  and 
suppliers  of  fuels  and  industrial  gases 
from  all  sectors  of  the  economy  to  report 
their  greenhouse  gas  emissions  and  to 
provide  certain  additional  supporting 
data  in  annual  reports  submitted  to 
EPA. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  June  11,  2010. 

Public  Hearing.  EPA  does  not  plan  to 
conduct  a  public  hearing  unless 
requested.  To  request  a  hearing,  please 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
by  April  19,  2010.  If  requested,  the 
public  hearing  will  be  conducted  on  or 
about  April  19,  2010  in  the  Washington, 
DC  area.  EPA  will  provide  further 
information  about  the  hearing  on  its 
webpage  if  a  hearing  is  requested. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
OAR-2009-0925,  by  one  of  the 
following  methods: 

•  Federal  eRuIe  amendment  making 
Portal:  http://www.regulations.gov. 
Follow  the  online  instructions  for  . 
submitting  comments. 

•  E-mail: 

GHGReportingCPNAICS@epa.gov. 
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•  Fax;  (202)  566-1741. 

•  Mail:  Environmental  Protection 
Agency,  EPA  Docket  Center  (EPA/DC), 
Mailcode  282 2T,  Attention  Docket  ID 
No.  EPA-HQ-OAR-2009-0925,  1200 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20460. 

•  Hand/Courier  Delivery:  EPA  Docket 
Center,  Public  Reading  Room,  EPA  West 
Building,  Room  3334, 1301  Constitution 
Avenue,  NW.,  Washington,  DC  20004, 
Attention  Docket  ID  No.  EPA-HQ- 
OAR-2009-0925.  Such  deliveries  are 
only  accepted  during  the  Docket’s 
normal  hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OAR-2009- 
0925,  GHG  Reporting  Corporate  Parent 
and  NAICS  Code.  EPA’s  policy  is  that 
all  comments  received  will  be  included 
in  the  public  docket  without  change  and 
may  be  made  available  online  at 
http://www.regulations.gov,  including 
any  personal  information  provided, 
unless  the  comment  includes 
information  claimed  to  be  confidential 
business  information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Do  not  submit 
information  that  you  consider  to  be  CBI 
or  otherwise  protected  through  http:// 
www.reguIations.gov  or  e-mail.  The 
http://www.regulations.gov  Web  site  is 
an  “anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  ditectly 
to  EPA  without  going  through  http:// 
www.reguIations.gov  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 


special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  dther 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
www.reguIations.gov  or  in  hard  copy  at 
the  Air  Docket,  EPA/DC,  EPA  West, 
Room  B102, 1301  Constitution  Ave., 
NW.,  Washington,  DC.  This  Docket 
Facility  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  telephone  number 
for  the  Public  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Air  Docket  is  (202)  566-1742. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carole  Cook,  Climate  Change  Division, 
Office  of  Atmospheric  Programs  (MC- 
6207J),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  343-9263;  fax  number: 
(202)  343-2342;  e-mail  address: 
GHGMRR@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Additional 
Information  on  Submitting  Comments: 
To  expedite  review  of  your  comments 
by  Agency  staff,  you  are  encouraged  to 
send  a  separate  copy  of  your  comments, 
in  addition  to  the  copy  you  submit  to 
the  official  docket,  to  Carole  Cook,  U.S. 
EPA,  Office  of  Atmospheric  Programs, 
Climate  Change  Division,  Mail  Code 
6207-J,  Washington,  DC  20460, 
telephone  (202)  343-9263,  e-mail 
GHGReportingCPNAICS@epa.gov. 

Regulated  Entities.  This  proposed 
amendment  to  the  Mandatory  GHG 
Reporting  Rule  would  affect  facilities 
that  are  direct  emitters  of  GHGs,  and 
suppliers  of  fuels  and  industrial  gases, 
that  are  already  subject  to  the  rule. 
Regulated  categories  and  entities  would 
include  those  listed  in  Table  1  of  this 
preamble: 


—Examples  of  Regulated  Entities  by  Category 


Category 

NAICS  code 

Examples  of  regulated  entities 

General  Stationary  Fuel  Combustion  Sources  . 

Facilities  operating  boilers,  process  heaters,  incinerators,  tur¬ 
bines,  and  internal  combustion  engines: 

Extractors  of  crude  petroleum  and  natural  gas. 

Manufacturers  of  lumber  and  wood  products. 

Pulp  and  paper  mills. 

Chemical  manufacturers. 

Petroleum  refineries  and  manufacturers  of  coal  products. 
Manufacturers  of  rubber  and  miscellaneous  plastic  products. 

211 

321 

322 
325 
324 

316,  326,  339 
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Table  1— Examples  of  Regulated  Entities  by  Category— Continued 


Category 

NAICS  code 

Examples  of  regulated  entities 

331 

Steel  works,  blast  furnaces. 

332 

Electroplating,  plating,  polishing,  anodizing,  and  coloring. 

336 

Manufacturers  of  motor  vehicle  parts  and  accessories. 

221 

Electric,  gas,  and  sanitary  services. 

622 

Health  services. 

611 

Educational  services. 

Electricity  Generation . . . . 

221112 

Fossil-fuel  fired  electric  generating  units,  including  units 
owned  by  Federal  and  municipal  governments  and  units  lo¬ 
cated  in  Indian  Country. 

Adipic  Acid  Production . 

325199 

Adipic  acid  manufacturing  facilities. 

Aluminum  Production . . 

331312 

Primary  Aluminum  production  facilities. .. 

Ammonia  Manufacturing  ; . 

32531 1 

Anhydrous  and  aqueous  ammonia  manufacturing  facilities. 

Cement  Production  . . . 

327310 

Portland  Cement  manufacturing  plants. 

Ferroalloy  Production . . 

331112 

Ferroalloys  manufacturing  facilities. 

Glass  Production . 

327211 

Rat  glass  manufacturing  facilities. 

327213 

Glass  container  manufacturing  facilities. 

327212 

Other  pressed  and  blown  glass  and  glassware  manufacturing 
facilities. 

HCFC-22  Production  and  HFC-23  Destruction . 

325120 

Chlorodifluoromethane  manufacturing  facilities. 

Hydrogen  Production  . 

325120 

Hydrogen  manufacturing  facilities. 

Iron  and  Steel  Production . 

331111 

Integrated  iron  and  steel  mills,  steel  companies,  sinter  plants. 

blast  furnaces,  basic  oxygen  process  furnace  shops.  * 

Lead  Production . 

331419 

Primary  lead  smelting  and  refining  facilities. 

331492 

Secondary  lead  smelting  and  refining  facilities. 

Lime  Production . . . 

327410 

Calcium  oxide,  calcium  hydroxide,  dolomitic  hydrates  manu¬ 
facturing  facilities. 

Nitric  Acid  Production  . 

325311 

Nitric  acid  manufacturing  facilities. 

Petrochemical  Production . . . 

32511 

Ethylene  dichloride  manufacturing  facilities. 

325199 

Acrylonitrile,  ethylene  oxide,  methanol  manufacturing  facili¬ 
ties. 

Ethylene  manufacturing  facilities. 

325110 

325182 

Carbon  black  manufacturing  facilities. 

Petroleum  Refineries  . 

324110 

Petroleum  refineries. 

Phosphoric  Acid  Production . 

325312 

Phosphoric  acid  manufacturing  facilities. 

Pulp  and  Paper  Manufacturing . 

322110 

Pulp  mills. 

322121 

Paper  mills. 

322130 

Paperboard  mills. 

Silicon  Carbide  Production  . 

327910 

Silicon  carbide  abrasives  manufacturing  facilities. 

Soda  Ash  Manufacturing  . 

325181 

Alkalies  and  chlorine  manufacturing  facilities. 

. 

212391 

Soda  ash,  natural,  mining  and/or  beneficiation. 

Tttanium  Dioxide  Production . 

325188 

Titanium  dioxide  manufacturing  facilities. 

Zinc  Production  . . . 

331419 

Primary  zinc  refining  facilities; 

331492 

Zinc  dust  reclaiming  facilities,  recovering  from  scrap  and/or 
alloying  purchased  metals. 

Municipal  Solid  Waste  Landfills . .'. . 

562212 

Solid  waste  landfills. 

221320 

Sewage  treatment  facilities. 

Manure’  Management  . . 

112111 

Beef  cattle  feedlots. 

112120 

Dairy  cattle  and  milk  production  facilities. 

112210 

Hog  and  pig  farms. 

112310 

Chicken  egg  production  facilities. 

112330 

Turkey  Production. 

112320 

Broilers  and  Other  Meat  type  Chicken  Production. 

Suppliers  of  Coal  Based  Liquids  Fuels  . 

211111 

Coal  liquefaction  at  mine  sites. 

Suppliers  of  Petroleum  Products . 

324110 

Petroleum  refineries.  ‘ 

Suppliers  of  Natural  Gas  and  NGLs . . 

221210 

Natural  gas  distribution  facilities. 

211112 

Natural  gas  liquid  extraction  facilities. 

Suppliers  of  Industrial  GHGs . . . 

325120 

Industrial  gas  manufacturing  facilities. 

Suppliers  of  Carbon  Dioxide  (CO2)  . 

325120 

Industrial  gas  manufacturing  facilities. 

’  EPA  is  not  implementing  subpart  JJ  of  the  Mandatory  GHG  Reporting  Rule  due  to  a  Congressional  restriction  prohibiting  the  expenditure  of 
funds  for  this  purpose.  -  *  ,  ‘ 


Table  1  of  this  preamble  is  not 
intended  to  be  exhaustive,  but  rather 
provides  a  guide  for  readers  regarding 
entities  likely  to  be  regulated  by  this 
action.  Table  1  lists  the  types  of  entities 
that  EPA  currently  is  aware  of  that 
could  be  potentially  affected  by  this . 
action.  Other  types  of  entities  not  listed 


in  the  table  could  also  be  subject  to 
reporting  requirements.  To  determine 
whether  an  entity  is  affected  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  found  in  40 
CFR  part  98,  subpart  A.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 


the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Acronyms  and  Abbreviations.  The 
following  acronyms  and  abbreviations 
are  used  in  this  document. 

CAA  Clean  Air  Act 

CBI  confidential  business  information 

CFG  chlorofluorocarbon 
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CFR  Code  of  Federal  Regulations 
CO2  carbon  dioxide 
C02e  C02-equivalent 
CUSIP  Committee  on  Uniform  Security 
Identification  Procedures 
DUNS  Data  Universal  Numbering  System 
eCRID  Generation  Resource  Integrated 
Database 

EO  Executive  Order 

EPA  U.S.  Environmental  Protection  Agency 
FEIN  Federal  Employee  Identification 
Numbers 

GHG  greenhouse  gas 
HCFC  hydrochlorofluorocarbon 
MFC  hydrofliiorocarbon 
HFE  hydrofluoroether 
ICIS  Integrated  Compliance  Information 
System 

ICR  Information  Collection  Request 
NAICS  North  American  Industry 
Classification  System 
NIH  National  Institutes  of  Health 
NTTAA  National  Technology  Transfer  and 
Advancement  Act  of  1995 
OMB  Office  of  Management  and  Budget 
RCRAInfo  Resource  Conservation  and 
Recovery  Act  database 
RFA  Regulatory  Flexibility  Act 
RGGI  Regional  Greenhouse  Gas  Initiative 
SBREFA  Small  Business  Regulatory 
Enforcement  Fairness  Act 
SEC  Securities  and  Exchange  Commission 
SIC  Standard  Industrial  Classification 
TCR  The  Climate  Registry 
TRl  Toxics  Release  Inventory 
TSCA  Toxic  Substances  Control  Act 
UMRA  Unfunded  Mandates  Reform  Act 
U.S.  United  States 
WCI  Western  Climate  Initiative 
WRI  World  Resources  Institute 

Table  of  Contents 

I.  Background 

A.  Background  on  Proposed  Rule 
Amendment 

B.  Summary  of  the  Proposed  Rule 
Amendment 

C.  Legal  Authority 

D.  Relationship  to  Other  Programs 

1.  EPA  and  Other  Federal  Data  Collection 
Programs 

2.  Non-Federal  Data  Collection  Programs 

II.  Proposed  Rule  Amendment  and  Rationale 

A.  U.S.  Parent  Company 

B.  NAICS  Code 

C.  Cogeneration 

D.  Frequency  of  Reporting 

E.  Applicability 

F.  Request  for  Comment 

III.  Economic  Impacts  of  the  Proposed  Rule 

Amendment 

A.  How  were  compliance  costs  estimated? 

B.  What  are  the  costs  of  the  rule? 

C.  What  are  the  economic  impacts  of  the 
rule? 

D.  What  are  the  impacts  of  the  rule  on 
small  businesses? 

IV.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act  (RFA) 

D.  Unfunded  Mandates  Reform  Act 
(UMRA) 

E.  Executive  Order  13132:  Federalism 


F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

J.  Executive  Order  12898:  Federal  Actions 
To  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

I.  Background 

A.  Background  on  Proposed  Rule 
Amendment 

The  Mandatory  GHG  Reporting  Rule, 
published  on  October  30,  2009  (74  FR 
56260),  requires  reporting  by  facilities 
that  emit  GHGs  (“facilities”)  and  by 
suppliers  of  fuels  and  industrial  gases 
(“suppliers”).  Facilities  and  suppliers 
that  meet  the  applicability  criteria  in 
subpart  A  of  40  CFR  part  98  (“regulated 
entities”  or  “reporters”)  must  submit 
annual  GHG  reports.^  A  list  of  the 
information  that  all  reporters  must 
submit  in  their  annual  reports  is 
included  in  the  general  provisions  of  the 
rule  (see  40  CFR  98.3(c)).  This  list 
includes  owner/operatcr  identification 
information,  but  does  not  currently 
require  reporters  to  provide  information 
on  their  U.S.  parent  company,  on  their 
primary  and  other  applicable  NAICS 
code(s),  or  on  whether  any  of  their 
reported  emissions  are  from  a 
cogeneration  unit.  In  this  notice,  EPA 
proposes  amendments  to  the  Mandatory 
GHG  Reporting  Rule  that  would  require 
facilities  and  suppliers  subject  to  the 
rule  to  provide  this  additional 
information  in  their  annual  reports. 

This  preamble  is  divided  into  four 
sections.  The  first  section  of  the 
preamble  provides  background  and  an 
overview  of  the  proposed  rule 
amendment,  discusses  EPA’s  legal 
authority  under  the  Clean  Air  Act  (CAA) 
for  collecting  the  proposed  additional 
information  and  describes  the 
relationship  between  this  information 
and  the  information  already  collected  by 
other  Federal,  regional,  and  State 
reporting  programs.  The  second  section 
of  the  preamble  states  the  proposed  rule 
requirements  and  summarizes  the 
rationale  for  requiring  facilities  and 
suppliers  subject  to  the  rule  to  report 
this  additional  information  on  an 
annual  basis.  This  section  also  includes 
a  summary  of  issues  associated  with  the 
proposed  rule  amendment  upon  which 
EPA  is  particularly  interested  in 


2  Because  they  are  not  covered  under  40  CFR  part 
98,  this  rule  does  not  apply  to  mobile  sources. 


receiving  comment.  The  third  section  of 
the  preamble  provides  a  summary  of  the 
impacts  and  costs  of  the  proposed  rule 
amendment.  The  fourth  and  final 
section  of  the  preamble  discusses  the 
various  statutory  and  executive  order 
requirements  applicable  to  the  proposed 
rule  amendment. 

B.  Summary  of  the  Proposed  Rule 
Amendment 

EPA  is  proposing  to  add  three  data 
elements  to  the  list  of  data  elements 
specified  in  40  CFR  98.3.  These  data 
elements  would  be  included  in  the 
annual  GHG  reports  that  facilities  and 
suppliers  subject  to  the  Mandatory  GHG 
Reporting  Rule  are  required  to  submit. 
Specifically,  this  proposed  rule 
amendment  would  require  each  reporter 
to  (1)  provide  the  legal  name  and 
physical  address  of  its  highest-level  U.S. 
parent  company  and  to  indicate  its 
ownership  status  by  selecting  from  a  list 
of  codes  provided  by  EPA;  ^  (2)  provide 
its  primciry  and  other  applicable  North 
American  Industry  Classification 
System  (NAICS)  code(s):  and  (3) 
indicate  whether  any  of  its  reported 
emissions  are  from  a  cogeneration  unit. 

This  proposed  rule  amendment 
applies  to  all  facilities  and  suppliers 
required  to  report  under  40  CFR  part  98, 
published  on  October  30,  2009  (74  FR 
56260).“*  Therefore,  all  facilities  and 
suppliers  that  meet  the  applicability 
criteria  in  40  CFR  part  98,  subpart  A 
would  be  required  to  report  the 
additional  data  elements  included  in 
this  proposal.5 

C.  Legal  Authority 

EPA  is  proposing  this  rule 
amendment  under  the  existing  authority 
provided  in  CAA  section  114.  As  noted 
in  the  Mandatory  GHG  Reporting  Rule, 
CAA  section  114  provides  EPA  with 
broad  authority  to  require  the 
information  mandated  by  this  proposed 
rule  amendment  because  such 
information  will  inform  EPA’s 
implementation  of  various  CAA 
provisions  (74  FR  66264).  Under  CAA 
section  114(a)(1),  the  Administrator  may 
require  emission  sources,  persons 
subject  to  the  CAA,  manufacturers  of 
emission  control  or  process  equipment. 


3  This  information  would  not  be  required  if,  upon 
finalization  of  this  rule  amendment,  EPA  decides  to 
require  reporters  to  list  all  of  their  U.S.  parent 
companies  and  their  respective  percentages  of 
ownership. 

If  additional  categories  are  proposed  and 
finalized  in  40  CFR  part  98,  then  this  rule 
amendment  would  apply  to  those  categories  as 
well. 

“  EPA  is  not  implementing  subpart  JJ  of  the 
Mandatory  GHG  Reporting  Rule  due  to  a 
Congressional  restriction  prohibiting  the 
expenditure  of  funds  for  this  purpose. 
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or  persons  whom  the  Administrator 
believes  may  have  necessary 
information,  to  monitor  and  report 
emissions  and  to  provide  such  other 
information  as  the  Administrator 
requests  for  the  purposes  of  carrying  out 
any  provision  of  the  CAA  (except  for  a 
.provision  of  title  II  with  respect  to 
motor  vehicles). 

As  discussed  in  greater  detail  in  the 
response  to  comments  for  the  final 
Mandatory  GHG  Reporting  Rule,  EPA 
may  gather  information  for  a  variety  of 
purposes,  including  for  the  purpose  of 
assisting  in  the  development  of 
emissions  standards  under  CAA  section 
111,  determining  compliance  with 
implementation  plans  or  standards,  or 
more  broadly  for  “carrying  out  any 
provision”  of  the  CAA.  Section  103  of 
the  CAA  authorizes  EPA  to  establish  a 
national  research  and  development 
program,  including  nonregulatory 
approaches  and  technologies,  for  the 
prevention  and  control  of  air  pollution, 
including  greenhouse  gases.  The  data 
collected  under  this  proposed  rule 
amendment  could  inform  EPA’s 
implementation  of  section  103(g)  of  the 
CAA  regarding  improvements  in  sector 
based  nonregulatory  strategies  and 
technologies  for  preventing  or  reducing 
air  pollutants. 

In  addition,  corporate  parent  and 
NAICS  code  data  could  assist  EPA  in 
developing  and  improving  air  pollution 
emission  inventories.  A  more  detailed 
understanding  of  the  sources  and 
operational  categories  of  GHG  emissions 
could  lead  to  improvements  in  air 
pollution  emissions  information  that  is 
relied  upon  to  develop  effective  control 
methods.  The  additional  information 
may  also  inform  regulatory  strategies 
being  evaluated  by  EPA. 

Given  the  broad  scope  of  CAA  section 
114,  it  is  appropriate  for  EPA  to  gather 
the  information  required  by  this 
proposed  rule  amendment  because  such 
information  is  relevant  to  EPA’s 
carrying  out  a  wide  variety  of  CAA 
provisions. 

D.  Relationship  to  Other  Programs 

This  section  of  the  preamble  discusses 
other  Federal  and  non-Federal  reporting 
programs  that  collect  information 
similar  to  the  information  that  EPA 
would  collect  under  this  proposed  rule 
amendment.  Although  considerable 
information  on  GHG  emitting  industrial 
facilities  and  on  suppliers  of  fuel  and 
industrial  gas  is  already  collected  by 
EPA,  other  Federal  and  State  agencies, 
and  private  and  nonprofit  organizations, 
no  other  source  of  information  meets  all 
of  the  objectives  that  EPA  has  set  out  for 
this  proposed  rulemaking.  Specifically, 
no  other  reporting  program  meets  all  of 


the  following  criteria:  Identifies  each 
reporter’s  highest-level  U.S.  parent 
company:  identifies  each  reporter’s 
primary  and  all  other  applicable  NAICS 
codes:  includes  information  on 
cogeneration:  covers  all  reporters  to  the 
Greenhouse  Gas  Mandatory  Reporting 
Rule:  is  collected  annually:  and  is 
available  to  EPA. 

This  section  of  the  preamble  reviews 
the  data  collected  under  other  reporting 
programs  and  compares  those  data  with 
the  data  that  would  be  collected  under 
this  proposed  rule  amendment.  Section 
II  of  the  preamble  (Proposed  Rule 
Amendment  and  Rationale)  compares 
the  specific  definitions  that  EPA  is 
proposing  to  use  for  U.S.  parent 
company,  NAICS  code,  and 
cogeneration  unit,  for  purposes  of  this 
rule  amendment,  with  the  definitions 
used  by  other  Federal  and  non-Federal 
programs,  and  explains  why  we  have 
selected  the  particular  definitions  that 
are  used  here. 

1.  EPA  and  Other  Federal  Data 
Collection  Programs  U.S.  Parent 
Company 

Currently,  three  EPA  programs  collect 
parent  company  information:  The 
Toxics  Release  Inventory  (TRI)  under 
Section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act: 
Risk  Management  Plans  under  Section 
212(r)  of  the  Clean  Air  Act:  and  the 
Inventory  Update  Rule  under  the  Toxic 
Substances  Control  Act  (TSCA).  Of 
these  three  programs,  TRI  is  the  only 
one  that  requires  reporters  to  submit 
information  on  their  highest-level  U.S. 
parent  company.®  TRI  requires  the 
parent’s  name  and  Dun  &  Bradstreet 
Universal  Numbering  System  (DUNS)  ^ 
identifier  to  be  reported  annually.  EPA 
estimates  that  approximately  two-thirds 
of  the  reporters  to  the  Mandatory  GHG 
Reporting  Rule  are  also  required  to 
report  to  TRI. 

Risk  Management  Plans  under  CAA 
section  212(r)  are  required  to  include 
information  on  “parent  company.”  ® 


6  For  purposes  of  TRI  Form  R,  a  reporter’s  parent 
company  is  deRned  as  the  highest-level  company, 
located  in  the  United  States  that  directly  owns  at 
least  50  percent  of  the  voting  stock  of  the  company 
(Toxic  Chemical  Release  Inventory  Reporting  Forms 
and  Instructions,  EPA  260-R-09-006.  October 
2009,  page  34). 

^  The  Data  Universal  Numbering  System  (DUNS) 
is  a  unique  9-digit  numerical  identiher  used  to 
identify  individual  business  entities  in  databases 
maintained  by  Dun  &  Bradstreet. 

‘  EPA’s  guidance  for  Risk  Management  Plans 
states  “Your  parent  company  is  the  corporation  or 
other  business  entity  that  owns  at  least  50  percent 
of  the  voting  stock  of  your  company.  If  you  are 
owned  by  a  joint  venture,  enter  the  first  of  your  two 
major  owners  here.  If  your  company  does  not  have 
a  parent  company,  leave  this  data  element  blank.” 
Risk  Management  Plan  Guidance,  http:// 


However,  the  parent  company  reported  * 
in  a  Risk  Management  Plan  is  not 
necessarily  the  highest-level  U.S.  parent 
company.  Risk  Management  Plans  are 
generally  submitted  only  once  every  five 
years,  but  must  be  updated  when  a 
chemical  accident  occurs  at  a  facility. 

The  Inventory  Update  Rule  under  TSCA 
requires  reporting  of  both  the 
production  facility  where  a  specific 
chemical  is  produced  and  the  corporate 
unit  responsible  for  the  production  or 
importation  of  the  chemical.  However, 
reporters  are  not  required  to  identify  the 
highest-level  U.S.  parent  company  and 
the  program  does  not  define  “company.” 

Several  EPA  programs  under  the 
CAA,  including  the  Mandatory  GHG 
Reporting  Rule,  require  reporters  to 
identify  the  “owner  or  operator”  of  each 
affected  facility.  In  these  programs, 
“owner”  ®  refers  to  the  person  or  legal 
entity  that  owns  the  facility  and  its 
productive  infrastructure.  “Operator” 
refers  to  the  legal  entity  that  controls 
day-to-day  operations.  Under  some 
regulatory  and  reporting  programs, 
“operator”  refers  specifically  to  the  plant 
or  site  manager.  Although  in  some 
cases,  the  owner  or  operator  is  also  the  ' 
highest-level  U.S.  parent  company,  the 
information  currently  collected  under 
the  majority  of  CAA  programs  is  not 
designed  to  specifically  identify  the 
highest-level  U.S.  parent  company  or  to 
provide  insight  into  the  corporate 
ownership  structure  because  that 
information  is  not  necessary  to 
determine  compliance  with  particular 
regulatory  requirements.  EPA  does 
generate  information  on  the  highest- 
level  U.S.  parent  company  of  electric 
generating  facilities  in  its  Emissions  and 
Generation  Resource  Integrated 
Database  (eCRID).  However,  these 
parent  company  data  are  based  on 
ownership  information  reported  to  the 
Energy  Information  Administration  of 
the  U.S.  Department  of  Energy,  and  on 
internal  EPA  research.  eCRID  contains 
U.S.  parent  company  data  for 
approximately  5,000  electric  generating 
facilities,  of  which  approximately  2,000 


www.epa.gov/emergencies/docs/chem/ 

RMPeSubmit_users_manuaI.pdfltpage=33. 

®  Under  40  CFR  98.6,  “owner”  means  any  person 
who  has  a  legal  or  equitable  title  to,  has  a  leasehold 
interest  in,  or  control  of  a  facility  or  supplier, 
except  a  person  whose  legal  or  equitable  title  to  or 
leasehold  interest  in  the  facility  or  supplier  arises 
solely  because  the  person  is  a  limited  partner  in  a 
partnership  that  has  legal  or  equitable  title  to,  has 
a  leasehold  interest  in,  or  control  of  the  facility  or 
supplier  shall  not  be  considered  an  “owner”  of  the 
facility  or  supplier. 

‘  10  Under  40  CFR  98.6,  “Operator”  means  any 
person  who  operates  or  supervises  a  facility  or 
supplier. 
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are  projected  to  be  subject  to  the 
Mandatory  GHG  Reporting  Rule.^i 

Primary  and  Other  NAICS  Codes 

In  addition  to  collecting  information 
on  reporters’  U.S.  parent  companies, 
this  proposed  rule  amendment  would 
require  facilities  and  suppliers  reporting 
under  the  Mandatory  GHG  Reporting 
Rule  to  report  their  primary  and  other 
applicable  NAICS  codes.12  This, 
information  is  useful  for  benchmarking 
the  environmental  performance  of 
companies  and  facilities  relative  to 
others  in  their  sector.  Among  all  EPA 
programs,  only  TRI  requires  reporters  to 
submit  primary  NAICS  codes  as  well  as 
other  relevant  NAICS  codes.  As  noted 
above,  EPA  estimates  that 
approximately  two-thirds  of  the 
reporters  under  the  Mandatory  GHG 
Reporting  Rule  are  also  required  to 
report  to  TRI. 

EPA  does  collect  NAICS  code 
information  through  routine  compliance 
reporting  in  multiple  programs,  but 
those  data  are  not  complete.  The  air 
compliance  data  contained  in  the  Air 
Facilities  System  and  the  water 
compliance  data  contained  in  the  Permit 
Compliance  System  both  include 
primary  NAICS  codes,  but  not  other 
relevant  NAICS  codes.  Conversely,  the 
compliance  data  for  hazardous  waste 
management  contained  in  the  Resource 
Conservation  and  Recovery  Act  database 
(RCRAInfo)  include  multiple  NAICS 
codes  for  facilities  with  more  than  one 
relevant  code,  but  do  not  identify  the 
primary  NAICS  code.  The  Integrated 
Compliance  Information  System  (ICIS), 
which  houses  a  variety  of  enforcement 
records,  also  includes  NAICS  codes,  but 
does  not  explain  how  these  codes  are 
derived.  In  addition,  none  of  the 
compliance  databases  provide  complete 
coverage  of  the  facilities  subject  to  the 
Mandatory  GHG  Reporting  Rule. 


Of  the  approximately  3,000  electric  generating 
facilities  that  are  not  projected  to  be  subject  to  the 
Mandatory  GHG  Reporting  Rule,  about  half  do  not 
combust  any  fossil  fuel  (e.g.,  they  utilize  hydro, 
nuclear,  wind  or  solar  power)  and  the  other  half 
emit  or  are  expected  to  emit  less  than  25,000  metric 
tons  of  C02e  per  year.  The  approximately  2,000 
electric  generating  facilities  that  are  projected  to  be 
subject  to  the  Mandatory  GHG  Reporting  Rule 
account  for  99.7%  of  the  total  GHG  emissions  from 
all  electric  generators. 

A  reporter’s  primary  North  American  Industrial 
Classification  System  (NAICS)  code  is  defined  as 
the  six-digit  NAICS  code  that  represents  the 
reporter’s  primary  product/ activity /service  as 
defined  in  “North  American  Industrial 
Classification  System  Manual  2007,”  available  from 
the  U.S.  Department  of  Commerce,  National 
Technical  Information  Service.  All  other  NAICS 
codes  relating  to  product(s)/activity(s)/service(s) 
which  provide  economic  profit  (but  which  are  not 
related  to  the  principal  source  of  revenue)  are 
additional  NAICS  codes. 


Cogeneration 

There  are  currently  no  EPA  programs 
that  require  facilities  or  suppliers  to 
report  the  use  of  cogeneration  units. 
EPA’s  Combined  Heat  and  Power 
Partnership,  a  voluntary  program 
created  in  2001,  requires  that  Partners 
complete  a  Letter  of  Intent  stating  that 
they  agree  to  provide  data  on  existing 
combined  heat  and  power  (also  known 
as  cogeneration)  projects  and  on  new 
project  development  to  help  EPA 
determine  climate  benqfits.^3  However, 
this  is  a  voluntary  program  and  does  not 
provide  coverage  of  all  cogeneration 
units.  The  Energy  Information 
Administration  does  collect  information 
on  cogeneration  from  utility  and  non¬ 
utility  power  generators  greater  than  1 
megawatt  (MW).'*’* 

2.  Non-Federal  Data  Collection 
Programs 

EPA  is  aware  of  a  number  of  State, 
regional,  and  international  GHG 
reporting  programs  that  are  in  place  or 
under  development.  In  developing  this 
proposed  rule  amendment,  EPA 
reviewed  18  State  programs.  A  summary 
of  these  State  programs  may  be  found  in 
the  docket  at  EPA-HQ-OAR-2009— 
0925.  EPA  also  reviewed  four  other 
reporting  initiatives  or  protocols:  The 
Climate  Registry  (TCR),  the  World 
Resources  Institute  (WRI)  Greenhouse 
Gas  Protocol,  the  Regional  Greenhouse 
Gas  Initiative  (RGGI),  and  the  Western 
Climate  Initiative  (WCI).  In  reviewing 
these  GHG  reporting  programs,  EPA 
considered  whether  they  contain 
information  on  U.S.  parent  company, 
NAICS  code(s),  or  cogeneration  that  is 
comparable  in  coverage  (of  facilities  and 
suppliers),  specific  information 
collected,  data  quality  and  timeliness,  to 
what  would  be  required  under  this 
proposed  rule  amendment.  EPA  also 
considered  whether  the  Agency  had 
access  to  the  data  collected  under  these 
programs. 

In  general,  EPA  found  that  the  data 
collected  under  State  and  other  non- 
Federal  data  collection  programs  are 
designed  to  serve  the  specific  purposes 
of  those  programs  and  do  not  appear  to 
meet  the  objectives  of  this  proposed  rule 
amendment. 

U.S.  Parent  Corhpany 

EPA  identified  two  State  programs — 
those  in  California  and  Delaware — that 
require  reporting  of  parent  company 


http://www.epa.gov/chp. 

'■*  ElA-860.  Annual  Electric  Generator  Report 
http://www.eia.doe.gov/cneaf/electricity/page/ 
eia8S0.html:  and, 

EIA-861,  Annual  Electric  Power  Industry  Report 
h  ttp://www.  eia .  doe.gov/cneaf/eIectricity/page/ 
eia861.html. 


information.  The  Climate  Registry  and 
WRI  Greenhouse  Gas  Protocol  also 
encourage  reporters  to  list  their  parent 
company  on  a  voluntary  basis  but  do 
not  require  this  information.  The 
Climate  Registry  and  WRI  Greenhouse 
Gas  Protocol  encourage  participating 
organizations  to  report  their  GHG 
emissions  at  the  highest  organizational 
level  (e.g.,  corporate  level),  and  that  the 
organization  account  for  all  emissions 
sources.  RGGI  collects  information  on 
corporate  associations  from  those 
organizations  that  submit  bids  in  its 
annual  GHG  allowance  auctions. 
Additional  information  on  the 
collection  of  corporate  and/or  parent 
company  information  by  California, 
Delaware,  TCR,  WCI,  and  RGGI,  as  well 
as  on  the  WRI  Greenhouse  .Gas  Protocol, 
may  be  found  in  the  docket  at  EPA-HQ- 
OAR-2009-0925.. 

Primary  and  Other  NAICS  Codes 

All  of  the  State  programs  require 
reporting  of  either  the  NAICS  codes  or 
Standard  Industrial  Classification  (SIC) 
codes.  The  Western  Climate  Initiative  is 
the  only  regional  reporting  program  that 
requires  reporters  to  submit  their  NAICS 
codes  as  part  of  their  annual  report. 

Cogeneration 

Most  State  reporting  programs  do  not 
require  separate  reporting  of 
cogeneration  emissions  or  notification 
regarding  the  operation  of  cogeneration 
units.  RGGI  does  not  require  any 
additional  reporting  for  cogeneration 
units.  WCI  requires  limited  information 
on  type  of  unit  and  thermal  output. >6 
However,  WCI  is  considering  including 
separate  reporting  requirements  for 
cogeneration  units. 

Of  the  State  programs  that  require 
cogeneration  reporting,  the  California 
and  New  Mexico  programs  have  the 
most  extensive  reporting  requirements. 
For  these  programs,  reporters  with  a 
cogeneration  unit  must  report  detailed 
information  on  the  type  of  unit;  the 
amount  of  electricity  generated:  the 
amount  of  thermal  energy  produced;  the 
amount  of  electricity  and  thermal 
energy  used  on  site,  sold  to  a  distributer. 


Regional  Greenhouse  Gas  Initiative:  Final 
Model  Rule.  December  31,  2008  [http:// 
www.westemcIimateinitiative.org/component/ 
remository/Reporting-Committee-Documents/Draft- 
Essential-Requirements-for-Mandatory-Reporting — 
FinaI-Draft-( May-  7&-2009)/orderby, 4/page,  1  /) . 

Western  Climate  Initiative;  Final  Essential 
Requirements  for  Mandatory  Reporting — July  15, 
2009  [http://www.  westemclimateinitiative.org/ 
component/remository/func-startdown/1 1 8/]. 

'^Western  Climate  Initiative:  Background 
Document  and  P. -ogress  Report  for  Essential 
Requirements  of  Mandate  ry  Reporting  for  the 
Western  Climate  Initiative,  January  6,  2009 
[http://  WWW. westemclimateinitiative.org/ 
com  ponen  t/remository/func-startdown/ 74/]. 
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or  provided  directly  to  another 
company;  the  total  GHG  emissions  for 
the  unit;  the  GHG  emissions  allocated  to 
thermal  energy  output;  and  the  GHG 
emissions  allocated  to  electricity 
generation.  The  California  reporting  rule 
also  requires  the  amount  of 
supplemental  fuel  consumed  by  duct 
burners  for  heat  recovery  steam 
generators.**  ” 

Although  reporting  of  cogeneration  is 
not  required  by  TCR,  reporters  are 
encouraged  to  report  emissions  at  the 
unit  level  and  to  allocate  emissions 
between  electric  and  thermal  energy 
outputs  for  cogeneration  units.^** 

II.  Proposed  Rule  Amendment  and 
Rationale 

This  section  of  the  preamble  explains 
the  requirements  of  the  proposed  rule 
amendment  as  well  as  the  rationale  for 
EPA’s  proposal  for  collecting  the 
additional  data  elements  siunmarized  in 
Section  I.B.  of  this  preamble. 

This  propos'ed  rule  amendment  would 
provide  information  useful  to  EPA  in 
carrying  out  a  number  of  potential 
nonregulatory  and  regulatory  efforts 
authorized  under  the  CAA,  including 
informtng  the  development  of  future 
climate  change  strategies.  For  example, 
through  data  collected  under  this 
proposed  rule  amendment,  EPA  would 
gain  a  better  understanding  of  the 
aggregate  GHG  emissions  of 
corporations  and  specific  industry 
sectors. 

A.  U.S.  Parent  Company 

Although  the  proposed  rule  language 
•  includes  the  requirements  for  only  one 
option  (i.e..  Option  2  below),  EPA  is 
proposing  two  options  for  collecting 
U.S.  parent  company  information: 


Option. iQ  -  j  V.  ■  ; 

EPA  is  proposing  to  require  all 
facilities  and  suppliers  subject  to  the 
Mandatory  GHG  Reporting  Rule  (40  CFR 
part  98)  to  provide  the  legal  name  and 
physical  address  of  their  U.S.  parent 
company.  Under  this  option,  a  reporter's 
U.S.  parent  company  is  defined  as  the 
highest-level  company,  located  in  the 
United  States,  and  with  the  largest 
ownership  interest  in  the  reporting 
entity  as  of  December  31  of  the  reporting 
year.  The  U.S.  parent  company’s  ' 
physical  address  is  defined  as  the  street 
address,  city,  state  and  zip  code  of  the 
U.S.  parent  company’s  physical 
location. 

Each  reporter  would  also  be  required 
to  indicate  one  of  the  following  with 
respect  to  its  ownership  status: 

•  “S” — single  ownership  (the 
reporting  entity  is  entirely  owned  by  a 
single  company  which  is  not  owned  by 
any  other  company,  e.g.,  it  is  not  a 
subsidiary  or  division,  of  another 
company). 

•  “W” — wholly  owned  (the  reporting 
entity  is  entirely  owned  by  a  single 
company  which  is,  itself,  owned  by 
another  company,  e.g.,  it  is  a  subsidiary 
or  division  of  another  company). 

•  “M” — multiple  owners  (the 
reporting  entity  is  owned  by  more  than 
one  company).2i 

Option  2 

EPA  is  also  proposing  that  reporters 
list  the  names  and  physical  addresses  of 
all  of  their  U.S.  parent  companies  and 
their  respective  percentages  of 
ownership.  Under  Option  2,  EPA 
proposes  to  define  U.S.  parent 
company(s)  as  the  highest-level  U.S. 
company(s)  with  an  ownership  interest 


in  the  reporting  entity  as  of  December 
31  of  the  reporting  year.  The  physical 
address  of  a  U.S.  parent  company  is 
defined  as  the  street  address,  city,  state 
and  zip  code  of  the  U.S.  parent 
company’s  physical  location. 

With  this  option  EPA  recognizes  that 
some  facilities  and  suppliers  may  be 
owned  by  multiple  companies  and  seeks 
to  gather  a  more  complete  picture  of  the 
ownership  status  for  each  reporter. 
Facilities  and  suppliers  would  be 
required  to  report  all  of  their  U.S.  parent 
companies  regardless  of  the  percentage 
of  their  ownership  stake.  Note  that  this 
option  would  not  necessarily  ask  for  all 
of  the  owners  in  an  individual  reporter’s 
corporate  structure,  just  the  highest- 
level  parent  companies.  If  a  facility  or 
supplier  has  only  one  parent  company, 
that  company  should  be  reported  at  100 
percent. 

Reporting  all  U.S.  parent  companies 
by  their  percentage  of  ownership  would 
provide  EPA  with  a  more  complete 
picture  of  a  facility’s  or  supplier’s 
parent  companies  rather  than  having 
information  solely  on  the  parent 
company  with  the  largest  ownership 
interest.  This  option  would  provide  EPA 
with  a  more  complete  data  set. 

EPA  is  proposing  to  provide  the 
following  instruction  to  reporters  on 
how  to  report  the  U.S.  parent 
company(s)  data  element  under  options 
1  and  2  as  described  above: 

Each  reporter  must  provide  the  legal 
name(s)  and  physical  address(es)  of 
their  U.S.  parent  company(s).  Table  2  of 
this  preamble  provides  examples  along 
with  additional  instruction  to  assist 
with  the  determination  of  a  reporter’s 
U.S.  parent  company(s): 


Table  2— Proposed  Instruction  for  Reporters  on  How  To  Report  U.S.  Parent  Company(s) 


Reporting  scenario 


The  reporting  entity  is  entirely  owrred  by  a  sin¬ 
gle  U.S.  company  that  is  not  owned  by  any 
other  company  (e.g.,  it  is  not  a  subsidiary  or 
division  of  another  company). 

The  reporting  entity  is  entirely  owned  by  a  sin¬ 
gle  U.S.  company  which,  is,  itself,  owned  by 
another  company  (e.g.,  it  is  a  division  or  sub¬ 
sidiary  of  a  higher-level  company). 

The  reporting  entity  is  owned  by  more  than  one 
U.S.  company  (e.g.,  company  A  owns  40%, 
company  B  owns  35%  and  company  C  owns 
25%). 


How  to  report  U.S.  parent  company  under 
Option  1 


Provide  that  company’s  legal  name  and  phys¬ 
ical  address  as  the  U.S.  parent  company. 
Mark  “S”  for  Single  Ownership  in  the  asso¬ 
ciated  box. 

Provide  the  legal  name  and  physical  address 
of  the  highest-level  company  in  the  owner¬ 
ship  hierarchy  as  the  U.S.  parent  company. 
Mark  “W”  for  Wholly  Owned  in  the  associ¬ 
ated  box.  ’ 

Provide  the  legal  name  and  physical  address 
of  the  company  with  the  largest  ownership 
interest  as  the  U.S.  parent  company.  Mark 
“M”  for  Multiple  Owners. 


How  to  report  U.S.  parent  company  under 
Option  2 


Provide  that  company’s  legal  name  and  phys¬ 
ical  address  as  the  U.S.  parent  company. 
Enter  100%  as  the  percent  ownership 

Provide  the  legal  name  and  physical  address 
of  the  highest-level  company  in  the  owner¬ 
ship  hierarchy  as  the  U.S.  parent  company. 
Enter  100%  as  the  percent  ownership. 

Provide  the  legal  names  and  physical  ad¬ 
dresses  of  .:?!l  of  the  companies  with  an 
ownership  interest  as  U.S.  parent  compa¬ 
nies.  Enter  the  percent  ownership  of  each 
company. 


California  Code  of  Regulations,  Title  17, 
Section  95112. 

New  Mexico  Greenhouse  Gas  Mandatory 
Emissions  Reporting:  Emissions  Quantification 
Procedures  for  20.2.73  NMAC  and  20.2.87  NMAC, 


Emissions  Year  2009.  http:// 

www.Timenv.state.nm.us/aqb/ghg/documents/ 

NM_GHGEI_quantif_procedures_2009.pdf). 


^“The  Climate  Registry:  General  Reporting 
Protocol,  Version  1.1,  May  2008  (http;// 
www.theclimateregistry.org). 

This  information,  “S”,  “W”  and  “M”  would  not 
be  required  under  Option  2. 
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Table  2— Proposed  Instruction  for  Reporters  on  How  To  Report  U.S.  Parent  Company(s)— Continued 


Reporting  scenario 


How  to  report  U.S.  parent  company  under 
Option  1 


How  to  report  U.S.  parent  company  under 
.  Option  2 


The  reporting  entity  is  entirely  owned  by  a  for¬ 
eign  company. 


The  reporting  entity  is  partially  owned  by  a  for¬ 
eign  company. 


The  reporting  entity  is  owned  by  a  joint  venture 
or  cooperative. 


The  reporting  entity  is  a  Federally-owned  facility 


Provide  the  legal  name  and  physical  address 
of  the  foreign  company’s  highest-level  com¬ 
pany  based  in  the  U.S.  as  the  U.S.  parent 
company.  Mark  “W”  for  Wholly  Owned  in 
the  associated  box. 

(1)  If  the  reporting  entity  is  not  entirely  owned 
by  the  foreign  company,  but  the  foreign 
company  has  the  largest  ownership  inter¬ 
est,  then  provide  the  legal  name  and  phys¬ 
ical  address  of  the  foreign  company’s  high¬ 
est-level  company  based  in  the  U.S.  as  the 
U.S.  parent  company.  Mark  “M”  for  Multiple 
Owners  in  the  associated  box. 

(2)  If  the  foreign  company  does  not  have  the 
largest  ownership  interest  in  the  reporting 
entity,  then  provide  the  name  and  physical 
address  of  the  company  with  the  largest 
ownership  interest  as  the  U.S.  parent  com¬ 
pany.  Mark  “M”  for  Multiple  Owners  in  the 
associated  box. 

The  joint  venture  or  cooperative  is  its  own 
U.S.  parent  company.  Provide  the  joint  ven¬ 
ture  or  cooperative’s  legal  name  and  phys¬ 
ical  address  as  the  U.S.  parent  company. 
Mark  “W”  for  Wholly  Owned  in  the  associ¬ 
ated  box. 

Enter  U.S.  Government,  and  leave  the  ad¬ 
dress  field  and  ownership  box  blank. 


Provide  the  legal  name  and  physical  address 
of  the  foreign  company’s  highest-level  com¬ 
pany  based  in  the  U.S.  as  the  U.S.  parent 
company.  Enter  100%  as  the  percent  own¬ 
ership. 

Provide  the  legal  name  and  physical  address 
of  the  foreign  entity’s  highest-level  company 
based  in  the  U.S.,  along  with  the  legal 
names  and  physical  addresses  of  all  the 
other  companies  with  an  ownership  interest, 
as  U.S.  parent  companies.  Enter  the  per¬ 
cent  ownership  of  each  company. 


The  joint  venture  or  cooperative  is  its  own 
U.S.  parent  company.  Provide  the  joint  ven¬ 
ture  or  cooperative’s  legal  name  and  phys¬ 
ical  address  as  the  U.S.  parent  company. 
Enter  1 00%  as  the  percent  ownership. 

Enter  U.S.  Government,  and  leave  the  ad¬ 
dress  and  percent  ownership  fields  blank. 


EPA  may  issue  additional  guidance 
for  reporters  after  this  proposed  rule 
amendment  is  finalized. 

The  proposed  definition  of  U.S. 
parent  company  used  in  this  proposed 
rule  amendment  is  similar;  to  that  used 
in  the  TRI  program.  However,  to 
improve  data  quality,  EPA  is  proposing 
to  slightly  modify  the  definition  of  the 
U.S.  parent  company  used  in  the  TRI 
program  for  the  purposes  of  this 
proposed  rule  amendment.  EPA  is 
proposing  to  adjust  the  ownership 
criteria  used  in  the  TRI  definition  of 
U.S.  parent  company  from  over  50 
percent  of  voting  stock  to  largest 
ownership  interest  in  the  company  for 
the  purpose  of  this  action  only.  EPA  is 
not  proposing  to  alter  the  definition 
used  for  the  TRI  program.  In  reviewing 
TRI  data,  EPA  has  determined  that  the 
TRI  definition  may  result  in  incomplete 
information  in  situations  where  a 
company  has  multiple  owners,  but  no 
one  company  owns  over  50  percent. 

In  addition,  EPA  reviewed  how 
corporations  and/or  parent  companies 
are  defined  in  the  WRI  Greenhouse  Gas 
Protocol,  TCR,  and  RGGI  to  determine  if 
some  or  all  of  the  definitions  could  be 
applied  to  this  proposed  rule 
amendment.  Neither  WRI,  TGR,  nor 
RGGI  have  a  definition  of  U.S.  parent 
company,  and  after  a  review  of  the 
programs,  EPA  determined  that  the 
definitions  of  corporation  (and  similar 


terminology  depending  on  the  program) 
are  not  appropriate  for  this  proposed 
rule  amendment.  For  a  summary  of  this 
analysis  please  see  the  docket  at  EPA- 
HQ-OAR-2009-0925. 

Rationale 

The  purpose  of  collecting  the  name 
and  physical  address  of  the  U.S.  parent 
company(s)  on  the  annual  reporting 
form  for  the  Mandatory  GHG  Reporting 
Rule  is  to  assist  in  aggregating  facility- 
based  GHG  emissions  data  to  the  * 
corporate  level.  This  additional  data 
element  would  allow  EPA  to  compile 
more  comprehensive  information  on 
corporate  GHG  emissions  and  conduct  a 
variety  of  analyses.  EPA  received  some 
comments  on  the  Mandatory  GHG 
Reporting  Rule  from  various  entities 
supporting  the  collection  of  parent 
company  data  and  emphasizing  the 
importance  of  being  able  to  aggregate 
the  data  to  the  corporate  level.  For 
example,  one  commenter  stated  that 
“Company  identification  is  a  critical 
requirement  for  *  *  *  understanding 
the  impact,  risks,  and  opportunities 
*  *  *  due  to  climate  change.”  22 
Another  commenter  stated,  “That  the 
EPA  [should]  add  a  requirement  that 
facilities  subject  to  reporting  under  the 
proposed  rule  clearly  identify  their 


Comment  Docket  ID  No.  EPA-HQ-OAR-2008- 
0508-0415.1. 


parent  company  and  the  prbportion  of 
the  facility  the  parent/holding  company 
owns.  Without  this  information  it  is 
very  difficult  to  consolidate  facility 
level  data  to  company  level  data 

*  *  *»23 

EPA  recognizes  that  data  aggregated  at 
the  corporate  level  would  likely  be 
incomplete  because  the  Mandatory  GHG 
Reporting  Rule  requires  reporting  of 
only  those  emissions  for  which 
calculation  methods  are  provided  in  the 
rule  and,  for  certain  source  categories, 
requires  reporting  only  from  those 
facilities  and  suppliers  whose  emissions 
are  above  specified  thresholds.  In  other 
words,  corporate-level  data  might  be 
incomplete,  because  40  CFR  part  98 
does  not  cover  all  GHG  emissions  from 
every  source,  and  some  facilities  and 
operations  within  a  company  may  not 
be  required  to  report  their  GHG 
emissions. 

However,  collecting  information  on 
U.S.  parent  company(s)  would  augment 
and  complement  the  facility-level  GHG 
emission  data  currently  collected  under 
the  Mandatory  GHG  Reporting  Rule  and 
would  not  be  repetitive  of  information 
already  collected  in  the  rule.  In 
addition,  the  Mandatory  GHG  Reporting 
Rule  covers  approximately  85  percent  of 
U.S.  GHG  emissions,  therefore  the  data 


Comment  Docket  ID  No.  EPA-HQ-OAR-2008— 
.0508-0984.1. 


18462 


Federal  Register / Vol.  75,  No./ 69 / Monday April  12,  2010 /Proposed  Rules 


collected  under  this  proposed  rule 
amendment  would  be  useful. 

Under  Option  1,  each  reporter  would 
report  the  legal  name  and  physical 
address  of  their  highest-level  U.S. 
parent  company  and  would  select  from 
a  list  of  three  possible  ownership 
structures,  selecting  the  type  of 
ownership  that  best  describes  the 
ownership  structure  for  the  facility  or 
supplier.  Using  this  approach,  EPA 
would  collect  information  on  whether  a 
facility  or  supplier  is  owned  by  a  single 
entity  or  multiple  entities.  Option  1 
would  enable  EPA  to  collect  additional 
data  on  the  ownership  structure  of  a 
facility  or  supplier,  which  would  allow 
(with  additional  research)  a  more 
complete  picture  of  a  facility’s  or 
supplier’s  GHG  emissions  among  U.S. 
parent  companies,  without  requiring 
facilities  to  list  all  of  their  owners. 

Under  Option  2,  facilities  and 
suppliers  would  report  the  legal  names 
ajid  physical  addresses  of  all  their  U.S. 
parent  companies  together  with  each 
U.S.  parent  company’s  percentage  of 
ownership.  The  advantage  of  this  option 
is  that  it  would  proVide  EPA  with  a 
more  complete  picture  of  a  facility’s  or 
supplier’s  parent  companies  rather  than 
having  information  on  solely  the  parent 
company  with  the  largest  ownership 
interest. 

Other  Data  Element  Considered 

EPA  considered  adding  a  requirement 
to  this  proposed  rule  amendment  to 
report  a  numeric  corporate  identifier 
derived  fi'om  a  database  that  would 
verify  the  facility-parent  company 
linkage.  EPA  considered  both  private 
and  public  sources  of  facility-parent 
company  identifiers  including  the 
following:  Dun  &  Bradstreet  Data 
Universal  Numbering  System  (DUNS), 
Securities  and  Exchange  Commission 
(SEC)  Central  Index  Key,  Stock  Tickers, 
Committee  on  Uniform  Security 
Identification  Procedures  (CUSIP), 
Federal  Employee  Identification 
Numbers  (FEIN),  National  Institutes  of 
Health  (NIH)  Electronic  Research 
Administration,  and  LexisNexis.  For  a 
summary  of  these  corporate  identifiers 
please  see  the  docket  at  EPA-HQ-OAR- 
2009-0925.  EPA  decided  not  to  propose 
a  numeric  identifier  because  none  of  the 
options  considered  meet  the  Agency’s 
data  needs.  The  privately  held  databases 
such  as  Dun  &  Bradstreet  DUNS  and 
CUSIP  require  a  licensing  agreement 
with  the  Agency,  which  potentially 
restricts  the  use  of  the  data.  In  addition, 
users  outside  of  EPA  would  need  to 
purchase  a  license  to  use  the  numeric 
identifier  data  element.  Several  of  the 
options  considered,  such  as  stock 
tickers,  CUSIP,  SEC  central  index  key. 


and  LexisNexis  only  cover  public 
corporations.  The  Mandatory  GHG 
Reporting  Rule  covers  both  private  and 
public  corporations.  In  accordance  with 
Internal  Revenue  Code  6103,  FEINs  can 
only  be  collected  and  released  on  a 
voluntary  basis  and  EPA  would  have  no 
method  for  evaluating  the  quality  of  the 
information.  Accordingly  we  are  not 
proposing  a  corporate  numeric 
identifier. 

B.NAICSCode  . 

In  addition  to  collecting  information 
on  each  reporter’s  U.S.  parent 
company (s),  this  proposed  rule 
amendment  would  require  each  facility 
or  supplier  reporting  under  the 
Mandatory  GHG  Reporting  Rule  to 
report  its  primary  NAICS  code  and  any 
other  NAICS  codes  applicable  to  its 
facility.  This  information  is  useful 
because  it  would  provide  an  additional 
data  element  that  can  assist  EPA  to 
further  aggregate  and  analyze  the  data 
collected  under  the  Mandatory  GHG 
Reporting  Rule  at  the  sector  level. 

For  the  purposes  of  this  proposed  rule 
amendment,  EPA  is  proposing  to  define 
a  reporter’s  primary  North  American 
Industry  Classification  System  (NAICS) 
code  as  the  six-digit  code  that  represents 
the  reporter’s  primary  product/activity/ 
service  at  the  facility,  as  defined  in 
“North  American  Industry  Classification 
System  Manual  2007,”  available  from 
the  U.S.  Department  of  Commerce, 
National  Technical  Information  Service. 
The  primary  NAICS  code  is  the 
principal  source  of  revenue.  EPA  is 
proposing  to  define  additional  NAICS 
codes  as  those  codes  that  correspond  to 
product(s)/activity(s)/service(s)  that 
provide  economic  profit,  but  that  are  not 
related  to  the  principal  source  of 
revenue.  EPA  considered  using  three 
and  four  digit  NAICS  codes,  but  chose 
the  six  digit  NAICS  code(s)  because  they 
provide  more  detailed  information.  In 
addition,  use  of  the  six  digit  NAICS 
codes  is  consistent  with  TRI  and  other 
EPA  databases.  Therefore,  the  six  digit 
NAICS  codes  allow  data  to  be  compmed 
across  EPA  data  sets. 

EPA  is  proposing  the  following 
instructions  to  reporters  regarding  the 
designation  of  NAICS  code(s): 

Enter  the  six-digit  North  American 
Industry  Classification  System  (NAICS) 
code  that  most  accurately  describes  the 
primary  product/activity/service  at  the 
facility,  based  on  value  of  shipments.  A 
facility  may  consist  of  two  or  more 
distinct  and  separate  economic  units 
that  may  have  different  NAICS  codes. 
Provide  all  other  NAICS  codes  relating 
to  produt:t(s)/activity(s)/service(s)  that 
provide  economic  profit.  but  that  are  not 
related  to  the  principal  source  of 


revenue  for  your  facility,  in  order  of 
largest  revenue  to  smallest.  For 
additional  guidance  on  how  to 
determine  the  proper  NAICS  code(s)  go 
to  http://www.census.gov/eos/www/ 
naics/. 

Federal  facilities  should  report  the 
NAICS  code  that  most  closely  represents 
the  activities  taking  place  at  the  site.  For 
example,  a  federally-owned,  fossil-fuel 
fired  electrical  power  plant  would  be 
classified  as  221112 — electric  power 
generation,  fossil  fuels. 

The  proposed  definition  and 
instructions  for  reporting  NAICS  codes 
are  consistent  with  those  used  by  TRI 
and  other  EPA  data  collections.  In 
addition,  the  definition  and 
methodology  for  determining  the 
primary  NAICS  code  for  a  facility  are 
consistent  with  the  definition  and 
methodology  used  by  the  Bureau  of  the 
Census  and  other  government  agencies. 

C.  Cogeneration 

EPA  is  proposing  to  require  that 
reporters  subject  to  the  Mandatory  GHG 
Reporting  Rule  indicate  (by  checking 
yes  or  no)  whether  some  or  all  of  the 
GHG  emissions  they  report  are  from  a 
cogeneration  (also  kpown  as  combined 
heat  and  power  (CHP))  unit  located  at 
the  facility.  For  the  purposes  of  this 
proposal,  a  cogeneration  unit  is  defined 
as  a  unit  that  produces  electric  energy 
and  useful  thermal  energy  for  industrial, 
commercial,  or  heating  and  cooling 
purposes,  through  the  sequential  [or 
simultaneous]«use  of  the  original  fuel 
energy.24  EPA  based  this  proposed 
definition  of  cogeneration  on  the 
Agency’s  Acid  Rain  Program  to  promote 
consistency  and  comparable  data 
collection  across  EPA  regulatory 
programs. 

Cogeneration  units  generate  both 
electricity  and  thermal  energy  from  a 
single  fuel  source.  Because  less  fuel  is 
burned  to  produce  each  unit  of  energy 
output,  cogeneration  is  more  efficient 
than  separate  generation  of  electricity 
and  thermal  energy  to  meet  the  facility’s 
loads,  thereby  reducing  air  pollution 
and  GHG  emissions.  Additional 
efficiencies  and  emissions  reductions 
are  gained  by  the  reduction  or 
elimination  of  transmission  and 
distribution  line  losses  associated  with 
transporting  central  station  generation. 

Facilities  with  cogeneration  units  may 
increase  their  on-site  GHG  emissions 
when  compared  to  similar  facilities 
purchasing  central-station  electricity 
emd  generating  separate  thermal  energy 
on-site.  This  can  occur  because  the 
facility  is  using  cogeneration  to 
efficiently  generate  electric  and  thermal 


2<40CFR72.2. 
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energy  for  its  own  use  and  in  some 
cases,  selling  excess  power  to  the  grid. 
While  more  fuel  is  being  burned  on  site, 
it  is  displacing  purchased  central 
electric  generation  off-site,  as  well  as  the 
stand-alone  generation  of  on  site 
thermal  energy,  and  the  associated  GHG 
emissions.  Even  in  these  cases, 
cogeneration  units  can  result  in  net 
reductions  of  GHG  emissions  compared 
to  separate  power  and  heat  generation. 

Information  on  the  types  and 
characteristics  of  facilities  that  employ 
cogeneration  technologies  and  the 
performance  of  cogeneration  units  could 
be  important  to  future  development  of 
greenhouse  gas  mitigation  strategies. 

EPA  recognizes  that  the  information 
required  under  this  proposal  may  not, 
by  itself,  be  sufficient  to  determine  the 
actu_al  quantity  of  GHG  emissions 
occurring  from  cogeneration  units  at 
individual  reporting  facilities, 
companies  or  NAICS  sectors.  It  would 
also  not  provide  the  degree  to  which 
those  cogeneration  emissions  displace 
fossil  fuel  or  other  fuel  source  emissions 
from  central  station  generation  plants. 
However,  the  proposed  information 
would  allow  EPA  and  States  to  identify 
facilities  using  cogeneration.  In 
addition,  EPA  recognizes  that  not  all 
emissions  at  individual  reporting 
facilities  with  cogeneration  are 
attributable  to  the  cogeneration  unit(s). 
As  such,  it  should  not  be  inferred  that' 
all  emissions  at  an  individual  reporting 
facility  with  cogeneration  are  attributed 
to  the  cogeneration  unit(s). 

This  information  is  not  currently 
collected  by  EPA  and  only  limited  data 
are  available  from  other  Federal  and 
State  programs.  EPA’s  Combined  Heat 
and  Power  Partnership, a  voluntary 
program  created  in  2001,  requires  that 
Partners  complete  a  Letter  of  Intent  that 
states  that  Partner  agrees  to  provide  data 
on  existing  Combined  Heat  and  Power 
(also  known  as  cogeneration)  projects 
and  new  project  development  to  help 
EPA  determine  climate  benefits. 

Because  the  Combined  Heat  and  Power 
Partnership  is  a  voluntary  program,  it  is 
not  a  comprehensive  source  for  this 
data.  The  data  available  from  the  Energy 
Information  Administration  of  the  U.S. 
Department  of  Energy  is  limited  to 
utility  and  non-utility  power  generators 
greater  than  1  MW.^e  By  requiring  all 
facilities  subject  to  the  Mandatory  GHG 
Reporting  Rule  to  report  the  operation  of 
cogeneration  units  at  their  facility,  EPA 
would  significantly  broaden  its 


http://www.epa.gov/chp. 

26EIA-860,  Annual  Electric  Generator  Report 
h  ttp://  WWW.  eia  .doe.gov/cneaf/eIectrici  ty/page/ 
eia860.html:  and,  EIA-861,  Annual  Electric  Power 
Industry  Report  http://www.eia.doe.gov/cneaf/ 
elertricity/page/eia861  .html. 


knowledge  regarding  the  current 
implementation  of  cogeneration  in  all 
sectors  of  the  economy.  By  collecting 
this  information  annually,  EPA  would 
also  be  able  to  track  changes  in  the  use 
of  this  technology  in  individual  sectors 
and  across  the  entire  U.S.  economy. 

-The  burden  of  reporting  this 
additional  information  to  EPA  would  be 
minimal,  because  reporters  are  already 
required  to  submit  annual  reports  and 
should  readily  know  (or  could  quickly 
determine),  whether  there  is  a 
cogeneration  unit  at  the  facility. 

D.  Frequency  of  Reporting 

EPA  is  proposing  to  require  that 
facilities  and  suppliers  subject  to  the 
Mandatory  GHG  Reporting  Rule  submit 
information  regarding  their  U.S.  parent 
company,  their  NAICS  code(s),  and 
whether  or  not  any  of  their  reported 
emissions  are  from  a  cogeneration  unit, 
on  an  annual  basis,  as  part  of  their 
annual  reports.  EPA  is  further  proposing 
to  require  that  regulated  entities  report 
this  information  as  it  exists  on 
December  31  of  the  reporting  year,  to  be 
consistent  with  other  EPA  reporting 
programs,  such  as  TRI. 

EPA  recognizes  that  a  reporter’s  U.S. 
parent  company  and/or  NAICS  code(s) 
may  change  during  the  course  of  the 
year.  In  some  instances  this  information 
may  even  change  multiple  times 
throughout  the  year.  However,  EPA 
determined  that  if  it  were  to  require 
reporters  to  update  these  data  elements 
more  than  once  a  year,  such  as  every 
time  there  is  a  change  in  a  reporter’s 
U.S.  parent  company,  or  in  its  primary 
product,  activity,  or  service,  the  burden 
of  this  information  collection  would  be 
greater  than  the  benefit  of  obtaining  that 
additional  information.  Therefore,  EPA 
is  proposing  that  reporters  only  be 
required  to  report  on  these  data 
elements  once  a  year,  as  part  of  their 
regularly  scheduled  annual  reports. 

E.  Applicability 

EPA  proposes  that  all  facilities  and 
suppliers  subject  to  the  Mandatory  GHG 
Reporting  Rule  be  required  to  report  the 
additional  information  proposed  in  this 
amendment.  The  proposed  definitions 
of  “U.S.  parent  company,”  “primary  and 
other  applicable  NAICS  code(s),”  and 
“cogeneration  unit”  would  apply  only  to 
this  proposal  to  add  these  data  elements 
to  the  list  of  items  that  must  be  reported 
under  40  CFR  98.3(c)  of  subpart  A.  The 
proposed  definitions  would  not  change 
the  applicability  of  any  subpart  in  the 
promulgated  Mandatory  GHG  Reporting 
Rule  (40  CFR  part  98).  They  also  would 
not  change  the  level  of  reporting  or  who 
is  required  to  submit  reports. 


The  proposed  definition  of  U.S. 
parent  company  would  not  override  or 
change  the  meaning  of  similar  terms 
that  refer  to  company  level  or  co..')  <rate  . 
level  requirements.  Many  subparts 
(including  subparts  A,  C,  G,  K,  P,  Q,  R, 

Y,  GG,  and  HH)  use  the  term  “company 
records,”  which  is  defined  in  subpart  A. 
The  term  “corporate  level”  is  used  in 
subpart  MM  to  require  importers  and 
exporters  to  report  at  the  corporate 
level,  rather  than  the  facility  level. 
“Corporate  documents”  are  referred  to  in 
subpart  A.  None  of  these  terms, 
definitions,  or  associated  requirements 
would  be  affected  by  the  proposed 
definition  of  “U.S.  parent  company.” 

In  addition,  the  proposed  definition  of 
U.S.  parent  company  would  also  not 
affect  the  definitions  of  “importer”  and 
“exporter”  in  subpart  A,  or  the 
applicability  of  the  suppliers  source 
categories  (40  CFR  part  98).  The 
proposed  definition  also  does  not  affect 
the  term  “local  distribution  company”  as 
described  in  40  CFR  part  98,  subpart 
NN.  These  .terms  retain  their  meaning  in 
the  Mandatory  GHG  Reporting  Rule. 

F.  Request  for  Comment 

EPA  requests  comments  on  its 
proposal  to  require  reporters  under  the 
Mandatory  GHG  Reporting  Rule  (40  CFR 
part  98)  to  provide  information 
regarding  their  U.S.  parent  company, 
their  NAICS  code(s),  and  whether  any  of 
their  reported  emissions  are  from  a 
cogeneration  unit. 

While  EPA  is  interested  in  receiving 
comments  on  the  proposal  in  its 
entirety,  EPA  is  particularly  interested 
in  receiving  comments  on  the  following 
issues.  First,  EPA  is  interested  in 
receiving  comments  on  using  numeric 
corporate  identifiers  and  whether  there 
are  additional  numeric  identifiers  the 
Agency  should  consider  for  this 
proposed  rule  amendment. 

Second,  EPA  solicits  comments  on 
whether  it  should  be  mandatory  or 
voluntary  for  reporters  to  indicate 
whether  or  not  any  of  their  emissions 
arise  from  the  operation  of  cogeneration 
units.  EPA  is  interested  in  receiving 
comments,  data,  and  analysis  on  both 
the  option  of  mandating  the  disclosure 
of  this  information,  and  the  option  of 
making  the  reporting  of  this  information 
voluntary. 

Third,  EPA  solicits  comments  on 
whether  facilities  and  suppliers  owned 
by  foreign  companies  always  have  a 
U.S. -based  parent  company  as  defined 
in  today’s  proposal.  EPA  is  interested  in 
receiving  comments,  data  and  analysis 
on  whether  there  may  be  instances 
where  foreign-owned  facilities  and 
suppliers  do  not  have  a  U.S.  parent 
company.  Where  commenters  believe 
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that  such  instances  may  occur,  EPA 
seeks  suggestions  on  how  to  address  this 
issue. 

Lastly,  EPA  solicits  comments 
regarding  the  utility  and  burden  of 
updating  the  additional  information 
required  by  this  proposed  rule 
amendment  on  a  more  frequent  basis 
than  the  proposed  annual  reporting.  For 
example,  should  reporters  be  required  to 
update  the  information  whenever 
changes  occiu  with  respect  to  a 
reporter’s  U.S.  parent  company  or 
NAICS  code(s)? 

While  this  notice  seeks  comments  on 
EPA’s  proposal  to  collect  information  on 
the  U.S.  parent  company(s)  and  NAICS 
code(s)  of  facilities  and  suppliers 
required  to  report  under  the  Mandatory 
GHG  Reporting  Rule,  and  on  whether 
any  of  the  emissions  reported  by  these 
entities  are  from  cogeneration  units, 

EPA  is  not  reopening  the  final 
Mandatory  GHG  Reporting  Rule,  ^d  is 
seeking  no  further  comment  on  the 
Mandatory  GHG  Reporting  Rule. 

m.  Economic  Impacts  of  the  Proposed 
Rule  Amendment 

This  section  of  the  preamble  examines 
the  costs  and  economic  impacts  of  the 
proposed  rulemaking  and  the  estimated 
economic  impacts  of  the  rule  on  affected 
entities,  including  estimated  impacts  on 
small  entities.  Complete  detail  on  the 
economic  impacts  of  the  proposed  rule 
can  be  found  in  the  text  of  the  Economic 
Impact  Analysis  (EIA)  (EPA-HQ-OAR- 
2009-0925). 

A.  How  were  compliance  costs 
estimated? 

1.  Summary  of  Method  Used  To 
Estimate  Compliance  Costs 

The  cost  analysis  estimates  the 
incremental  contributions  to  total 
reporting  burden  expected  under  the 
Mandatory  GHG  Reporting  Rule  and 
compliance  costs  associated  with 
reporting  the  data  elements  described 
above.  EPA  estimated  compliance  costs 
based  on  the  time  reporters  spend 
meeting  the  proposed  requirements  and 
the  associated  labor  wage  rates.  EPA’s 
estimated  costs  of*compliance  are 
discussed  below  and  in  greater  detail  in 
Section  4  of  the  Economic  Impact 
Analysis  (EIA)  (EPA-HQ-DAR-2009- 
0925). 

Labor  Costs.  All  of  the  reporting  costs 
include  the  time  of  managers,  lawyers, 
and  technical  staff  in  both  the  private 
sector  and  the  public  sector.  To  reflect 
that  both  management  and  technical 
staff  will  be  involved  in  reporting  the 
above  data  elements,  an  overall  blended 
wage  rate  was  developed  based  on 
estimates  from  the  Toxics  Release 


Inventory  (TRI)  program  for  similar  data 
element  reporting  at  sifnilar  facilities. 
Management  Stas'  is  estimated  to  be 
involved  in  approximately  0.8  percent 
of  the  reporting,  while  technical  staff  is 
likely  to  be  needed  for  the  remaining 
99.2  percent.  Thus,  the  blended  wage 
rate  used  in  this  analysis  is  $60.22  per 
hour.  The  amount  of  time  required  to  . 
provide  the  required  information  is 
estimated  to  be,  under  Option  1,  80 
minutes  per  facility  in  the  first  year  and 
40  minutes  per  facility  in  subsequent 
years.  Under  Option  2,  the  amount  of 
time  required  for  facilities  with  one  ’ 
owner  is  80  minutes  per  facility  in  the 
first  year  and  40  minutes  per  facility  in 
subsequent  years;  time  estimated  for 
facilities  with  more  than  one  owner  is 
125  minutes  per  facility  in  the  first  year 
and  85  minutes  per  facility  in 
subsequent  years. 

Cost  basis.  The  cost  analysis  is  based 
on  facilities  and  suppliers  currently 
subject  to  the  Mandatory  GHG  Reporting 
Rule  and  does  not  account  for  those 
expected  to  be  added  to  the  program 
through  upcoming  supplemental 
proposals.  The  methods  and 
assumptions  used  to  estimate  the 
compliance  costs  for  facilities  and 
suppliers  currently  subject  to  the  rule 
would  likewise  apply  to  those  that  may 
be  added  to  the  Mandatory  GHG 
Reporting  Rule  program  iii  the  future. 
The  addition  of  new  facilities  or 
suppliers  would  increase  the  total 
compliance  costs  in  proportion  to  the 
increase  of  the  reporting  universe. 
Accordingly,  EPA  does  not  expect  the 
burden  for  newly  added  industries  to 
change  the  conclusions  of  this  economic 
analysis. 

B.  What  are  the  costs  of  the  rule? 

1.  Summary  of  Costs 

As  shown  in  Table  3  of  this  preamble, 
the  total  national  cost  under  Option  1  is 
approximately  $877,000  in  the  first  year 
and  about  $436,000  in  subsequent  years 
(all  estimates  are  in  $2006).  These 
estimates  include  a  public  sector  burden 
estimate  of  $85,000  in  the  first  year  and 
$40,000  in  subsequent  years  for  program 
implementation  and  verification 
activities. 

Total  national  cost  under  Option  2  is 
approximately  $889,000  in  the  first  year 
and  about  $443,000  in  subsequent  years 
(all  estimates  are  in  $2006).  Option  2 
costs  include  a  public  sector  burden 
estimate  of  $90,000  in  the  first  year  and 
$40,000  in  subsequent  years  for  program 
implementation  and  verification 
activities.  See  Table  3  in  the  next 
section  for  a  summary  of  the  costs. 


C.  What  are  the  economic  impacts  of  the 
rule? 

1.  Summary  of  Economic  Impacts 

EPA  prepared  an  economic  analysis  to 
evaluate  the  impacts  of  the  proposed 
rule.  The  analysis  estimates  the  private 
direct  compliance  costs  per  facility  and 
provides  a  national  burden  estimate, 
which  includes  public  costs  associated 
with  program  implementation  and 
verification  activities.  Reporting  costs 
were  estimated  to  be  less  than  $100  per 
facility.  As  a  result,  the  rule  is  unlikely 
to  result  in  significant  changes  in  firms’ 
production  decisions  or  economic 
choices. 

D.  What  Are  the  Impacts  of  the  Rule  on 
Small  Businesses? 

1.  Summary  of  Impacts  on  Small 
Businesses 

As  required  by  the  Regulatory 
Flexibility  Act  (RFA)  and  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA),  EPA  assessed 
the  potential  impacts  of  the  rule  on 
small  entities  (small  businesses, 
governments,  and  non-profit 
organizations).  (See  Section  VI.C  of  this 
preamble  for  definitions  of  small 
entities.) 

EPA  conducted  a  screening 
assessment  comparing  compliance  costs 
for  affected  industry  sectors  to  industry- 
specific  receipts  data  for  establishments 
owned  by  small  businesses.  This  ratio 
constitutes  a  “sales”  test  that  computes 
the  annualized  compliance  costs  of  this 
rule  as  a  percentage  of  sales  and 
determines  whether  the  ratio  exceeds 
some  level  [e.g.,  1  percent  or  3  percent). 

The  average  ratio  of  annualized 
reporting  program  costs  to  revenues 
would  be  less  than  0.01%.  As  a  result, 
EPA  has  concluded  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

This  action  is  not  a  “significant 
regulatory  action”  under  the  terms  of 
Executive  Order  (EO)  12866  (58  FR 
51735,  October  4, 1993)  and  is  therefore 
not  subject  to  review  under  the  EO. 

Although  this  is  not  a  significant 
economic  rule,  EPA  prepared  an 
analysis  of  the  potential  costs  and 
benefits  associated  with  the  proposed 
rule  amendment  to  provide  insights  on 
the  potential  effects.  This  analysis  is 
contained  in  the  Economic  Impact 
Analysis.  A  copy  of  the  analysis  is 
available  in  the  docket  (EPA-HQ-OAR- 
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2009-0925)  for  this  action  and  is  briefly 
summarized  here.  In  the  economic 
analysis,  EPA  has  identified  the 
proposed  rule’s  two  alternative  options 


as  well  as  a  summary  of  the  compliance 
burden  and  the  costs.  The  cost  analysis, 
presented  in  Section  III  of  this 
preamble,  estimates  the  total  annualized 


burden,  which  is  presented  in  Table  3 
of  this  preamble: 


Table  3— Cost  Summary  for  Two  Alternatives  Under  the  Proposed  Rulemaking 


Cost 

Option  1  (in  thousands,  $2006) 

Option  2  (in  thousands,  $2006) 

Year  1 

Subsequent 

years 

Year  1 

Subsequent 

years 

National  compliance  . 

•  $792 

$396 

$799 

$403 

Public  . 

85 

40 

90 

40 

Total  . . . 

877 

436 

889 

443 

Note:  Numbers  may  not  add  due  to  rounding. 


Overall,  EPA  has  concluded  that  the 
costs  of  the  proposal  to  collect  U.S. 
parent  company (s),  NAICS  codes,  and 
cogeneration  information  as  part  of  the 
Mandatory  GHG  Reporting  Rule  are 
outweighed  by  the  potential  benefits  of 
more  comprehensive  information  about 
GHG  emissions. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  this  proposed  rule 
amendment  has  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

An  Information  Collection  Request  (ICR) 
document  was  previously  prepared  for 
the  final  Mandatory  GHG  Reporting 
Rule  and  was  assigned  EPA  ICR  number 
2300.03.  The  information  collection 
requirements  of  this  proposed  rule 
amendment  to  the  Mandatory  GHG 
Reporting  Rule  are  documented  in  an 
additional  ICR  document,  which  was 
assigned  EPA  ICR  number  2374.01. 

The  collection  of  additional 
information  from  facilities  and  suppliers 
reporting  under  the  Mandatory  GHG 
Reporting  Rule  identifying  U.S.  parent 
company (s),  primary  and  other 
applicable  NAICS  codes,  and  an 
indication  of  whether  or  not  the 
reported  emissions  include  any 
emissions  from  a  cogeneration  unit, 
would  assist  EPA  in  aggregating  facility 
level  data  to  the  corporate  and  sector 
levels!  In  addition,  users  of  the  data 
could  compare  emissions  eunong 
facilities  with  and  without  cogeneration. 
This  proposed  rule  amendment  would 
provide  information  useful  for  a  variety 
of  policies,  and  potential  nonregulatory 
and  regulatory  efforts,  including 
informing  the  development  of  future 
climate  change  regulatory  strategies.  For 
example,  through  data  collected  under 
this  proposed  rule  amendment,  EPA' 
would  gain  a  better  understanding  of  the 
aggregate  GHG  emissions  of 


corporations  and  specific  industry 
sectors. 

This  information  collection  is 
mandatory  and  will  be  carried  out  under 
CAA  section  114.  Information  identified 
and  marked  as  CBI  will  not  be  disclosed 
except  in  accordance  with  procedures 
set  forth  in  40  CFR  part  2.  However, 
emissions  information  collected  under 
CAA  section  114  cannot  be  claimed  as 
CBI  and  will  be  made  public. 

The  projected  average  annual  cost  and 
hour  burden  for  non-Federal 
respondehts  is  about  $528,000  and 
8,800  hours  under  option  1  and 
$537,000  and  8,900  hours  under  option 
2.  The  estimated  average  annual  burden 
per  response  is  0.15  hour  per  either 
option;  the  proposed  frequency  of 
response  is  annual  for  all  respondents 
that  must  comply  with  the  proposed  . 
rule  amendment;  and  the  estimated 
average  number  of  likely  respondents 
per  year  is  9,868  under  either  option. 
The  cost  burden  to  respondents 
resulting  from  the  collection  of 
information  includes  the  total  capital 
cost  annualized  over  the  equipment’s 
expected  useful  life  (averaging  $  0),  a 
total  operation  and  maintenance 
component  (averaging  $0  per  year),  and 
a  labor  cost  component  (averaging 
$528,000  per  year  under  Option  1  and 
$535,000  under  Option  2).  Burden  is 
defined  at  5  CFR  1320.3(b). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
•numbers  for  EPA’s  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

To  comment  on  the  Agency’s  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  EPA  has  established 
a  public  docket  for  this  proposed  rule 
amendment.  Submit  any  comments 
related  to  the  ICR  to  EPA  and  OMB.  See 
ADDRESSES  section  at  the  beginning  of 


this  notice  for  where  to  submit 
comments  to  EPA.  Send  comments  to 
OMB  at  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
Attention:  Desk  Office  for  EPA.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  April  12,  2010,  a  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  May  12, 

2010.  The  final  rule  amendment  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

C.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  amendment  subject 
to  notice  and  comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  unless  the  agency 
certifies  that  the  rule  amendment  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  the  proposed  rule  amendment  on 
small  entities,  small  entity  is  defined  as: 
(1)  A  small  business  as  defined  by  the 
Small  Business  Administration’s 
regulations  at  13  CFR  121.201;  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  the  proposed  rule 
amendment  on  small  entities,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
s,ubstantial  number  of  small  entities. 

The  additional  per-entity  costs  under 
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each  option  are  substantially  smaller 
(option  1:  Less  than  $81  in  year  1  and 
$41  in  subsequent  years)  (option  2:  Less 
than  $81  in  year  1  and  $41  in 
subsequent  years)  than  the  burden  for 
the  overall  rule.  The  costs  are  therefore 
not  enough  to  constitute  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  small 
entities  directly  regulated  by  the 
proposed  rule  amendment  include  small 
businesses  across  all  sectors 
encompassed  by  the  rule,  small 
governmental  jurisdictions  and  small 
non-profits.  We  have  determined  that 
some  small  businesses  will  be  affected 
because  their  production  processes  emit 
GHGs  that  must  be  reported,  or  because 
they  have  stationary  combustion  units 
on  site  that  emit  GHGs  that  must  be 
reported.  Small  governments  and  small 
non-profits  are  generally  affected 
because  they  have  regulated  landfills  or 
stationary  combustion  units  on  site,  or 
because  they  own  a  local  distribution 
company  subject  to  40  CFR  part  98, 
subpart  NN  (natural  gas  suppliers). 

At  promulgation  of  the  final 
Mandatory  GHG  Reporting  rule,  EPA 
examined  the  impact  on  small  entities 
(74  FR  56369).  In  addition,  EPA 
described  the  steps  the  EPA  took  to 
reduce  the  impact  of  the  Mandatory 
GHG  Reporting  Rule  on  small  entities 
(74  FR  56369). 

EPA  continues  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
cunendment  on  small  entities  and 
welcomes  comments  on  issues  related  to 
such  impacts. 

D.  Unfunded  Mandates  Reform  Act 
(UMRA) 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  2  U.S.C. 
1531-1538,  requires  Federal  agencies, 
unless  otherwise  prohibited  by  law,  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  Tribal 
governments  and  the  private  sector. 
Federal  agencies  must  also  develop  a 
plan  to  provide  notice  to  small 
governments  that  might  be  significantly 
or  uniquely  affected  by  any  regulatory 
requirements.  The  plan  must  enable 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates  and  must 
inform,  educate,  and  advise  small 
governments  on  compliance  with  the 
regulatory  requirements. 

The  proposed  rule  amendment  does 
not  contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  As  shown 


in  the  Economic  Impact  Analysis,  EPA 
estimated  the  several  national  cost 
estimates  and  found  annual 
expenditures  were  below  $100  million 
threshold  ($400,000  to  $1.5  million, 
including  the  sensitivity  analysis.) 

Thus,  the  proposed  rule  amendment  is 
not  subject  to  the  requirements  of 
sections  202  or  205  of  UMRA. 

The  proposed  rule  amendment  is  also 
not  subject  to  the  requirements  of 
section  203  of  UMRA  because  it 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  proposed  new 
rule  requires  facilities  and  suppliers 
already  subject  to  the  Mandatory  GHG 
Reporting  Rule  to  provide  additional 
data  in  each  annual  GHG  report,  and  the 
additional  data  elements  required  are 
the  same  for  all  reporters  (private  and 
public).  In  addition,  EPA’s  small  entity 
analysis  shows  the  average  ratio  of 
annualized  reporting  program  costs  to 
revenues  would  be  less  than  0.01 
percent. 

The  proposed  rule  amendment  to  the 
Mandatory  GHG  Reporting  Rule  applies 
directly  to  reporters  that  supply  fuel  or 
industrial  gases  that  when  used  emit 
greenhouse  gases,  and  to  reporters  that 
directly  emit  greenhouses  gases.  The 
proposed  rule  amendment  does  not^ 
apply  to  governmental  entities  unless 
the  government  entity  owns  a  facility  ■ 
that  directly  emits  greenhouse  gases 
above  threshold  levels  such  as  a  landfill 
or  large  stationary  combustion  source. 

In  addition,  the  proposed  rule 
amendment  does  not  impose  any 
implementation  responsibilities  on 
State,  local,  or  Tribal  governments  and 
it  is  not  expected  to  increase  the  cost  of 
existing  regulatory  programs  managed 
by  those  governments.  Thus,  the 
impacts  on  governments  affected  hy  the 
proposed  rule  amendment  are  expected 
to  be  minimal. 

E.  Executive  Order  13132:  Federalism 

This  action  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in  EO 
13132.  However,  for  a  more  detailed 
discussion  about  how  the  Mandatory 
GHG  Reporting  Rule  relates  to  existing 
State  programs,  please  see  Section  II  of 
the  preamble  to  the  final  Mandatory 
GHG  Reporting  Rule  (74  FR  56266). 

This  proposed  rule  amendment 
applies  directly  to  reporters  that  supply 
fuel  or  chemicals  that  when  used  emit 
greenhouse  gases  or  facilities  that 
directly  emit  greenhouses  gases.  It  does 


not  apply  to  governmental  entities 
unless  the  government  entity  owns  a 
facility  that  directly  emits  greenhouse 
gases  above  threshold  levels  such  as  a 
landfill  or  large  stationary  combustion 
source,  so  relatively  few  government 
facilities  would  be  affected.  This 
proposed  rule  amendment  also  does  not 
limit  the  power  of  States  or  localities  to 
collect  GHG  data  and/or  regulate  GHG 
emissions.  Thus,  EO  13132  does  not 
apply  to  this  action. 

In  the  spirit  of  EO  13132,  and 
consistent  with  EPA  policy  to  promote 
communications  between  EPA  and  State 
and  local  governments,  EPA  specifically 
solicits  comments  on  this  proposed 
action  from  State  and  local  officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

This  proposed  rule  amendment  is  not 
expected  to  have  Tribal  implications,  as 
specified  in  EO  13175  (65  FR  67249, 
November  9,  2000).  The  proposed 
amendment  applies  directly  to  entities 
that  supply  fuel  or  chemicals  that  when 
used  emit  greenhouse  gases  or  facilities 
that  directly  emit  greenhouses  gases. 

This  proposed  rule  amendment  does  not 
pose  significant  costs  on  either  a  per- 
entity  orinational  basis;  few,  if  any, 
facilities  or  suppliers  that  are  expected 
to  be  affected  by  the  proposed  rule 
amendment  are  anticipated  to  be  owned 
by  Tribal  governments.  This  proposed 
rule  amendment  also  does  not  limit  the 
power  of  Tribes  to  collect  GHG  data 
and/or  regulate  GHG  emissions.  Thus, 

EO  13175  does  not  apply  to  the 
proposed  amendment. 

Although  EO  13175  does  not  apply  to 
this  proposed  rule  amendittent,  EPA 
sought  opportunities  to  provide 
information  to  Tribal  governments  and 
representatives  during  development  of 
the  rule  amendment,  as  documented  in 
the  preamble  to  the  promulgated 
Mandatory  GHG  Reporting  Rule  (74  FR 
56371). 

EPA  specifically  solicits  additional 
comment  on  this  proposed  rule 
amendment  from  Tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

EPA  interprets  EO  13045  (62  FR 
19885,  April  23, 1997)  as  applying  only 
to  those  regulatory  actions  tbat  concern 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  EO  has  the  potential  to  influence  the 
regulation.  This  action  is  not  subject  to 
EO  13045  because  it  does  not  establish 
an  environmental  standard  intended  to 
mitigate  health  or  safety  risks. 
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H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply,  ^ 
Distribution,  or  Use 

This  action  is  not  subject  to  EO  13211 
(66  FR  28355  (May  22,  2001)),  because 
it  is  not  a  significant  regulatory  action 
under  EO  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113  (15  U.S.C.  272  note)  directs  EPA  to 
use  voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  NTTAA  directs  EPA 
to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rule  amendment  does 
not  involve  technical  standards. 
Therefore,  EPA  is  not  considering  the 
use  of  any  voluntary  consensus 
standards. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environihental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  (59  FR  7629, 
February  16, 1994)  establishes  Federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
Federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

EPA  has  determined  that  this 
proposed  rule  amendment  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  or  low-income  populations 
because  it  does  not  affect  the  level  of 
protection  provided  to  human  health  or 
the  environment.  The  proposed  rule 
amendment  does  not  affect  the  level  of 
protection  provided  to  human  health  or 
the  environment  because  it  addresses 
information  collection  and  reporting. 

List  of  Subjects  in  40  CFR  Part  98 

Environmental  protection. 
Administrative  practice  and  procedure. 
Greenhouse  gases,  Incorporation  by 


reference.  Suppliers,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  22,  2010. 

Lisa  P.  Jackson, 

Administrator.  - 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  98— [AMENDED] 

'  1.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  A — [Amended] 

2.  Section  98.3  is  amended  as  follows: 

a.  By  adding  paragraph  (c)(4)(v). 

b.  By  adding  paragraph  (c)(10). 

c.  By  adding  paragraph  (c)(ll). 

§  98.3  What  are  the  general  monitoring, 
reporting,  recordkeeping  and  verification 
requirements  of  this  part? 
***** 

(c)  *  *  * 

*  *  * 

(v)  Indicate  whether  reported 
emissions  from  the  facility  include 
emissions  from  a  cogeneration  unit  (yes 
or  no). 

***** 

(10)  NAICS  code(s)  that  apply  to  the 
facility  or  supplier. 

(i)  Primary  NAICS  code.  Report  the 
NAICS  code(s)  that  most  accurately 
describes  the  primary  product/activity/ 
service  at  the  facility,  based  on  revenue. 
The  primary  product/activity/service  at 
the  facility  provides  economic  profit 
and  is  the  principal  source  of  revenue. 

(11)  Additional  NAICS  code(s).  Report 
additional  NAICS  codes  that  correspond 
to  product(s)/activity(s)/service(s)  at  the 
facility  that  provide  economic  profit, 
but  that  are  not  related  to  the  principal 
source  of  revenue.  If  more  than  one 
additional  NAICS  code  applies,  list  the 
additional  NAICS  codes  in  the  order  of 
the  largest  revenue  to  the  smallest. 

(11)  Legal  name(s)  and  physical 
address(es)  of  the  highest-level  United 
States  parent  company(s)  and  the 
percentage  of  ownership  interest  for 
each  listed  parent  company  as  of 
December  31  of  the  reporting  year. 

(i)  For  reporting  the  United  States 
parent  company(s)  and  their 
percentage(s)  of  ownership  interest, 
follow  these  instructions: 

(A)  If  the  reporting  entity  is  entirely 
owned  by  a  single  United  States 
company  that  is  not  owned  by  another 
company,  provide  that  company’s  legal 
name  and  physical  address  as  the 
United  States  parent  company  and 
report  100  percent  ownership. 


(B)  If  the  reporting  entity  is  entirely 
owned  by  a  single  United -States 
company  that  is,  itself,  owned  by 
another  company  (e.g.,  it  is  a  division  or 
subsidiary  of  a  higher-levelcompany), 
provide  the  legal  name  and  physical 
address  of  the  highest-level  company  in 
the  ownership  hierarchy  as  the  United 
States  parent  company  and  report  100 
percent  ownership. 

(C)  If  the  reporting  entity  is  owned  by 
more  than  one  United  States  company 
(e.g.,  company  A  owns  40  percent, 
company  B  owns  35  percent,  and 
company  C  owns  25  percent),  provide 
the  legal  names  and  physical  addresses 
of  all  the  companies  with  an  ownership 
interest  as  the  United  States  parent 

“  companies  and  report  the  percent 
ownership  of  eacb. 

(D)  If  the  reporting  entity  is  owned  by 
a  joint  venture  or  a  cooperative,  the  joint 
venture  or  cooperative  is  its  own  U.S. 
parent  company.  Provide  the  legal  name 
and  physical  address  of  the  joint 
venture  or  cooperative  as  the  United 
States  parent  company,  and  report  100 
percent  ownership  by  the  joint  venture 
or  cooperative. 

(E)  If  the  reporting  entity  is  entirely 
owned  by  a  foreign  company,  provide 
the  legal  name  and  physical  address  of 
the  foreign  company’s  highest-level 
company  based  in  the  United  States  as 
the  United  States  parent  company,  and 
report  100  percent  ownership. 

(F)  If  the  reporting  entity  is  partially 
owned  by  a  foreign  company,  provide 
the  legal  name  and  physical  address  of 
the  foreign  company’s  highest-level 
company  based  in  the  United  States, 
along  with  the  legal  names  and  physical 
addresses  of  all  the  other  companies 
with  an  ownership  interest,  as  United 
States  parent  companies,  and  report  the 
percent  ownership  of  each  of  these 
companies. 

(G)  If  you  are  reporting  for  a  federally 
owned  facility,  report  “U.S. 
Government”  and  do  not  report  physical 
address  or  percent  ownership. 

(ii)  [Reserved] 

***** 

3.  Section  98.6  is  amended  by  adding 
definitions  of  “Cogeneration  unit”, 
“North  American  Industry  Classification 
System  (NAICS)  code(s)”,  “Physical 
address”,  and  “United  States  parent 
company(s)”  in  alphabetical  order  to 
read  as  follows: 

§98.6  Definitions. 
***** 

Cogeneration  unit  means  a  unit  that 
produces  electrical  energy  and  useful 
thermal  energy  for  industrial, 
commercial,  or  heating  or  cooling 
purposes,  through  the  sequential  or 
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simultaneous  use  of  the  original  fuel 
energy. 

***** 

North  American  Industry 
■  Classification  System  (NAICS)  code(s) 
•  means  the  six-digit  code(s)  that 
represents  the  product(s)/activity(s)/ 
service(s)  at  a  facility  or  supplier  as 
defined  in  “North  American  Industrial 
Classification  System  Manual  2007,” 


available  from  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service. 
***** 

Physical  address,  with  respect  to  a 
United  States  parent  company  as 
defined  in  this  section,  means  the  street 
address,  city.  State  and  zip  code  of  that 
company’s  physical  location. 
***** 


United  States  parent  companyfs) 
mean  the  highest-level  United  States 
company(s)  with  an  ownership  interest 
in  the  reporting  entity  as  of  December 
31  of  the  reporting  year. 
***** 

[FR  Doc.  2010-6765  Filed  4-8-10;  8:45  am) 
BILUNG  CODE  6560-5(M> 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

National  Commission  on  Fiscal 
Responsibility  and  Reform 

April  2010  Commission  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  National 
Commission  on  Fiscal  Responsibility 
and  Reform  announces  the  following 
meeting: 

Name:  National  Commission  on  Fiscal 
Responsibility  and  Reform  April  2010. 
Meeting. 

Time  and  Date:  Tuesday,  April  27, 10 
a.m.-l  p.m.  EDT. 

Place:  The  location  of  the  meeting  is 
Washington,  DC.  If  you  would  like  to  attend, 
please  RSVP  to  the  Designated  Federal  Office 
(DFO),  Bruce  Reed  at 
commission@fc.eop.gov.  Those  who  have 
expressed  interest  in  attending  this  meeting 
will  be  contacted  once  the  location  is 
finalized. 

Status:  The  meeting  will  be  open  to  the 
public,  but  limited  by  the  space  available. 

Purpose:  This  will  be  the  first  meeting  of 
the  recently  established  National 
Commission  on  Fiscal  Responsibility  and 
Reform  (Commission).  At  this  meeting  the 
Commission  will  discuss  the  Nation’s  long¬ 
term  fiscal  challenges  and  define  the  scope 
of  the  Commission’s  work. 

Contact  Person  for  Additional  Information: 
Please  contact  Bruce  Reed  for  any  additional 
information  about  the  meeting  at 
commission@fc.eop.gov. 

Agenda:  This  meeting  will  be  the  inaugural 
gathering  of  Commission  members.  In 
addition  to  introducing  members  to  one 
another,  at  this  meeting  the  Commission  will 
discuss  the  Nation’s  long-term  fiscal 
challenges  and  define  the  scope  of  the 
Commission’s  work.  Additionally  the 
Commission  will  discuss  its  internal 
operating  structure  and  seek  to  identify  what 
subcommittees  should  be  formed  to  support 
its  work.  A  more  complete  agenda  will  be 
made  publicly  available  prior  to  the  April  27 
meeting  and  can  be  requested  from  the  DFO 
at  commission@fc.eop.gov. 

Public  Comment:  If  you  would  like  to 
submit  written  comment  for  distribution 


prior  to  the  meeting  it  should  be  received  no 
later  than  April  17,  2010.  The  preferred 
written  comment  format  is  MS  Word 
submitted  to  commission@fc.eop.gov. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or  services  for 
individuals  with  disabilities  or  to  request 
special  assistance  at  the  meetings,  please 
inform  the  DFO  at  commission@fc.eop.gov  as 
soon  as  possible. 

Dated:  April  7,  2010. 

Bruce  Reed, 

Executive  Director  of  the  Commission. 

[FR  Doc.  2010-8370  Filed  4-9-10;  8:45  am] 

BILLING  CODE  3160-01-P 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

April  6,  2010. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB), 

OIRA_Submission@OMB.EOP.GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  best  assmed 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-8681. 


An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  informatidn  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Forest  Service 

Title:  National  Visitor  Use 
Monitoring,  and  Customer  and  Use 
Survey  Techniques  for  Operations, 
Management,  Evaluation,  and  Research. 

OMB  Control  Number:  0596-0110. 

Summary  of  Collection:  The  National 
Forest  Management  Act  (NFMA)  of  1976 
and  the  Government  Performance  and 
Results  Act  of  1993(GPRA)  require  a 
comprehensive  assessment  of  present 
and  anticipated  uses,  demand  for  and 
supply  of  renewable  resources  from  the 
nation’s  public  and  private  forests  and 
rangelands.  An  important  element  in  the 
reporting  is  the  number  of  visits  to 
National  Forests  and  Grasslands,  as  well 
as  to  Wilderness  Areas  that  the  agency 
manages.  The  Forest  Service  and 
Department  of  Interior  agencies  will  use 
the  National  Visitor  Use  Monitoring 
(NVUM)  survey  to  collect  the 
information. 

Need  and  Use  of  the  Information:  The 
Customer  and  Use  Survey  Techniques 
for  Operations,  Management,  Evaluation 
and  Research  (CUSTOMER)  study 
combines  several  different  survey 
approaches  to  gather  data  describing 
visitors  to  and  users  of  public  recreation 
lands,  including  their  trip  activities, 
satisfaction  levels,  evaluations, 
demographic  profiles,  trip 
characteristics,  spending,  and  annual 
visitation  patterns.  FS  will  use  face-to- 
face  interviewing  for  collecting 
information  on-site  as  well  as  written 
survey  instruments  to  be  mailed  back  by 
respondents.  The  NVUM  results  and 
data  are  a  source  of  data  and 
information  in  addressing  forest  land 
management  planning,  national  strategic 
planning,  service  to  minorities,  and 
identification  of  a  forest’s  recreation 
niche. ' 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  66,900. 

Frequency  of  Responses:  Reporting; 
Quarterly;  Annually. 
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Total  Burden  Hours:  9,067. 
Charlene  Parker, 

Departmental  Information  Collection 
Clearance  Officer. 

(FR  Doc.  2010-8201  Filed  4-9-10;  8:45  am] 
BILLMG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Olympic  National  Forest;  Federal 
Register— Title  II  Resource  Advisory 
Committee  Meeting  Advisory 

AGENCY:  Olympic  National  Forest, 

USDA  Forest  Service. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Olympic  Peninsula 
Resource  Advisory  Committee  will  meet 
this  May  in  Shelton,  Washington.  The 
purpose  of  this  meeting  will  he  to 
review  project  proposals  and  provide 
recommendations  for  Title  II  projects  to 
he  funded  hy  the  Secure  Rural  Schools 
and  Community  Self-Determination  Act. 

DATES:  The  meeting  will  be  held  on  May 
5,  2010,  from  9  a.m.  until  5:30  p.m.  A 
public  input  session  will  be  provided  at 
the  meeting.  Comments  will  be  limited 
to  three  minutes  per  person. 

ADDRESSES:  The  meeting  will  he  held  at 
the  Green  Diamond  Colonial  House, 
located  at  222  West  Pine  Street,  Shelton, 
WA  98584. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Horn,  Forest  Supervisor,  the  Designated 
Federal  Official  for  the  Olympic 
National  Forest  Resource  Advisory 
Committee,  at  360-956-2300, 1835 
Black  Lake  Blvd.,  SW.,  Olympia,  WA 
98512. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public.  Project 
discussion  will  be  limited  to  Resource 
Advisory  Committee  members  and 
Forest  Service  personnel.  However,  a 
public  input  session  will  be  provided  on 
the  agenda,  and  individuals  will  have 
the  opportunity  to  address  the 
committee  at  that  time. 

Dated:  April  5,  2010. 

Dale  Horn, 

Forest  Supervisor. 

[FR  Doc.  2010-8248  Filed  4-9-10;  8:45  am] 

BILUfiG  CODE  M 


DEPARTMENT  OF  AGRICULTURE  ^  . 

Agricultural  Marketing  Service  ■ 

[Doc.' No.  AMS-FV-1 0-0023;  FV10-930- 
1NC] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service’s  (AMS)  intent  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for  Tart 
Cherries  Grown  in  Michigan,  New  York, 
Pennsylvania,  Oregon,  Utah, 

Washington  and  Wisconsin,  Marketing 
Order  No.  930  (7  CFR  pcul  930). 

DATES:  Comments  on  this  notice  must  be 
received  by  June  11,  2010. 

Additional  Information  or  Comments: 
Contact  Andrew  Hatch,  Supervisory 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  Stop  0237, 
Washington,  DC  20250-0237; 

Telephone:  (202)  720-6862,  Fax:  (202) 
720-8938. 

Small  business  may  request 
information  on  this  notice  by  contacting 
Antoinette  Carter,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  Stop  0237, 
Washington.  DC  20250-0237; 

Telephone  (202)  690-3919;  Fax  (202) 
720-8938. 

SUPPLEMENTARY  INFORMATION: 

Title:  Tart  Cherries  Grown  in 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington  and 
Wisconsin,  Marketing  Order  No.  930  (7 
CFR  part  930). 

OMB  Number:  0581-0177. 

Expiration  Date  of  Approval:  August 
31,2010. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
'  provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Under  the  authority  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937  (AMAA),  as  amended  (7  U.S.C. 
601-674),  industries  may  enter  into 
marketing  orders.  The  Secretary  of 


Agriculture  oversees  their  operations 
and  issues  regulations  recommended  by 
a  committee  of  representatives  from 
each  commodity  industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA,  and  to  administer  the  program, 
which  has  operated  since  1996. 

The  tart  cherry  marketing  order  (7 
CFR  part  930)  regulates  the  handling  of 
tart  cherries  in  Michigan,  New  York, 
Pennsylvania,  Oregon,  Utah, 
Washington,  and  Wisconsin,  hereinafter 
referred  to  as  the  “order.”  The  order 
authorizes  volume  regulations  that 
provide  for  a  reserve  pool  in  times  of 
heavy  cherry  supplies.  Provisions  not 
currently  in  use  include  minimum  grade 
and  size  regulations,  and  market 
rese^ch  and  development  projects, 
including  paid  advertising. 

The  order,  and  rules  and  regulations  , 
issued  there  under,  authorize  the  Cherry 
Industry  Administrative  Board  (Board), 
the  agenCy  responsible  for  local 
administration  of  the  order,  to  require 
handlers  and  growers  to  submit  certain 
information.  Much  of  this  information  is 
compiled  in  aggregate  and  provided  to 
the  industry  to  assist  in  carrying  out 
marketing  decisions. 

The  Board  has  developed  forms  as  a 
means  for  persons  to  file  the  required 
and  minimum  necessary  information 
with  the  Board  relating  to  tart  cherry 
inventories,  shipments,  diversions,  and 
other  information  needed  to  effectively 
carry  out  the  requirements  of  the  order, 
and  their  use  is  necessary  to  fulfill  the 
intent  of  the  AMAA  as  expressed  in  the 
order.  Since  this  order  regulates  canned 
and  frozen  forms  of  tart  cherries, 
reporting  requirements  will  be  in  effect 
all  year.  A  USDA  form  is  used  to  allow 
growers  to  vote  on  amendments  or 
continuance  of  the  marketing  order.  In 
addition,  tart  cherry  growers  and 
handlers  who  are  nominated  by  their 
peers  to  serve  as  representatives  on  the 
Board  must  file  nomination  forms  with 
the  Secretary.  Formal  rulemaking 
amendments  to  the  order  must  be 
approved  in  grower  referenda 
conducted  by  the  Secretary.  In  addition, 
USDA  may  conduct  a  referendum  to 
determine  industry  support  for 
continuation  of  the  order.  Finally, 
handlers  are  asked  to  sign  an  agreement 
to  indicate  their  willingness  to  comply 
with  the  provisions  of  the  order  if  the 
order  is  amended.  These  forms  are 
included  in  this  request. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS,  Fruit  and 
Vegetable  Programs’  regional  and 
headquarter’s  staff,  and  authorized 
employees  of  the  Board.  Authorized 
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Board  employees  and  the  industry  are 
the  primary  users  of  the  information, 
and  AMS  is  the  secondary  user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .183  hours  per 
response. 

Respondents:  Tart  cherry  growers  and 
for-profit  businesses  handling  fresh  and 
processed  tart  cherries  produced  in 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin. 

Estimated  Number  of  Respondents: 
943. 

Estimated  Number  of  Responses  per 
Respondent:  4.93. 

Estimated  Total  Annual  Burden  on 
Respondents:  852  hours. 

Comments:  Comments  are  invited  on: 

(1)  Whether  the  proposed  collection  of 
the  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  rule.  Comments  should  be  sent  to 
the  Docket  Clerk,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237;  Fax: 
(202)  720-8938;  or  Internet:  http:// 
www.reguIations.gov.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register.  All  comments 
received  will  ’oe  available  for  public 
inspection  during  regular  business 
hours  at  the  same  address,  or  can  be 
viewed  at:  http://www.regulations.gov. 
All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  April  7,  2010. 

David  R.  Shipman, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  2010-8280  Filed  4-9-10;  8:45  am) 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Docket  No.  AMS-FV-1 0-0022;  FV1 0-033- 
1NC.] 

Notice  of  Request  for  Renewal  of  a 
Recordkeeping  Burden 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service’s  (AMS)  intention  to  request  for 
renewal  a  recordkeeping  burden  for  the 
information  collection  for  the  Export 
Fruit  Acts  covering  exports  of  apples 
and  grapes. 

DATES:  Comments  on  this  notice  must  be 
received  by  June  11,  2010  to  be  assured 
of  consideration. 

Additional  Information  or  Comments: 
Contact  Andrew  Hatch,  Supervisory 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC,  20250-0237; 
telephone  (202)  720-6862  or  Fax  (202) 
720-8938. 

Small  businesses  may  request 
information  on  this  notice  by  contacting 
Antoinette  Carter,  Marketing  Order 
Administration  Branch,  FruH  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237; 
telephone  (202)  690-3919,  Fax:  (202) 
720-8938. 

SUPPLEMENTARY  INFORMATION: 

Title:  Export  Fruit  Regulations — 
Export  Apple  Act  (7  CFR  part  33)  and 
the  Export  Grape  and  Plum  Act  (7  CFR 
part  35). 

OMB  Number:  0581-0143. 

Expiration  Date  of  Approval: 
November  30,  2010. 

Type  of  Request:  Request  for  Renewal 
of  a  Recordkeeping  Burden. 

Abstract:  Fresh  apples  and  grapes 
grown  in  the  United  States  shipped  to 
any  foreign  destination  must  meet 
minimum  quality  and  other 
requirements  established  by  regulations 
issued  under  the  Export  Apple  Act  (7 
U.S.C.  581-590)  and  the  Export  Grape 
and  Plum  Act  (7  U.S.C.  591-599)(Acts), 
which  are  found  respectively  at  7  CFR 
parts  33  and  35.  Currently,  plums  are 
not  regulated  under  the  Act.  The 
regulations  issued  under  the  Acts  cover 
exports  of  fresh  apples  and  grapes 
grown  in  the  United  States  and  shipped 
to  foreign  destinations,  except  Canada 


and  Mexico.  Certain  limited  quantity 
provisions  may  exempt  some  shipments 
and  exporters  from  this  information 
collection.  The  Secretary  of  Agriculture 
is  authorized  to  oversee  the 
implementation  of  the  Acts  and  issue  ^ 
regulations  regarding  that  activity. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  and 
administration  of  the  Acts.  Both  Acts 
were  designed  to  promote  foreign  trade 
in  the  export  of  apples,  grapes  and 
plums  grown  in  the  United  States:  to 
protect  the  reputation  of  the  American- 
grown  commodities;  and  to  prevent 
deception  or  misrepresentation  of  the 
quality  of  such  products  moving  in 
foreign  commerce.  The  Acts  have  been 
in  effect  since  1933  (apples)  and  1960 
(grapes). 

Specific  regulations  issued  under  the 
Acts  (7  CFR  §  33.11  for  apples,  and 
§  35.12  for  grapes)  require  that  the  U.S. 
Department  of  Agriculture  (USDA) 
officially  inspect  and  certify  that  each 
export  shipment  of  fresh  apples  and 
grapes  is  in  compliance  with  quality 
and  shipping  requirements  effective 
under  the  Acts.  Shipments  are  inspected 
and  certified  by  Federal  or  Federal-State 
Inspection  Program  (FSIP)  inspectors. 
FSIP  is  administered  by  USDA. 

The  information  collection 
requirements  in  this  request  impose  the 
minimum  burden  necessary  to 
effectively  administer  the  Acts. 

The  information  collection  burden  for 
this  action  is  primarily  in  the  form  of 
recordkeeping.  Export  Form  Certificates 
(certificates)  issued  by  FSIP  are  used  to 
facilitate  the  export  process.  The 
certificates  are  not  completed  by  the 
exporters  or  carriers  and  are  not  filed 
with  USDA.  The  certificates  are  retained 
by  each  exporter,  and  third  party  carrier 
which  ships  the  commodity,  to  verify 
their  compliance  with  the  Acts.  There 
are  an  estimated  80  exporters  of  apples 
and  grapes  and  an  estimated  20  carriers 
which  transport  those  shipments. 
Pursuant  to  the  Acts,  exporters  and 
carriers  must  retain  inspection 
certificates  for  three  (3)  years. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .25  hours  per 
response. 

Recordkeepers:  Apple  and  grape 
exporters  and  carriers. 

Estimated  Number  of  Recordkeepers: 
100. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  25  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
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of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  rule.  Comments  must  be  sent  to  the 
Docket  Clerk,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW,  STOP  0237, 
Washington.  DC  20250-0237:  Fax:  (202) 
720-8938:  or  Internet:  http:// 
www.reguIations.gov.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 

All  comments  received  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  same 
address,  or  can  be  viewed  at:  http://  ' 
www.reguIations.gov.  All  responses  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  April  7,  2010. 

David  R.  Shipman, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

IFR  Doc.  2010-8286  Filed  4-9-10;  8:45  am] 

BILLING  CODE  3410-<i2-P 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Library 

Notice  of  Intent  to  Seek  Approval  To 
Collect  Information 

AGENCY:  USDA,  Agricultural  Research 
Service,  National  Agricultural  Library. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  This  notice  announces  the 
National  Agricultural  Library’s  (NAL) 
intent  to  request  the  approval  of  the 
Food  Safety  Education  and  Training 
Materials  Sharing  form  firam  people  who 
work  in  the  food  safety  education  and 
training  fields. 

DATES:  Comments  on  this  notice  must  be 
received  by  June  16,  2010  to  be  assured 
of  consideration. 


ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Tara  Smith, 

U.S.  Department  of  Agriculture, 

National  Agricultural  Library,  10301 
Baltimore  Avenue,  Room  #304, 

Beltsville,  Maryland  20705.  Comments 
may  be  sent  by  fax  to  (301)  504-7680, 
or  by  e-mail  to  tara.smith@ars.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Smith,  telephone  (301)  504-5515. 
SUPPLEMENTARY  INFORMATION: 

Title:  Food  Safety  Education  and 
Training  Materials  Sharing  Form. 

Authority:  Pub.  L.  104-13:  5  CFR  Part 
1320  (60  FR  44978,  August  29,  1995). 

OMB  Number:  0518-XXXX. 

Expiration  Date:  Three  years  from  the 
date  of  approval. 

Type  of  Request:  Approval  for  data 
collection  from  individuals  working  in 
the  areas  of  food  safety  education  and 
training. 

.  Abstract:  The  Food  Safety  Education  ' 
and  Training  Materials  Sharing  form 
contains  three  sections  and  is  used  to 
collect  information  about  materials 
developed  to  support  food  safety 
education  [e  g.  DVDs,  posters, 
curriculum,  kits)  for  inclusion  in  NAL’s 
Food  Safety  Education  and  Training 
Materials  Database.  The  questionnaire 
collects  the  name  and  email  address  of 
the  person  submitting  the  form, 
information  on  the  resource/education 
material  developed  (e.g.  title,  target 
audience  focus,  a  description, 
publisher/distributor  information  and 
informationon  the  author)  to  determine 
if  a  readability  formula  was  used  or  if 
the  project  is  associated  with  a  grant  or 
other  funded  mechanism. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  15  minutes  per 
respondent. 

Respondents:  Individuals  working  in 
the  areas  of  food  safety  education  and 
training. 

Estimated  Number  of  Respondents:  35 
per  year. 

Estimated  Total  Annual  Burden  on 
Respondents:  525  minutes  or  8.75 
hours. 

Comments  are  invited  on  (a)  whether 
the  proposed  cbllection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  Agency’s  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  the  assumptions  used: 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  respond,  including  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology.  Comments  should  be  sent  to 
the  address  in  the  preamble.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  March  18,  2010. 

Caird  E.  Rexroad,  Jr., 

Associate  Administrator,  ARS. 

IFR  Doc.  2010-8258  Filed  4-9-10;  8:45  am] 

BILLING  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Cotnmodity  Credit  Corporation 

Cooperative  Conservation  Partnership 
Initiative 

AGENCY:  Commodity  Credit  Corporation 
and  Natural  Resources  Conservation 
Service,  Department  of  Agriculture. 
ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  Section  2707  of  the  Food, 
Conservation,  and  Energy  Act  of  2008 
(2008  Act)  establishes  the  Cooperative 
Conservation  Partnership  Initiative 
(CCPI)  by  amending  section  1243  of  the 
Food  Security  Act  of  1985  [16  U.S.C. 
3843].  The  Secretary  of  Agriculture  has 
delegated  the  authority  to  administer 
CCPI  to  the  Chief  of  the  Natural 
Resources  Conservation  Service  (NRCS), 
who  is  Vice  President  of  the  Commodity 
Credit  Corporation  (CCC).  NRCS  is  an 
agency  of  the  Department  of  Agriculture 
(USDA).  The  CCPI  is  a  voluntary 
conservation  initiative  that  enables  the 
use  of  certain  conservation  programs 
along  with  resources  of  eligible  partners 
to  provide  financial  and  technical 
assistance  to  owners  and  operators  of 
agricultural  and  nonindustrial  private 
forest  lands.  In  fiscal  year  (FY)  2010, 
NRCS  will  make  Environmental  Quality 
Incentives  Program  (EQIP), 

Conservation  Stewardship  Program 
(CSP),  and  Wildlife  Habitat  Incentive 
Program  (WHIP)  funds  available  to 
owners  and  operators  of  agricultural  and 
nonindustrial  private  forest  lands  who 
participate  in  approved  CCPI  project 
areas. 

The  purpose  of  this  notice  is  to  solicit 
proposals  from  potential  partners  who 
seek  to  enter  into  partnership 
agreements  with  NRCS  to  provide 
assistance  to  producers  enrolled  in  the  • 
various  programs  listed  above,  and  to 
inform  agricultural  producers  of  the 
potential  availability  of  program  funds 
through  approved  projects. 

DATES:  Effective  Date:  The  notice  of 
request  is  effective  April  12,  2010. 
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.  Eligible  partners  may  submit 
proposals  by  mail  or  via  courier. 

•  By  mail:  Proposals  must  be 
postmarked  May  27,  2010. 

•  By  courier:  Proposals  must  be 
delivered  by:  May  27,  2010. 

ADDRESSES:  Written  proposals  should  be 
submitted  to  tbe  addresses  identified 
below,  with  copies  to  the  appropriate 
NRCS  State  Conservationist  whose 
names  and  addresses  are  identified  as 
an  attachment  to  this  notice.  If  a  project 
is  multi-State  in  scope,  potential 
partners  must  send  each  State 
Conservationist  in  the  proposed  project 
area  the  proposal  for  review. 

•  By  mail:  Gregory  K.  Johnson, 
Director,  Financial  Assistance  Programs 
Division,  Department  of  Agriculture, 
Natural  Resources  Conservation  Service, 
“National  CCPI  Proposal,”  1400 
Independence  Avenue,  SW.,  Room  5239 
South  Building,  Washington,  DC  20250. 
(Note:  Registered  or  Certified  Mail  to  a 
Post  Office  Box  will  not  be  accepted.) 

•  By  courier:  Gregory  K.  Johnson, 
Director,  Financial  Assistance  Programs 
Division,  Department  of  Agriculture, 
Natural  Resources  Gonservation  Service, 
“National  CCPI  Proposal,”  1400 
Independence  Ave.,  SW.,  Room  5239 
South  Building,  Washington,  DC  20250. 
Proposals  will  be  accepted  between  9 
a.m.  and  4  p.m.  Eastern  time,  Monday 
through  Friday,  except  Federal  holidays. 
Please  ask  the  guard  at  the  entrance  to 
the  South  Building  to  call  (202)  720- 
1845. 

Note:  Proposals  submitted  by  fax,  e-mail, 
or  after  the  deadline  date  listed  in  this  notice 
will  not  be  considered. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Johnson,  Director,  Financial 
Assistance  Programs  Division, 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service,  1400 
Independence  Avenue,  SW.,  Room  5239 
South  Building,  Washington,  DC  20250; 
Telephone:  (202)  720-1845;  fax:  (202) 
720-4265;  or  e-mail: 
CCPI@wdc.usda.gov.  Additional 
information  regarding  CCPI  is  available 
at  the  following  NRCS  Web  page: 
http://www.nrcs.usda.gov/programs/ 
CCPI/. 

Persons  with  disabilities  who  require 
alternative  means  for  communication 
(Braille,  large  print,  audio  tape,  etc.) 
should  contact  the  USDA  TARGET 
Center  at:  (202)  720-2600  (voice  and 
TDD). 

SUPPLEMENTARY  INFORMATION: 

Revisions  to  the  CCPI  Notice 

The  fiscal  year  (FY)  2010  notice  of 
request  for  proposals  includes 
significant  additions  in  comparison 


with  the  notice  issued  in  FY  2009. 
Generally,  the  basic  authority, 
procedures,  and  program  requirements 
have  not  changed.  Partners  who 
responded  to  the  FY  2009  notice 
reported  difficulty  in  understanding 
where  and  how  to  apply,  confusion 
about  administration  and  purpose  of  the 
new  GCPI  authority  and  requirements  of 
partners,  misunderstanding  that  CCPI 
was  not  a  grant  program  for  partners, 
lack  of  knowledge  about  NRCS  resource 
concerns  and  conservation  practices 
that  needed  to  be  addressed  through  the 
partnership,  frustration  in  NRCS 
terminology  used  in  the  notice,  and 
other  concerns.  As  the  result  of  these 
concerns,  the  agency  is  revising  this 
notice  to  provide  better  explanation  of 
the  program  and  requirements  for 
proposal  submission.  This  notice 
includes  more  explanation  of  the 
program,  added  definitions,  clarification 
of  the  requirements  and  criteria  to  be 
addressed  in  the  proposal,  links  to 
resources  to  help  partners  apply,  and 
other  general  improvements.  While  the 
FY  2010  notice  is  longer  than  the  FY 
2009,  the  actual  requirements  for 
submission  of  the  proposal  are  not 
significantly  different  and  pose  no 
additional  burden  or  workload. 

Availability  of  Funding 

Effective  on  the  publication  date  of 
this  notice,  NRCS  announces  the 
availability  of  at  least  $5  million  in 
financial  assistance  to  support  new 
projects  during  FY  2010.  NRCS  will  * 
implement  CCPI  by  entering  into 
partnership  agreements  with  eligible 
State  and  local  governments,  federally 
recognized  Indian  tribes,  producer 
associations,  farmer  cooperatives, 
institutions  of  higher  education,  and 
nongovernmental  organizations  with  a 
history  of  working  cooperatively  with 
producers. 

•NRCS  wili  implement  CCPI  by 
entering  into  partnership  agreements 
with  eligible  entities  to  provide 
financial  and  technical  assistance  to 
owners  and  operators  of  agricultural  and 
nonindustrial  private  forest  lands  to 
address  priority  natural  resource 
concerns.  Eligible  partners  must  submit 
complete  proposals  tg  Gregory  K. 
Johnson,  Director,  Financial  Assistance 
Programs  Division.  Proposals  are 
submitted  by  eligible  partners,  and 
project  evaluation  will  be  based  upon  a 
competitive  process  and  the  criteria 
established  in  this  notice.  Once  the 
Chief  approves  and  announces  the 
proposals  selected,  agricultural 
producers  within  the  approved  project 
areas  may  submit  an  application 
directly  to  NRCS  for  one  or  more  of  the 
following  programs  that  may  be 


approved  for  the  project:  EQIP,  CSP,  or 
WHIP. 

The  following  are  eligible  to  submit  a 
proposal  and  enter  into  a  partnership 
agreement  with  NRCS:  Federally 
recognized  Indian  tribes;  State  and  local 
units  of  government;  producer 
associations;  farmer  cooperatives;  and 
institutions  of  higher  education  or 
nongovernmental  organizations  with  a 
history  of  working  cooperatively  with 
producers.  Nongovernmental 
organizations  are  entities  as  defined  by 
the  Internal  Revenue  Service  and  as 
cited  in  the  definitions  section  of  this 
notice.  This  is  not  a  grant  program,  and 
all  Federal  funds  made  available 
through  this  request  for  proposals  will 
be  paid  directly  to  producers  through 
program  contract  agreements.  No 
technical  assistance  funding  may  be 
provided  to  a  partner  through  the  CCPI 
partner  agreement.  However,  if 
requested  by  a  partner,  the  State 
Conservationist  may  consider 
development  of  a  separate  contribution 
agreement  with  a  qualified  partner  to 
provide  funding  for  delivery  of 
technical  services  to  producers 
participating  in  an  approved  CCPI 
project. 

Individual  agricultural  producers  are 
not  CCPI  eligible  entities  and  may  not 
submit  proposals,  nor  may  they  apply 
for  program  benefits  through  this 
proposal  submission  procfess.  No 
Federal  CCPI  funding  may  be  used  to 
cover  partner’s  administrative  expenses. 
Administrative  activities  include  any 
indirect  or  direct  costs  relating  to 
submitting  or  implementing  the  project 
proposal.  This  notice  provides 
information  about  CCPI  and  instructions 
for  submitting  partner  proposals.  Project 
approval  and  development  of 
partnership  agreements  for  projects  will 
be  based  on  competitive  evaluation  and 
the  criteria  established  in  this  notice. 

Definitions 

Agricultural  land  means  cropland, 
grassland,  rangeland,  pasture,  and  other 
agricultural  land  on  which  agricultural 
and  forest-related  products  or  livestock 
are  produced  and  resource  concerns 
may  be  addressed.  Other  agricultural 
lands  may  include  cropped  woodland, 
marshes,  incidental  areas  included  in 
the  agricultural  operation,  and  other 
types  of  agricultural  land  used  for 
production  of  livestock. 

Agricultural  operation  in  reference  to 
CSP  means  all  agricultural  land  and 
other  land,  as  determined  by  NRCS, 
whether  contiguous  or  noncontiguous: 

(1)  Which  is  under  the  effective 
control  of  the  producer  for  the  term  of 
the  proposed  contract;  and 
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(2)  Which  is  operated  by  the  producer 
with  equipment,  labor,  management, 
and  production  or  cultivation  practices 
that  are  substantially  separate  from 
other  operations." 

Animal  waste  storage  or  treatment 
facility  means  a  structural  conservation 
practice  used  for  storing  or  treating 
animal  waste. 

Applicant  means  a  person,  legal 
entity,  joint  operation,  or  tribe  that  has 
an  interest  in  an  agricultural  or  forestry 
operation,  as  defined  in  7  CFR  part 
1400,  who  has  requested  to  participate 
in  EQIP,  CSP,  or  WHIP. 

Beginning  Farmer  or  Rancher  means  a 
person  or  legal  entity  who: 

(1)  Has  not  operated  a  farm  or  ranch, 
or  who  has  operated  a  farm  or  ranch  for 
not  more  than  10  consecutive  years. 

This  requirement  applies  to  all  members 
of  an  entity  who  will  materially  and 
substantially  participate  in  the 
operation  of  the  farm  or  ranch. 

(2)  In  the  case  of  a  contract  with  an 
individual,  individually,  or  with  the 
immediate  family,  material  and 
substantial  participation  requires  that 
the  individual  provide  substantial  day- 
to-day  labor  and  management  of  the 
farm  or  ranch  consistent  with  the 
practices  in  the  county  or  State  where 
the  farm  is  located. 

(3)  In  the  case  of  a  contract  with  an 
entity  or  joint  operation,  all  members 
must  materially  and  substantially 
participate  in  the  operation  of  the  farrn 
or  ranch.  Material  and  substantial 
participation  requires  that  each  of  the 
members  provide  some  amount  of  the 
management  or  labor  necessary  for  day- 
to-day  activities,  such  that  if  each  of  the 
members  did  not  provide  these  inputs, 
operation  of  the  farm  or  ranch  would  be 
seriously  impaired. 

Chief  means  the  Chief  of  the  Natural 
Resources  Conservation  Service,  or 
designee. 

Conservation  Activity  Plan  means  a 
resource-specific  conservation  plan 
prepared  by  a  certified  Technical 
Service  Provider  (TSP)  as  authorized  by 
the  2008  Act  for  financial  assistance 
payment  through  EQIP  for  eligible  land 
of  the  producer. 

Conservation  activities  related  to  CSP 
means  conservation  systems,  practices, 
or  management  measures  needed  to 
address  a  resource  concern  or  improve 
environmental  quality  through  the 
treatment  of  natural  resources,  and 
includes  structural,  vegetative,  and 
management  activities,  as  determined 
by  NRCS.  In  general  and  for  other 
programs,  the  term  conservation 
activities  includes  any  kind  of  measure, 
treatment,  practice,  or  activity 
associated  with  an  agricultural 
operation  which  may  or  may  not  be 


associated  with  an  NRCS  conservation 
practice  or  program  support. 

Conservation  Measurement  Tool 
means  procedures  developed  by  NRCS 
to  estimate  the  level  of  environmental 
benefit  to  be  achieved  by  a  producer 
using  the  proxy  of  conservation 
performance  improvement. 

Conservation  planning  means  using 
the  NRCS  planning  process  outlined  in 
the  NRCS  National  Planning  Procedures 
Handbook  (NPPH).  The  NPPH  is 
available  at:  http:// 
directives. sc. egov.  usda.gov/. 

Conservation  practice  means  one  or 
more  conservation  improvements  and 
planning  activities  including  structural 
practices,  land  management  practices, 
vegetative  practices,  forest  management 
practices,  and  other  improvements  that 
achieve  the  program  purposes  that  are 
planned  and  installed  in  accordance 
with  standards  and  specifications 
contained  in  the  NRCS  Field  Office 
Technical  Guide  (FOTG).  Only  EQIP 
may  provide  financial  assistance  for 
support  of  the  activity  of  conservation 
planning.  Conservation  practices  funded 
through  CCPI  are  subject  to 
requirements  of  each  of  the  authorized 
programs: 

(1)  EQIP  regulation  7  CFR  part 
1466. — http://www.nrcs.usda.gov/ 
programs /eqip. 

(2)  CSP  regulation  7  CFR  part  1470 — 
http://www.nrcs.usda.gov/programs/ 
newjcsp/csp.html/ . 

(3)  WHIP  regulation  7  CFR  peut  636^ 
http://www.nrcs.usda.gov/programs/ 
whip/. 

Conservation  Stewardship  Plan  means 
a  record  of  the  participant’s  decisions 
that  describes  the  schedule  of 
operations  and  conservation  activities  to 
be  implemented,  managed,  maintained, 
or  improved.  Associated  supporting 
information  that  identifies  and 
inventories  resource  concerns  and 
existing  conservation  activities, 
establishes  benchmark  data,  and 
documents  the  participant’s 
conservation  objectives  will  be 
maintained  with  the  plan. 

Conservation  system  means  a 
combination  of  conservation  practices, 
management  measures,  and 
enhancements  used  to  address  natural 
resource  and  environmental  concerns  in 
a  comprehensive,  holistic,  and 
integrated  manner. 

'  Contract  as  defined  in  the  EQIP  and 
CSP  regulation  means  a  legal  document 
that  specifies  the  rights  and  obligations 
of  any  participant  accepted  to 
participate  in  EQIP  or  CSP.  A  program 
contract  is  a  binding  agreement  for  the 
transfer  of  assistance  from  USDA  to  the 
participant  to  share  in  the  costs  of 
applying  conservation  practices. 


Cost-share  agreement  as  defined  in 
-the  WHIP  regulation  means  a  legal 
document  that  specifies  the  rights  and 
obligations  of  any  participant  accepted 
into  WHIP.  A  WHIP  cost-share 
agreement  is  a  binding  agreement  for  the 
transfer  of  assistance  from  USDA  to  the 
participant  to  share  in  the  costs  of 
applying  conservation. 

Conservation  Stewardship  Program 
means  a  program  administered  by  NRCS 
in  accordance  with  7  CFR  part  1470, 
which  provides  for  technical  and 
financial  assistance  to  encourage 
producers  to  address  resource  concerns 
in  a  comprehensive  manner  by 
undertaking  additional  conservation 
activities  and  improving,  maintaining, 
and  managing  existing  conservation 
activities. 

Cropland  means  land  used  primarily 
for  the  production  of  adapted  crops  for 
harvest,  including  but  not  limited  to 
land  in  row  crops  or  close-grown  crops, 
forage  crops  that  are  in  a  rotation  with 
row  or  close-grown  crops,  permanent 
hayland,  horticultural  crops,  orchards, 
vineyards,  cropped  woodland,  marshes, 
cranberry  bogs,  and  other  lands  used  for 
crop  production. 

Cropped  woodland  and  marshes 
means  woodland  and  marshes  in  which 
at  least  50  percent  of  the  area  is  actively 
managed  to  produce  an  agricultural 
product.  The  crop  may  be  grown 
symbiotically  within  the  system,  such  as 
ginseng  and  wild  rice,  or  harvested 
directly  from  the  trees,  such  as  maple 
syrup.  Once  established,  the  agricultural 
product  is  harvested  annually. 

,  Designated  conservationist  means  an 
NRCS  employee  whom  the  State 
Conservationist  has  designated  as 
responsible  for  administration  of  NRCS 
programs  at  the  local  level. 

Enhancement  means  a  type  of 
conservation  activity  associated  with 
CSP  used  to  treat  natural  resources  and 
improve  conservation  performance. 
Enhancements  are  installed  at  a  level  of 
management  intensity  that  exceeds  the 
sustainable  level  for  a  given  resource 
concern,  and  those  directly  related  to  a 
practice  standard  are  applied  in  a 
manner  that  exceeds  the  minimum 
treatment  requirements  of  the  standard. 

Environmental  Quality  Incentives 
Program  means  a  program  administered 
by  NRCS  in  accordance  with  7  CFR  part 
1466  [http://www.nrcs.usda.gov/ 
programs/eqip)  which  provides 
technical  and  financial  assistance  to 
eligible  producers  for  the  installation 
and  implementation  of  conservafion 
practices  and  activities  on  private 
agricultural  and  nonindustrial  forest 
land. 

Field  Office  Technical  Guide  means 
the  official  local  NRCS  source  of 
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resource  information,  conservation 
practice  standards,  specifications,  and 
interpretation  of  guidelines,  criteria,  and 
requirements  for  planning  and  applying 
conservation  practices  and  conservation 
management  systems.  It  contains  natural 
resource  quality  criteria  to  be  achieved 
to  provide  for  the  conservation  and 
sustainability  of  soil,  water,  air,  plant, 
and  animal  resources  applicable  to  the 
geographic  area  where  resource 
concerns  are  addressed.  The  FOTG  can 
be  accessed  online  at:  http:// 
www.nrcs.lisda.gov/technical/efotg/. 

Financial  assistance  means  a  payment 
made  to  the  program  participant. 

Forest  Management  Plan  means  a  site- 
specific  plan  that  is  prepared  by  a 
professional  resource  manager,  in 
consultation  with  the  participant,  and  is 
approved  by  the  State  Conservationist. 
Forest  management  plans-may  include  a 
forest  stewardship  plan,  as  specified  in 
Section  5  of  the  Cooperative  Forestry 
Assistance  Act  of  1978  (16  U.S.C. 

2103a):  another  practice  plan  approved 
by  the  State  Forester;  or  another  plan 
determined  appropriate  by  the  State 
Conservationist.  The  plan  must  comply 
with  Federal,  State,  tribal,  and  local 
laws,  regulations,  and  permit 
requirements. 

Hayland  means  a  subcategory  of 
cropland  managed  for  the  production  of 
forage  crops  that  are  machine  harvested. 
The  crop  may  be  grasses,  legumes,  or  a 
combination  of  both. 

Indian  land  is  an  inclusive  term 
describing  all  lands  held  in  trust  by  the 
United  States  for  individual  Indians  or 
tribes,  or  all  lands,  titles  to  which  are 
held  by  individual  Indians  or  tribes, 
subject  to  Federal  restrictions  against 
alienation  or  encumbrance,  or  all  lands 
that  are  subject  to  the  rights  of  use, 
occupancy,  and  benefit  of  certain  tribes. 
For  purposes  of  this  notice,  the  term 
Indian  land  also  includes  land  for 
which  the  title  is  held  in  fee  status  by 
Indian  tribes,  and  the  U.S.  Government 
owned  land  under  Bureau  of  Indian 
Affairs  jurisdiction. 

Indian  tribe  means  any  Indiaii  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1601  et  seq.] 
that  is  federally  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians. 

Joint  agreement  means  a  business 
arrangement  where  two  or  more 
participants  cooperate  to  carry  out 
conservation  practices  that  can  best  be 
accomplished  by  combining  resources. 
Such  agreements  must  be  formally 


documented  and  signed  by  all 
applicable  parties. 

Joint  operation  means  a  general 
partnership,  joint  venture,  or  other 
similar  business  arrangement  in  which 
the  members  are  jointly  and  severally 
liable  for  the  obligations  of  the 
organization. 

Limited  Resource  Farmer  or  Rancher 
means: 

(1)  A  person  with  direct  or  indirect 
gross  farm  sales  of  not  more  than 
$155,200  in  each  of  the  previous  2  years 
(adjusted  for  inflation  using  Prices  Paid 
by  Farmer  Index  as  compiled  by  the 
National  Agricultural  Statistical 
Service);  and 

(2)  Has  a  total  household  income  at  or 
below  the  national  poverty  level  for  a 
family  of  four,  or  less  than  50  percent 
of  county  median  household  income  in 
each  of  the  previous  2  years  (to  be 
determined  annually  using  Department 
of  Commerce  data). 

Local  working  group  means  the 
advisory  body  pursuant  to  16  U.S.C. 
3861  and  described  in  7  CFR  part  610. 
Information  regarding  these  groups  can 
be  found  at:  http://www.nrcs.usda.gov/ 
programs/ StateTech/. 

Management  measure  means  one  or 
more  specific  actions  that  is  not  a 
conservation  practice,  but  has  the  effect 
of  alleviating  problems  or  improving  the 
treatment  of  the  natural  resources. 

National  Organic  Program  means  the 
program,  administered  by  the  USDA 
Agricultural  Marketing  Service,  which 
regulates  the  standards  for  any  farm, 
wild  crop  harvesting,  or  handling 
operation  that  wants  to  market  an 
agricultural  product  as  organically 
produced. 

Natural  Resources  Conservation 
Service  means  an  agency  of  the  USDA 
which  has  responsibility  for 
administering  programs  such  as  EQIP, 
WHIP,  and  CSP  using  the  funds, 
facilities,  and  authorities  of  the  CCC. 

Nongovernmental  organization  is  any 
legal  entity  that  is  organized  for,  and  at 
all  times  since,  the  formation  of  the 
organization  has  been  operated 
principally  for  one  or  more  of  the 
conservation  purposes  specified  in 
clause  (i),  (ii),  (iii),  or  (iv)  of  section 
170(h)(4)(A)  of  the  Internal  Revenue 
Code  of  1986;  is  an  organization 
described  in  section  501(c)(3)  or  that  is 
described  in  section  509(a)(2)  of  that' 
Code;  or  is  described  in  section 
509(a)(3)  of  that  Code  and 

Nonindustrial  private  forest  land 
means  rural  land,  as  determined  by  the 
Secretary,  that  has  existing  tree  cover  or 
is  suitable  for  growing  trees  and  is 
owned  by  any  nonindustrial  private 
individual,  group,  association, 
corporation,  Indian  tribe,  or  other 


private  legal  entity  that  has  definitive 
decisionmaking  authority  over  the  land. 

Participant  means  a  person  or  legal 
entity,  joint  operation,  or  tribe  that  is 
receiving  payment  or  is  responsible  for 
implementing  the  terms  and  conditions 
of  a  contract  or  cost-share  agreement 
under  a  program  covered  by  CCPI. 

Partner  means  an  entity  that  enters 
into  a  partnership  agreement  with  NRCS 
to  carry  out  the  approved  CCPI  projett. 
Eligible  partners  include  federally 
recognized  Indian  tribes.  State  and  local 
units  of  government,  producer 
associations,  farmer  cooperatives,  and 
institutions  of  higher  education  or 
nongovernmental  organizations  with  a 
history  of  working  cooperatively  with 
producers. 

Note:  Individual  agricultural  producers  are 
not  partners  under  provisions  of  CCPI  and 
are  not  eligible  to  submit  proposals  as 
outlined  in  this  notice. 

Partnership  agreement  means  a  multi¬ 
year  agreement  between  NRCS  and  the 
partner.  The  CCPI  partnership 
agreement  describes  the  activities  and 
resources,  such  as  technical  or  financial 
assistance,  that  may  be  provided  by 
NRCS  and  the  partner  to  help  producers 
meet  the  objectives  of  CCPI  in  an 
approved  project  area.  The  CCPI 
partnership  agreement  does  not  transfer 
financial  or  technical  assistance  funding 
to  a  partner,  nor  provide  for  the  ■ 
administrative  expenses  of  the  partner. 
Individual  producers  may  not  enter  into 
partnership  agreements  under  CCPI 
authority. 

Pastureland  means  grazing  lands 
comprised  of  introduced  or 
domesticated  native  forage  species  that 
are  used  primarily  for  the  production  of 
livestock.  They  receive  periodic 
renovation  and  cultural  treatments  such 
as  tillage,  fertilization,  mowing,  weed 
control,  and  may  be  irrigated.  They  are 
not  grown  in  rotation  with  crops. 

Payment  means  financial  assistance 
provided  to  a  program  participant  under 
the  terms  of  the  contract  or  cost-share 
agreement.  Payments  and  payment  rates 
are  established  by  program  rule. 
Payments  are  only  provided  to  assist 
with  implementation  of  approved 
conservation  practices  and  activities 
listed  in  the  FOTG  and  must  meet  all 
'other  applicable  program  requirements. 

Priority  resource  concern  meems  a 
resource  concern  that  is  identified  by 
the  State  Conservationist,  with  advice  . 
from  the  State  Technical  Committee  and 
local  work  groups,  as  a  priority  for  a 
State  or  the  specific  geographic  areas 
within  a  State. 

Producer  means  a  person,  legal  entity, 
or  joint  operation  who  has  an  interest  in 
the  agricultural  operation,  according  to 
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7  CFR  part  1400,  or  who  is  engaged  in 
agricultural  production  or  forestry 
management. 

Projects  of  special  environmental 
significance  means  projects,  as  defined 
in  7  CFR  1466(d)  and  approved  by  the 
Chief,  which  meet  the  following  criteria; 

(1)  Site-specific  evaluations  have  been 
completed,  documenting  that  the  project 
will  have  substantial  positive  impacts 
on  critical  resources  in  or  near  the 
project  area  (e.g.,  impaired  water  bodies 
or  at-risk  species); 

(2)  The  project  clearly  addresses  a 
national  priority  and  State,  tribal,  or 
local  priorities,  as  applicable;  and 

(3)  The  project  assists  the  participant 
in  complying  with  Federal,  State,  and 
local  regulatory  requirements. 

Rangeland  means  land  on  which  the 
historic  climax  plant  community  is 
predominantly  grasses,  grass-like  plants, 
forbs,  or  shrubs  and  includes  lands 
revegetated  natmally  or  artificially 
when  routine  management  of  that 
vegetation  is  accomplished  mainly 
through  manipulation  of  grazing. 
Rangelands  include  natmal  grasslands, 
savannas,  shrublands,  most  deserts, 
tundra,  alpine  commimities,  coastal 
marshes,  and  wet  meadows. 

Resource  concern  means  a  specific 
natural  resource  problem  that  represents 
a  significant  concern  in  a  State  or 
region,  and  is  identified  in  the  proposal 
to  be  addressed  through  the 
implementation  of  conservation 
practices  by  producers.  Resoiuce 
concerns  used  by  NRCS  are  found  in 
section  HI  of  each  State  or  local  FOTG 
which  can  be  viewed  at:  http:// 
www.nrcs.usda.gov/technical/efotg/ . 
Examples  of  natmal  resource  concerns 
include  soil  quality,  water  conservation, 
water  quality,  plant  condition,  air 
quality,  domestic  animals,  fish  and 
wildlife  habitat,  and  other  sub¬ 
categories  of  resource  concerns. 

Resource-conserving  crop  means  a. 
crop  that  is  one  of  the  following: 

(1)  A  perennial  grass,  legume,  or 
grass/legume  grown  for  use  as  forage, 
seed  for  planting,  or  green  manure. 

(2)  A  high  residue  producing  crop. 

(3)  A  cover  crop  following  an  annual 
crop. 

Resource-conserving  crop  rotation 
means  a  crop  rotation  that: 

(1)  Includes  at  least  one  resource 
conserving  crop  as  determined  by  the 
State  Conservationist. 

-(2)  Reduces  erosion. 

(3)  Improves  soil  fertility  and  tilth. 

(4)  Interrupts  pest  cycles. 

(5)  Reduces  depletion  of  soU  moisture 
or  otherwise  reduces  the  need  for 
irrigation  in  applicable  areas. 

Socially  Disadvantaged  Farmer  or 
Rancher  means  a  farmer  or  rancher  who 


has  been  subjected  to  racial  or  ethnic 
prejudices  b^ause  of  their  identity  as  a 
member  of  a  group  without  regard  to 
their  individual  qualities.  Those  groups 
include  Afi'ican  Americans,  Americaa 
Indians  or  Alaskan  natives,  Hispanics, 
Asians,  and  native  Hawaiians  or  other 
Pacific  Islanders. 

State  Conservationist  means  the 
NRCS  employee  who  is  authorized  to 
implement  conservation  programs 
administered  by  NRCS  and  who  directs 
and  supervises  NRCS  activities  in  a 
State,  the  Caribbean  Area,  or  the  Pacific 
Islands  Area. 

State  Technical  Committee  means  a 
conunittee  established  by  the  USDA 
Secretary  in  a  State  pursuant  to  16 
U.S.C.  3861  and  described  in  7  CFR  part 
610.  Information  regarding  these 
committees  can  be  found  at:  http:// 
www.nrcs.usda.gov/programs/ 
StateTech/. 

Technical  assistance  means  technical 
expertise,  information,  and  tools 
necessary  for  the  conservation  of  natural 
resources  on  land  active  in  agricultural, 
forestry,  or  related  uses.  The  term 
includes:  (1)  Technical  services 
provided  directly  to  farmers,  ranchers, 
and  other  eligible  entities,  such  as 
conservation  planning,  technical 
consultation,  and  assistance  with  design 
and  implementation  of  conservation 
practices;  and  (2)  technical 
infirastructure  including  activities, 
processes,  tools,  and  agency  functions 
needed  to  support  delivery  of  technical 
services,  such  as  technical  standards, 
resource  inventories,  training,  data, 
technology,  monitoring,  and  effects 
analyses.  Information  regarding 
technical  assistance  can  be  found  at: 
http://www.nrcs.usda-.gov/programs/ 
eta/. 

Technical  Service  Provider  means  cm 
individual,  private-sector  entity,  or 
public  agency  certified  by  NRCS,  in 
accordance  with  7  CFR  part  652,  to 
provide  technical  services  to  program 
participants  in  lieu  of  or  on  behalf  of 
NRCS. 

Wildlife  Habitat  Incentive  Prpgram 
means  a  program  administered  by  NRCS 
in  accordance  with  7  CFR  part  636, 
which  provides  for  technical  and 
financial  assistance  to  protect,  restore, 
develop,  and  enhance  wildlife  habitat. 

Overview  of  the  Cooperative 
Conservation  Partnership  Initiative 

Background 

The  CCPI  is  a  volvmtary  conservation 
initiative  that  enables  the  use  of  certain 
conservation  programs  along  with 
resources  of  eligible  partners  to  provide 
financial  and  technical  assistance  to 
owners  and  operators  of  agricultural  and 


nonindustrial  private  forest  lands  and 
will  enhance  conservation  outcomes. 
Depending  upon  the  program  available, 
the  assistance  provided  enables 
participants  to  implement  conservation 
practices  and  enhancements,  including 
the  development  and  adoption  of 
innovative  conservation  practices  and 
management  approaches.  The  partner  is 
not  required  to  provide  financial  or 
technical  resources  toward  the  project 
(match):  however,  proposals  that 
include  or  offer  partner  provided 
resources  will  be  given  higher  priority 
consideration  in  the  evaluation  process. 
CCPI  financial  assistance  is  delivered 
directly  to  producers  in  approved 
project  areas  through  program  contracts 
or  cost-share  agreements:  no  CCPI 
funding  may  be  used  to  cover  the 
partner’s  administrative  expenses. 

CCPI  uses  the  funds,  policies,  and 
processes  of  EQIP,  CSP,  and  WHIP  to 
deliver  assistance  to  owners  and 
operators  of  agricultural  and 
nonindustrial  private  forest  land  to 
implement  approved  conservation 
practices  and  activities.  Under  CCPI, 
NRCS  enters  into  partnership 
agreements  with  eligible  entities  that 
w^mt  to  enhance  conservation  outcomes 
on  agricultural  and  nonindustrial 
private  forest  land.  As  part  of  the 
partnership  agreement,  approved 
partners  may  also  help  facilitate  the 
submission  of  producers’  program 
applications,  or  they  may  provide 
additional  technical  or  financial 
assistance  to  participating  agricultural 
producers  or  provide  other  resoimces  as 
defined  in  the  partnership  agreement.  A 
primary  intent  of  CCPI  is  to  leverage 
non-Federal  government  resources  along 
with  NRCS  program  resources  to 
achieve  resource  conservation 
objectives.  The  purposes  of  the  CCPI 
partnership  agreement  are  to; 

(1)  Address  conservation  priorities 
involving  agriculture  and  nonindustrial 
private  forest  land  on  local.  State,  multi- 
State,  or  regional  levels; 

(2)  Encourage  producers  to  cooperate 
in  meeting  applicable  Federal,  State, 
and  local  regulatory  requirements 
related  to  production; 

(3)  Encourage  producers  to  cooperate 
in  the  installation  and  maintenance  of 
conservation  practices;  and 

(4)  Promote  the  development  and 
demonstration  of  innovative 
conservation  practices  and  delivery 
methods,  including  practices  associated 
with  specialty  crop  and  organic 
production  and  precision  agriculture 
operations. 

Partners  who  may  enter  into 
partnership  agreements  with  NRCS 
include  federally  recognized  Indian 
tribes.  State  and  local  units  of 
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government,  producer  associations, 
farmer  cooperatives,  institutions  of 
higher  education,  and  nongovernmental 
organizations  with  a  history  of  working 
cooperatively  with  producers  to 
effectively  address  conservation 
priorities  related  to  agricultural 
production  and  nonindustrial  private 
forest  land.  Individual  agricultural 
producers  are  not  an  eligible  partner 
entity  and  may  not  submit  CCPI 
proposals.  Potential  entity  partners  may 
submit  proposals  that  request  assistance 
for  a  specified  project  area  that  may  be 
defined  by  geo-political  boundaries, 
watershed  boundaries,  or  resource 
concern.  The  written  proposal  must 
describe  the  area  to  be  covered  by  the 
project,  conservation  priorities  in  the 
area,  conservation  objectives  to  be 
achieved,  and  the  number  of  producers 
including  nonindustrial  private  forest 
landowners  who  are  likely  to 
participate;  a  description  of  the  partner 
or  partners  collaborating  to  achieve  the 
objectives  of  the  agreement,  and  the 
roles,  responsibilities,  and  capabilities 
of  the  partner(s);  the  resources  requested 
from  the  Chief  and  the  partner;  the  plan 
for  monitoring,  evaluating,  and 
reporting  on  progress  made  towards 
achieving  the  objectives  of  the 
agreement;  and  other  information  that 
may  be  required. 

Once  a  partnership  proposal  is 
selected  and  the  project  announced, 
eligible  individual  producers  located 
within  the  project  area  may  apply 
directly  to  NRCS  for  funding  under  the  * 
appropriate  conservation  program. 
Individual  applications  from  eligible 
producers  will  be  evaluated  and  ranked 
to  ensure  that  producer  applications 
selected  for  funding  are  most  likely  to 
achieve  project  objectives.  All  Federal 
funds  made  available  through  this  CCPI 
request  for  proposals  will  be  provided 
directly  to  eligible  participants  through 
EQIP  and  CSP  program  contracts  and 
WHIP  cost-share  agreements.  Producers 
interested  in  applying  must  meet  the 
eligibility  requirements  of  the  program 
for  which  they  are  applying. 

No  technical  or  financial  assistance 
funding  may  be  provided  to  a  partner 
through  the  CCPI  partner  agreement. 
However,  if  requested  by  a  partner,  the 
State  Conservationists  or  Chief  may 
consider  development  of  a  separate 
funding  agreement  with  a  qualified 
partner  for  delivery  of  technicaf  services 
to  producers  participating  in  an 
approved  CCPI  project. 

During  FY  2Cfl0,  an  objective  of  CCPI 
is  to  deliver  EQIP,  CSP,  and  WHIP 
assistance  to  producers  to  achieve  high- 
priority  conservation  objectives  in 
geographic  areas  defined  by  the  partner. 
Where  flexibility  is  needed  to  meet 


project  objectives,  the  partner  may 
request  that  program  adjustments  be 
allowed,  provided  such  policy 
adjustments  are  within  the  scope  of  the 
applicable  programs’  statutory  and 
regulatory  program  authorities.  An 
example  of  a  program  adjustment  may 
be  to  expedite  the  applicable  program 
ranking  process  in  a  situation  where  a 
partner  has  identified  the  producers 
approved  to  participate  in  the  project. 
Other  examples  of  program  adjustments 
may  include  flexibility  in  payment  rate, 
or  using  a  single  area-wide  plan  of 
operations  rather  than  individual  plans 
of  operations. 

Submitting  Proposals 

Potential  partners  must  submit 
proposals  to  Gregory  K.  Johnson, 
Director,  Financial  Assistance  Programs 
Division,  addressing  all  questions  and 
items  listed  in  the  “Proposal 
Requirements”  section  of  this  notice. 

The  proposals  must  be  submitted  by  the 
date  and  time  identified  in  this  notice. 
The  proposal  must  include  sufficient 
detail  to  allow  agency  reviewers  to 
understand  the  partner’s  priority 
resource  concerns,  objectives,  and 
expected  outcomes. 

Incomplete  proposals  and  those  that 
do  not  meet  the  requirements  set  forth 
in  this  notice  will  not  be  considered, 
and  notification  of  elimination  will  be 
mailed  to  the  applicant.  State 
Conservationists  are  expected  to  provide 
guidance  to  potential  partners  regarding 
resource  concerns  that  inay  be 
addressed  in  the  proposed  project  area, 
local  working  group  and  State  Technical 
Committee  natural  resource  priorities, 
approved  conservation  practices  and 
activities,  and  other  program 
requirements  the  partner  should 
consider  when  developing  a  proposal. 
No  agency  form  is  provided;  potential 
partners  must  provide  a  narrative 
proposal  following  the  requirements  set 
forth  in  this  notice. 

NRCS  will  review  and  evaluate  the 
proposals  based  on  the  criteria  set  forth 
in  this  notice.  Positive  consideration 
will  be  given  to  proposals  that  provide 
for  outreach  to  beginning  farmers  or 
ranchers,  socially  disadvantaged  farmers 
or  ranchers,  limited  resource  farmers  or 
ranchers,  and  Indian  tribes  within  the 
area  covered  by  the  project.  Priority 
consideration  will  also  be  given  to 
proposals  that  both  achieve  program 
purposes,  including  regional  efforts  that 
cross  State  boundaries,  and  further  the 
Nation’s  efforts  with  renewable  energy 
production,  energy  conservation, 
mitigating  the  effects  of  climate  change, 
facilitating  climate  change  adaptation, 
or  fostering  Cctrbon  sequestration.  CCPI 
proposals  submitted  to  NRCS  become 


the  property  of  the  agency  for  use  in  the 
administration  of  the  pi-ogram,  may  be 
filed  or  disposed  of  by  the  agency,  and 
will  not  be  returned  to  the  potential 
partner.  Once  proposals  have  been 
submitted  for  review  and  ranking,  there 
will  be  no  further  opportunity  to  change 
or  re-submit  the  proposal. 

Partner  Entity  Eligibility 

Those  eligible  to  participate  as 
partners  include  federally  recognized 
Indian  tribes,  State  and  local  units  of 
government,  producer  associations, 
farmer  cooperatives,  institutions  of 
higher  education,  or  nongovernmental 
organizatipns  with  a  history  of  working 
cooperatively  with  producers  to 
effectively  address  conservation 
priorities  related  to  agricultural 
production  and  nonindustrial  private 
forest  land.  Individual  producers  are  not 
eligible  to  submit  proposals  under  CCPI 
authorities. 

Land  Eligibility 

The  following  land  is  eligible  for 
enrollment  in  the  CCPI; 

•  Private  agricultural  and 
nonindustrial  private  forest  land 

•  Land  meeting  the  covered  programs 
(EQIP,  CSP,  and  WHIP)  eligibility  rules 
Eligible  land  is  defined  for  each 
program  in  regulation: 

•  EQIP:  7  CFR  1466.8(c) 

•  CSP:  7  CFR  1470.6(b) 

•  WHIP:  7  CFR  636.4(b) 

Producer  Application  and  Program 
Contracts 

Producers  interested  in  participating 
in  an  approved  CCPI  project  may  apply 
for  assistance  at  their  local  USD  A 
service  center.  The  designated 
conservationist  will  help  the  producer 
determine  which  program  (EQIP,  CSP, 
or  WHIP)  is  appropriate  based  on  the 
practices  and  activities  the  applicant 
seeks  to  install  or  perform  to  meet  the 
approved  partner  project  objectives. 

Producers  seeking  to  participate  in  a 
CCPI  project  must  meet  all  program- 
specific  eligibility  requirements.  The 
requirements  that  apply  to  the  contract 
or  cost-share  agreement  are  determined 
by  the  program  selected.  For 
information  on  program  payment 
limitations  and  benefits  or  other 
program  requirements  that  may  apply  to 
land  and  producers  enrolled  in  EQIP, 
CSP,  and  WHIP,  consult  the  appropriate 
programs’  regulation  as  stated  in  this 
notice.  Additional  information  can  be 
found  at  NRCS  Web  site  at:  http:// 
www.rircs.usda.gov/programs/.  An 
agricultural  producer  may  elect  to  use  a 
TSP  for  technical  assistance  associated 
with  conservation  planning  or  practice 
design  and  implementation.  Producers 
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applying  for  CCPI  are  not  required  to 
have  an  existing  program  contract, 
although  they  must  be  determined 
eligible  for  the  assistance  being 
requested  from  each  program  prior  to 
entering  into  a  program  contract. 

Proposal  Requirements 

For  consideration  of  a  proposal,  a 
potential  partner  must  submit  five 
copies  of  the  written  proposal  and  one 
electronic  copy.  Projects  may  not  exceed 
5  years  in  length.  The  proposal  must  be 
in  the  following  format  and  contain  the 
information  set  forth  below: 

Proposal  Format:  There  are  no  forms 
required  or  associated  with  the  CCPI 
proposal  process.  Five  copies  of  the 
proposal  should  be  typewritten  or 
printed  on  8V2''^x  11"  white  paper.  The 
text  of  the  application  should  be  in  a 
font  no  smaller  than  12-point,  with  one- 
inch  margins.  One  additional  copy  of 
the  proposal  shall  be  in  a  format  such 
as  Microsoft  Word  or  PDF  on  one  CD 
ROM.  If  submitting  more  than  one 
project  proposal,  submit  a  separate 
complete  document  for  each  project. 
Consult  the  NRCS  national  CCPI  Web 
site  for  an  example  of  an  acceptable 
CCPI  proposal  document  at:  http:// 

WWW. arcs,  usda.gov/programs/ccpi/.  The 
entire  project  proposal  may  not  exceed 
12  pages  in  length  including  summary, 
maps,  reference  materials,  and  related 
reports. 

Proposal  Summary 

The  basic  format  for  the  CCPI 
proposal  is  a  narrative  written  response 
to  the  questions  and  information 
requested  in  this  notice.  The  proposal 
must  include  the  following: 

(1)  Proposal  Cover  and  Summary:  The 
first  two  pages  of  the  proposal  must 
include: 

(a)  Project  Title. 

(b)  Project  direct  or/manager  name, 
telephone  number,  and  e-mail  address. 

(c)  Name  of  lead  partner  entity 
submitting  proposal  and  other 
collaborating  partners. 

(d)  Mailing  address  and  telephone 
numbers  for  lead  partner  submitting 
proposal. 

(e)  Short  general  description/ 
summary  of  project  and  description  of 
resource  issues  to  be  addressed.  Identify 
the  specific  natural  resource  concerns  to 
be  addressed. 

(f)  List  of  approved  FOTG 
conservation  practices,  enhancements, 
and  conservation  activity  plans  that  will 
be  used  to  address  those  resource 
concerns. 

(g)  Specify  the  geographic  location: 
State:  county(s):  congressional  districts; 
and  whether  proposal  is  a  national 


multi-State  or  within-State  proposal. 
Include  a  general  location  map. 

(h)  Proposed  project  start  and  end 
dates  (not  to  exceed  a  period  of  5  years). 

(i)  Total  amount  of  CCPI  financial 
assistance  being  requested  for  project. 

(2)  Project  Natural  Resource 
Objectives  and  Actions: 

The  proposal  must  include  the  project 
objectives  and  the  natural  resource 
concerns  that  will  be  addressed.  A 
complete  list  of  NRCS  approved  natural 
resource  concerns  may  be  found  on  the 
CCPI  Web  site  at:  http:// 
www.nrcs.usda.gov/programs/ccpi/. 

(a)  Identify  and  provide  detail  about 
the  natural  resource  concern(s)  to  be 
addressed  and  how  the  proposal 
objectives  will  address  those  concerns. 
Objectives  should  be  specific, 
measurable,  achievable,  results- 
oriented,  and  include  a  timeline  for 
completion. 

(b)  For  each  objective,  identify  the 
actions  to  be  completed  to  achieve  the 
objective  and  to  address  the  identified 
natural  resource  concern.  Note  which 
actions  are  to  be  addressed  through  this 
project  using  NRCS  program  assistance 
and  which  are  being  addressed  through 
alternate  non-Federal  funding  sources  or 
other  resources  provided. 

(3)  Detailed  Proposal  Criteria: 

Potential  partners  must  fully  describe 

their  project  and  demonstrate  their 
history  of  working  with  agricultural 
producers  to  address  resource  issues, 
information  provided  in  the  proposal 
must  include: 

(a)  A  description  of  the  partner  or 
partners’  history  of  working  with 
agricultural  producers  to  address  the 
conservation  objectives  to  be  achieved. 

(b)  A  detailed  description  of  the 
geographic  area  covered  by  the 
proposal,  conservation  priorities  in  the 
area,  conservation  objectives  to  be 
achieved,  lands  to  be  treated,  and  the 
expected  level  of  participation  by 
producers. 

(1)  Include  a  detailed  map  showing 
the  project  area.  Describe  the  location 
and  size  of  the  proposed  project  area. 
Are  the  size  and  scope  of  the  project  and 
the  proposed  practices  to  address 
resource  concerns  reasonable  and 
achievable? 

(2)  Outline  on  the  maps  the  areas 
which  need  conservation  treatment  and 
identify  the  number  of  acres  involved. 
What  Idnds  of  conservation  practices  or 
enhancements  needed  to  treat  priority 
resource  concerns  in  each  area?  Are 
specific  areas  or  conservation  practices 
prioritized  in  the  project  area  so  they 
will  best  address  specific  resource 
concerns?  Which  priority  areas  need  to 
be  addressed  first? 


(c)  A  description  of  how  the  partner(s) 
will  collaborate  to  achieve  the  objectives 
of  the  agreement  and  the  roles, 
responsibilities,  and  capabilities  of  the 
partner(s).  Proposals  that  include 
resources  from  other  than  the  submitter 
of  the  proposal  must  include  a  letter  or 
other  documentation  from  the  other 
partners  confirming  this  commitment  of 
resources.  Proposals  that  demonstrate 
efforts  to  collaborate  with  other  partners 
and  producers  are  likely  to  provide 
increased  environmental  benefits,  meet 
the  objectives  of  CCPI,  and  receive 
higher  ranking  consideration  in  the 
evaluation  process. 

(d)  A  description  of  the  project 
duration  which  cannot  exceed  5  years  in 
length,  plan  of  action,  and  project 
implementation  schedule  that  details 
when  the  potential  partner  anticipates 
finishing  the  project  and  submitting  a 
final  report. 

(e)  A  description  of  the  resources 
(financial  and  technical  assistance) 
requested  from  each  of  the  applicable  ' 
NRCS  programs  (EQIP,  WHIP,  and  CSP) 
and  the  non-Federal  resources  provided 
by  the  partner  that  will  be  leveraged  by 
the  Federal  contribution.  A  primary 
intent  of  CCPI  is  to  leverage  other  non- 
Federal  resources  along  with  NRCS 
program  resources  to  achieve  project 
objectives.  The  partner  is  not  required  to 
provide  financial  or  technical  resources 
(match)  toward  the  project;  however, 
proposals  that  include  or  offer  non- 
Federal  resources  will  be  given  higher 
priority  through  the  evaluation  process. 
Partners  need  to  clearly  state,  by  project 
objective,  how  they  intend  to  leverage 
Federal  funds  along  with  partner 
resources.  The  funding  and  time 
contribution  by  agricultural  producers 
to  implement  agreed-to  conservation 
practices  in  program  contracts  may  not 
be  considered  any  part  of  a  match  from 
the  potential  partner  for  purposes  of 
CCPI.  One  purpose  of  CCPI  is  to 
leverage  non-Federal  resources  from 
partners  above  and  beyond  those 
contributions  made  by  individual 
producers. 

(f)  A  description  of  the  plan  for 
monitoring,  evaluating,  and  reporting  on 
progress  made  toward  achieving  the 
objectives  of  the  agreement.  Priority  will 
be  given  to  projects  where  the  partner 
can  provide  resources  or  services  or 
conduct  activities  to  monitor  and 
evaluate  effects  of  conservation 
practices  and  activities  implemented 
through  the  project. 

(g)  Identify  potential  criteria  to  be 
used  by  NRCS  to  prioritize  and  rank 
agricultural  producers’  CCPI 
applications  in  the  project  area. 

Potential  partners  should  collaborate 
with  NRCS  in  the  State  where  the 
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project  is  proposed  to  develop 
meaningful  criteria  that  NRCS  can  use 
to  evaluate  and  rank  producer  program 
applications.  For  approved  projects,  this 
joint  effort  will  help  NRCS  select 
producer  applications  which  will  best 
accomplish  the  projects’  intended 
conservation  goals  and  address  priority 
resource  issues  identified  by  the  partner 
in  the  proposal.  Additional  information 
regarding  the  process  NRCS  uses  to 
evaluate  and  rank  individual  producer 
applications  is  found  in  each  of  the 
authorized  programs’  regulations. 
Proposals  which  include  specific 
ranking  criteria  developed  in 
collaboration  with  NRCS  may  receive 
higher  consideration  in  the  evaluation 
process.  Additional  guidance  and 
assistance  to  develop  appropriate 
criteria  may  be  obtained  from  State 
NRCS  office  where  the  project  will  be 
located. 

(h)  An  estimate  of  the  percentage  of 
producers,  including  nonindustrial 
private  forest  landowners,  in  the  project 
area  that  may  participate  in  the  project 
along  with  an  estimate  of  the  total 
number  of  producers  located  in  the 
project  area.  Producer  participation  is  a 
requirement  for  delivery  of  CCPI 
program  benefits.  How  will  the  partner 
encourage  participation  to  guarantee 
success  of  the  project?  Does  the  project 
include  any  tribal  producers,  beginning 
farmers  or  ranchers,  socially 
disadvantaged  farmers  or  ranchers,  or 
limited  resource  farmers  or  ranchers?  If 
so,  how  many  are  expected  to 
participate?  Are  there  groups  of 
producers  who  may  submit  joint 
applications  to  address  resource  issues 
of  common  interest  and  need? 

(i)  A  listing  and  description  of  the 
conservation  practices,  conservation 
activity  plans,  enhancements,  and 
partner  activities  to  be  implemented 
during  the  project  timeframe  and  the 
general  sequence  of  implementation  of 
the  project.  Also  address  technical 
assistance  efforts  that  will  be  made  by 
the  partner  and  those  that  the  partner 
requests  NRCS  implement  using  eligible 
approved  conservation  practices, 
enhancements,  and  project  financial 
assistance  funding.  In  this  section,  list 
all  the  NRCS  conservation  practices  and 
enhancements  the  partner  wishes  NRCS 
to  offer  to  producers  through  the  CCPI 
project.  Information  about  approved 
NRCS  practices  is  found  in  the  FOTG  at: 
http://www.nrcs.usda.gov/technical/ 
efotg/  and  descriptions  of  practices  at: 
http://www.nrcs.usda.gov/technical/ 
standards/.  For  each  conservation 
practice,  estimate  the  amount  of  practice 
extent  (feet,  acres,  number,  etc.)  the 
partner  expects  producers  to  implement 
each  fiscal  year  during  the  life  of  the 


project  and  the  amount  of  financial 
assistance  requested  to  support 
implementation  of  each  practice 
through  producer  contracts.  Information 
on  eligible  enhancements  can  be  found 
at  the  CSP  Web  site  at:  http:// 

WWW. arcs,  usda  .gov/progr.ams/new_csp/ 
csp.html.  Indicate  whether  the  project 
will  address  regulatory  compliance  and 
any  other  outcomes  that  partner  expects 
to  complete  during  the  project  period. 
Describe  any  activities  that  are 
innovative  or  include  outcome-based 
performance  measures  implemented  by 
the  partner. 

(j)  A  description  of  the  amount  of 
CPPI  financial  assistance  funds  needed 
annually  for  producer  contracts  that  will 
be  used  to  implement  the  conservation 
practices  and  enhancements  identified 
in  previous  sections.  This  section  of  the 
proposal  must  include  the  total  amount 
of  financial  assistance  funds  requested 
for  each  fiscal  year  of  the  project  (for 
multi-State  projects,  provide  the  funds 
or  acres  by  State  as  appropriate)  to  be 
made  available  for  producer  contracts 
and  cost-share  agreements. 

(k)  A  description  of  any  requested 
policy  adjustments,  by  program,  with  an 
explanation  of  why  the  adjustment  is 
needed  in  order  to  achieve  the 
objectives  of  the  project.  If  a  partner  is 
requesting  specific  program  flexibilities 
that  depend  on  detailed  participant  or 
project  information,  the  proposal  must 
provide  the  needed  information. 

Partners  should  contact  their  State 
Conservationist,  or  designee,  to 
determine  the  specific  information  that 
may  be  required. 

(l)  A  description  of  how  the  partner  ’ 

will  provide  for  outreach  to  beginning 
farmers  or  ranchers,  limited  resource 
farmers  or  ranchers,  socially 
disadvantaged  farmers  or  ranchers,  and 
Indian  tribes.  , 

(m)  A  description  of  how  the 
proposal’s  objectives  may  provide 
additional  benefits  to  address  renewable 
energy  production,  energy  conservation, 
mitigating  the  effects  of  climate  change, 
facilitating  climate  change  adaptation, 
or  fostering  carbon  sequestration,  if 
applicable. 

(4)  State  Conservationist  Letter  of 
Review:  • 

Potential  partners  must  include  a 
copy^of  the  letter  showing  that  the 
written  proposal  was  sent  to  the 
appropriate  State  Conservationist(s).  If  a 
project  is  multi-State  in  scope,  all  State 
Conservationists  in  the  proposed  project 
area  must  be  sent  the  proposal  for 
review.  A  list  of  NRCS  State 
Conservationists,  addresses,  and  phone 
numbers  is  included  as  an  attachment  at 
the  end  of  this  notice.  The  State 


Conservationist(s)  will  review  the 
proposal  to  address: 

(a)  Potential  duplication  of  efforts 
with  other  projects  or  existing  programs. 

(b)  Adherence  to,  and  consistency 
with,  program  regulation  including 
requirements  related  to  land  and 
producer  eligibility  and  use,  of  approved 
NRCS  resource  concerns  and 
conservation  practices,  enhancements, 
and  other  program  requirements. 

(c)  Expected  benefits  for  project 
implementation  in  their  State(s). 

(d)  Other  issues  or  concerns  the  State 
Conservationist  is  aware  of  that  should 
be  considered  by  the  Chief. 

(e)  A  general  recommendation  for 
support  or  denial  of  project  approval. 

State  Conservationists  must  submit 
letters  of  review  to  Gregory  K.  Johnson, 
Director,  Financial  Assistance  Programs 
Division  no  iater  than  10  calendar  days 
after  the  deadline  for  proposal 
submission.  Prior  to  submission  of  the 
proposal,  potential  partners  are  strongly 
encouraged  to  consult  with  the 
appropriate  State  Conservationist(s) 
during  proposal  development  to  obtain 
guidance  as  to  appropriate  resource 
concerns  to  address  conservation 
practices  needed  and  other  details  of  the 
project  proposal.  All  CCPI  proposals 
become  the  property  of  NRCS  for  use  in 
the  administration  of  the  program,  may 
be  filed  or  disposed  of  by  the  agency, 
and  will  not  be  returned  to  the  partner. 
Once  proposals  have  been  submitted  to 
the  agency  for  review  and  ranking,  there 
will  be  no  further  opportunity  to  change 
or  re-submit  the  proposal  document. 

Acknowledgement  of  Submission  and 
Notifications 

Partners  whose  proposals  have  been 
selected  will  receive  a  letter  of  official 
notification.  Upon  notification  of 
selection,  the  partner  should  contact  the 
State  Conservationist  listed  in  the  letter 
to  develop  the  required  partnership 
agreement  and  other  project 
implementation  requirements.  Potential 
partners  should  note  that,  depending 
upon  available  funding  and  agency 
priorities,  NRCS  may  offer  a  reduced 
amount  of  program  financial  assistance 
from  what  was  requested  in  the 
proposal.  Applicants  of  CCPI  proposals 
not  selected  will  be  notified  by  official 
letter. 

Withdrawal  of  Proposals 

Partner  proposals  may  be  withdrawn 
by  written  notice  to  the  Director, 
Financial  Assistance  Programs  Division 
at  any  time  prior  to  selection. 

Ranking  Considerations 

The  Chief  or  designee  will  evaluate 
proposals  using  a  national  competitive 
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process.  A  higher  priority  may  be  given 


to  proposals  that: 

-  (a)  Have  a  high  percentage  of 
producers  actively  farming  or  managing 
working  agricultural  or  nonindustrial 
private  forest  lands  included  in  the 
proposed  project  area; 

(b)  Significantly  leverage  non-Federal 
financial  and  technical  resources  and 
coordinate  with  other  local.  State,  or 
Federal  efforts; 

(c)  Deliver  high  percentages  of 
applied  conservation  practices  to 
address  water  quality,  water 
conservation,  or  State,  regional,  or 
national  conservation  initiatives; 

(d)  Provide  innovation  in  approved 
conservation  practices,  conservation 
methods,  and  delivery,  including 
outcome-based  performance  measures 
and  methods; 

(e)  Complete  the  application  of  the 
conser\'ation  practices  and  activities  on 
all  of  the  covered  program  contracts  or 
cost-shcure  agreements  in  5  years  or  less; 

(f)  Assist  tne  participants  in  meeting 
local.  State,  and  Federal  regulatory 
requirements; 

(g)  Provide  for  monitoring  and 
evaluation  of  conservation  practices, 
enhancements,  and  activities; 

(h)  Provide  for  matching  financial 
funds  or  technical  assistance  to  assist 
participants  with  the  implementation  of 
their  EQIP  and  CSP  contracts  and  WHIP 
cost-share  agreements; 

(i)  Further  the  Nation’s  efforts  with 
renewable  energy  production,  energy 
conservation,  mitigating  the  effects  of 
climate  change,  facilitating  climate 
change  adaptation,  or  fostering  carbon 
sequestration; 

(j)  Provide  for  outreach  to,  and 
participation  of,  beginning  farmers  or 
ranchers,  socially  disadvantaged  farmers 
or  ranchers,  limited  resource  farmers  or 
ranchers,  and  Indian  tribes  within  the 
proposed  project  area;  and 

(k)  Identify  other  factors  and  criteria 
which  best  achieve  the  purposes  of 
CCPI. 

Partnership  Agreements 

Upon  selection  and  approval,  NRCS 
will  enter  into  a  partnership  agreement 
with  the  partner.  The  partnership 
agreement  will  not  obligate  funds,  but 
will  address: 

(a)  The  role  of  the  partner; 

(b)  The  role  of  NRCS; 

(c)  The  responsibilities  of  the  partner 
as  it  relates  to  the  monitoring  and 
evaluation; 

(d)  The  frequency  and  duration  of 
monitoring  and  evduation  to  be 
completed  by  the  partner; 

(ej  The  format  and  frequency  of 
reports  (semi-annual,  annual,  and  final) 
required  as  a  condition  of  the 
partnership  agreement; 


(f)  Budget  which  includes  other 
funding  sources  (if  applicable)  for 
financial  and  technical  assistance; 

(g)  The  specified  project  schedule  and 
timeframe;  and 

(h)  Other  requirements  deemed 
necessary  by  NRCS  to  further  the 
purposes  of  the  CCPI  project. 

Once  a  proposal  is  selected,  the 
partnership  agreement  is  signed,  and 
subject  to  the  availability  of  funding, 
NRCS  begins  entering  into  EQIP  and 
CSP  contracts  or  WHIP  cost-share 
agreements  directly  with  eligible 
producers  including  nonindustrial 
private  forest  landowners  who  are 
participating  in  the  project  and  located 
in  the  approved  geographic  area. 
Producer  applicants  must  meet  all 
program  eligibility  requirements.  The 
program  used  will  depend  upon  the 
type  of  conservation  practices  to  be 
applied.  Participants  may  have  multiple 
contracts  through  CCPI  if  more  than  one 
covered  program  is  needed  to 
accomplish  the  project  objectives.  ’ 

Waiver  Authority 

To  assist  in  the  implementation  of 
CCPI  projects  through  EQIP,  CSP,  or 
WHIP,  the  Chief  may  waive  the 
applicability  of  the  Adjusted  Gross 
Income  Limitation,  on  a  case-by-case 
basis  in  accordance  with  7  CFR 
1400.500(d)(2).  Such  waiver  requests 
must  be  submitted  in  writing  from  the 
program  applicant,  addressed  to  the 
Chief,  and  submitted  through  the  local 
designated  conservationist. 

Signed  the  5th  day  of  April,  2010,  in 
Washington,  DC. 

Dave  White, 

Vice  President,  Commodity  Credit 
Corporation  and  Chief,  Natural  Resources 
Conservation  Service. 

State  Conservationists 

AL — William  E.  Puckett,  3381  Skyway 
Drive,  P.O.  Box  311,  Auburn, 

Alabama  36830,  Phone:  334/887- 
4500,  Fax:  334/887-4552,  (V)  9027- 
4557,  (E)  william.puckett@al.usda.gov 
AK — Robert  Jones,  800  West  Evergreen, 
Atrium  Building,  Suite  100,  Palmer, 
Alaska  99645-6539,  Phone:  907/761- 
7760,  Fax:  907/761-7790,  (V)  9035- 
2227,  (E) 

robert.jones@ak.nrcs.  usda.gov 
AZ — David  L.  McKay,  230  North  First 
Avenue,  Suite  509,  Phoenix,  Arizona 
85003-1706,  Phone:  602/280-8801, 
Fax:  602/280-8809  or  8805,  (V)  9011- 
8810,  (E) 

david.mckay@az.nrcs.usda.gov 
AR — Michael  E.  Sullivan,  Federal 
Building,  Room  3416,  700  West 
Capitol  Avenue,  Little  Rock,  Arkansas 
72201-3228,  Phone:  501/301-3100, 


Fax:  501/301-3194,  (V)  9044-3110,  • 

(E)  michael.sullivan@ar.usda.gov 
CA — Lincoln  E.  (Ed)  Burton,  430  G 
Street,  Suite  4164,  Davis,  California 
95616-4164,  Phone:  530/792-5600, 
Fax:  530/792-5790,  (V)  9040-5601, 

(E)  ed.burton@ca.usda.gov 
CO — Allen  Green,  655  Parfet  Street, 
Room  E200C,  Lakewood,  Colorado 
80215-5521,  Phone:  720-544-2810, 
Fax:  720-544-2965,  (V)  9059-2802, 

(E)  aIlen.green@co.usda.gov 
CT — Douglas  Zehner,  344  Merrow  Road, 
Suite  A,  Tolland,  Connecticut  06084, 
Phone: 860/871-4011,  Fax:  860/871- 
4054,  (V)  9013-114,  (E) 
dougIas.zehner@ct.usda.gov 
DE — Russell  Morgan,  1221  College  Park 
Drive,  Suite  100,  Dover,  Delaware 
19904-8713,  Phone:  302/678-4160, 
Fax:  302/678-0843,  (V)  9060-199,  (E) 
russelI.morgan@de.usda.gov 
FL — Carlos  Suar-ez,  2614  NW.  43rd 
Street,  Gainesville,  Florida  32606- 
6611  or  P.O.  Box  141510,  Gainesville, 
FL  32614,  Phone:  352/338-9500,  Fax: 
352/338-9574,  (V)  9012-3501,  (E) 
carlos.suarez@fl.usda.gov 
GA — James  Tillman,  Federal  Building, 
Stop  200,  355  East  Hancock  Avenue, 
Athens,  Georgia  30601-2769,  Phone: 
706/546-2272,  Fax:  706/546-2120, 

(V)  9021-2082,  (E) 
james.tillman@ga.usda.gov 
GU — Lawrence  T.  Yamamoto,  Director, 
Pacific  Basin  Area,  FHB  Building, 
Suite  301,  400  Route  8,  Mongmong, 
Guam  96910,  Phone:  671/472-7490, 
Fax: 671/472-7288,  (V)  9000-822- 
1265, (E) 

'  larry.yamamoto@pb.usda.gov 
HI — Lawrence  T.  Yamamoto 
300  Ala  Moana  Blvd.,  Room  4-118,  P.O. 
Box  50004,  Honolulu,  Hawaii  96850- 
0002,  Phone:  808/541-2600  xl07, 

Fax:  808/541-1335,  (V)  9042-108,  (E) 
larry.yamamoto@hi.nrcs.usdo.gov 
ID — Jeffrey  B.  Burwell,  9173  West 
Barnes  Drive,  Suite  G,  Boise,  Idaho 
83709,  Phone:  208/378-5700,  Fax: 
208/378-5735,  (V)  9000-291^551, 

(E)  jeffrey.burwell@id.usda.gov 
IL — William  J.  Gradle,  2118  W.  Park 
Court,  Champaign,  Illinois  61821, 
Phone:  217/353-6601,  Fax:  217/353- 
6676,  (V)  9057-6601,  (E) 
bill.gradle@il.  usda.gov 
IN — Jane  E.  Hardisty,  6013  Lakeside 
Blvd.,  Indianapolis,  Indiana  46278- 
2933,  Phone:  317/290-3200,  Fax:  317/ 
290-3225,  (V)  9029-301,  (E) 
jane.hardisty@in.usda.gov 
lA — Richard  Sims,  693  Federal 
Building,  210  Walnut  Street,  Suite 
693,  Des  Moines,  Iowa  50309-2180, 
Phone:  515/284-6655,  Fax:  515/284- 
4394,  (V)  9000-945-1065,  (E) 
richard.sims@ia.usda.gov 
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KS — Kasey  Taylor,  Acting,  Eric  B. 

Banks,  760  South  Broadway,  Salina, 
Kansas  67401-4642,  Phone:  785/823- 
4565,  Fax:  785/452-3369,  (V)  9000- 
345-8770,  (E)  eric.banks@ks.usda.gov 
KY — Tom  Perrin,  771  Corporate  Drive, 
Suite  1.10,  Lexington,  Kentucky 
40503-5479,  Phone:  859/224-7350, 
Fax:  859/224-7399,  (V)  9032-7390, 

(E)  tom.perrin@ky.usda.gov 
LA — Kevin  D.  Norton,  3737  Government 
Street,  Alexandria,  Louisiana  71302, 
Phone:  318/473-7751,  Fax:  318/473- 
7626,  (V)  9000-965-1635,  (E) 
kevin.norton@la.usda.gov 
ME — Juan  Hernandez,  967  Illinois 
Avenue,  Suite  #3,  Bangor,  Maine 
04401,  Phone:  207/990-9100,  ext.  #3, 
Fax:  207/990-9599,  (V)  9000-757- 
1028, (E) 

juan.hernandez@me.usda.gov 
MD — Jon  F.  Hall,  John  Hanson  Business 
Center,  339  Busch’s  Frontage  Road, 
Suite  301,  Annapolis,  Maryland 
21401-5534,  Phone:  410/757-0861 
x315.  Fax:  410/757-0687,  (V)  9053- 
315,  (EJ  jon.haU@md.usda.gov 
MA — Christine  Clarke,  451  West  Street, 
Amherst,  Massachusetts  01002-2995, 
Phone: 413/253-4351,  Fax:  413/253- 
4375,  (V)  9047-4352,  (E) 
Christine.clarke@ma.usda.gov 
MI — Salvador  Salinas,  Acting,  Garry  D. 
Lee,  3001  Coolidge  Road,  Suite  250, 
East  Lansing,  Michigan  48823-6350, 
Phone:  517/324-5270,  Fax:  517/324- 
5171,  (V)  9048-5277,  (E) 
garry.Iee@mi.  usda.gov 
MN — Jennifer  Heglund,  Acting,  375 
Jackson  Street,  Suite  600,  St.  Paul, 
Minnesota  55101-1854,  Phone:  651/ 
602-7900, Fax: 651/602-7913  or 
7914,  (V)  9041-7854,  (Ej 
Jennifer.heglund@mn.usda.gov 
MS — Homer  Wilkes,  Suite  1321,  Federal 
Building,  100  West  Capitol  Street, 
Jackson,  Mississippi  39269-1399, 
Phone:  601/965-5205,  Fax:  601/965- 
4940,  (V)  9000-965-2065,  (E) 
homer,  wilkes@ms.nrcs.  usda.gov 
MO — J.R.  Flores,  Parkade  Center,  Suite 
^  250,  601  Business  Loop  70  West, 
Columbia,  Missouri  65203-2546, 
Phone:  573/876-0901,  Fax:  573/876- 
9439,  (VJ  9034-1367,  (EJ 
jr.fIores@mo.  usda.gov 
MT — Joyce  Swartzendruber,  Federal 
Building,  Room  443,  10  East  Babcock 
Street,  Bozeman,  Montana  59715- 
4704,  Phone:  406/587-6813,  Fax:  406/ 
587-6761,  (VJ  9056-6813,  (EJ 
joyce.swartzendruber@mt.usda.gov 
NE — Stephen  K.  Chick,  Federal 
Building,  Room  152,  100  Centennial 
Mall,  North,  Lincoln,  Nebraska 
68508-3866,  Phone:  402/437-5300, 
Fax:  402/437-5327,  (VJ  9026-4103, 

(EJ  steve.chick@ne.usda.gov 


NV — Bruce  Petersen,  5301  Longley 
Lane,  Building  F,  Suite  201,  Reno, 
Nevada  89511-1805,  Phone:  775/857- 
8500,  Fax: 775/857-8524,  (VJ  9000- 
784-1390,  (EJ 

bruce.petersen@nv.usda.gov 
NH — George  Cleek,  Federal  Building,  2 
Madbury  Road,  Durham,  New 
Hampshire  03824-2043,  Phone:  603/ 
868-7581  ext.  125,  Fax:  603/868- 
5301,  (VJ  9000-868-8035,  (EJ 
george.cIeek@nh.usda.gov 
NJ — Thomas  Drewes,  220  Davidson 
Avenue,  Somerset,  New  Jersey  08873, 
Phone: 732/537-6040,  Fax: 732/537- 
6095,  (VJ  9000-767-1000,  (EJ 
tom .  drewes@n  j.  usda.gov 
NM — Dennis  L.  Alexander,  6200 
Jefferson  Street,  NE.,  Suite  305, 
Albuquerque,  New  Mexico  87109- 
3734,  Phone:  505/761M402  (RitaJ, 

Fax: 505/761-4481,  (VJ  9016-4401, 

(EJ  dennis.alexander@nm.usda.gov 
NY — Astor  Boozer,  441  South  Salina 
Street,  Suite  354,  Syracuse,  New  York 
13202-2450,  Phone:  315/477-6504,, 
Fax:  315/477-6550,  (VJ  9015-6501, 

(EJ  astor.boozer@ny.usda.gov 
NC — J.B.  Martin,  Acting,  4405  Bland 
Road,  Suite  205,  Raleigh,  North 
Carolina  27609-6293,  Phone:  919/ 
873-2102, Fax: 919/873-2156,  (VJ 
9025-2101,  (EJ  JB.martin@nc.usda.gov 
ND — Paul  Sweeney,  220  E.  Rosser 
Avenue,  Room  278,  P.O.  Box  1458, 
Bismarck,  North  Dakota  58502-1458, 
Phone: 701/530-2000,  Fax: 701/530- 
2110,  (VJ  9051-2003,  (EJ 
paul.sweeney@nd.usda.gov 
OH — Terry  J.  Cosby,  200  North  High 
Street,  Room  522,  Columbus,  Ohio 
43215-2478,  Phone:  614/255-2472, 
Fax:  614/255-2548,  (VJ  9000-881- 
1870,  (EJ  terry.cosby@oh.usda.gov 
OK— Ronald  L.  Hilliard,  100  USDA, 
Suite  206,  Stillwater,  Oklahoma 
74074-2655,  Phone:  405/742-1204, 
Fax:  405/742-1126,  (VJ  9037-1280, 

(EJ  ron.hiIIard@ok.usda.gov 
OR — Ron  Alvarado,  101  SW  Main  Street 
Suite  1300,  Portland,  Oregon  97204- 
3221,  Phone:  503/414-3200,  Fax:  503/ 
414-3103,  (VJ  9019-3201,  (EJ 
ron.aIvarado@or.usda.gov 
PA — Dave  Brown,  Acting,  1  Credit 
Union  Place,  Suite  340,  Harrisburg, 
Pennsylvania  17110-2993,  Phone: 
717/237-2203,  Fax:  717/237-2238, 

(VJ  9039-2203,  (EJ 
dove.brown@pa.usda.gov 
PR — Angel  Figueroa,  Acting,  Director, 
Caribbean  Area,  IBM  Building,  Suite 
604,  654  Munoz  Rivera  Avenue,  Hato 
Rey,  Puerto  Rico  00918—4123,  Phone: 
787/766-5206,  ext.  237,  Fax:  787/ 
766-5987,  (VJ  9000-769-1030,  (EJ 
angel. figueroa@wdc.  usda.gov 
RI — Richard  “Pooh”  Vongkhamdy,  60 
Quaker  Lane,  Suite  46,  Warwick, 


Rhode  Island  02886-0111,  Phone: 
401/828-1300,  Fax:  401/828-0433, 

(VJ  9023-115,  (EJ 
pooh .  vongkhamdy@ri.  usda.gov 
SC — Keisha  Brown,  Acting,  Strom 
Thurmond  Federal  Building,  1835 
Assembly  Street,  Room  950, 

Columbia,  South  Carolina  29201- 
2489,  Phone:  803/253-3935,  Fax:  803/ 
253-3670,  (VJ  9031-3940,  (EJ 
Keisha.brown@sc.usda.gov 
SD — Janet  L.  Oertly,  Federal  Building, 
Room  203,  200  Fourth  Street,  S.W., 
Huron,  South  Dakota  57350-2475, 
Phone:  605/352-1200,  Fax:  605/352- 
1288,  (VJ  9036-1201,  (EJ 
janet.oertly@sd.iisda.gov 
TN — Kevin  Brown,  675  U.S. 

Courthouse,  801  Broadway,  Nashville, 
Tennessee  37203-3878,  Phone:  615/ 
277-2531,  Fax:  615/277-2578,  (VJ 
9058-2530,  (EJ 
kevin.brown@tn.usda.gov 
TX — Donald  W.  Gohmert,  W.R.  Poage 
Federal  Building,  101  South  Main 
Street,  Temple,  Texas  76501-7602, 
Phone:  254/742-9800,  Fax:  254/742- 
9819,  (VJ  9038-9803,  (EJ 
don.gohmert@tx.usda.gov 
UT — Sylvia  A.  Gillen,  W.F.  Bennett 
Federal  Building,  125  South  State 
Street,  Room  4402,  Salt  Lake  City, 

Utah  84111,  Phone:  801/524-4555, 
Fax:  801/524-4403,  (VJ  9000-625- 
1550,  (EJ  sylvia.gillen@ut.usda.gov 
VT — Judith  M.  Doerner,  356  Mountain 
View  Drive,  Suite  105,  Colchester, 
Vermont  05446,  Phone:  802/951- 
6795,  Fax:  802/951-6327,  (VJ  9000- 
768-1240,  (EJ 
judy.doerner@vt.usda.gov 
VA — Vicky  Drew,  Acting,  Jack  Bricker, 
Culpeper  Building,  Suite  2,09,  1606 
Santa  Rosa  Road,  Richmond,  Virginia 
23229-5014,  Phone:  804/287-1691, 
Fax:  804/287-1737,  (VJ  9003-1682, 

(EJ  jack.bricker@va.usda.gov 
WA — Roylene  Rides  at  the  Door,  Rock 
Pointe  Tower  II,  W.  316  Boone 
Avenue,  Suite  450,  Spokane, 
Washington  99201-2348,  Phone:  509/ 
323-2900,  Fax:  509/323-2909,  (VJ 
9035-2901,  (EJ  door@wa.usda.gov 
WV — Kevin  Wickey,  75  High  Street, 
Room  301,  Morgantown,  West 
Virginia  26505,  Phone:  304/284-7540, 
Fax:  304/284-4839,  (VJ  9049-7542, 

(EJ  kevin.wickey@wv.usda.gov 
WI — Ivan  Dozier,  Acting,  Patricia 
Leavenworth,  8030  Excelsior  Drive, 
Suite  200,  Madison,  Wisconsin  53717, 
Phone:  608/662-4422,  Fax:  608/662- 
4430,  (VJ  9018-222,  (EJ 
pat.leavenworth@wi.usda.gov 
WY — J.  Xavier  Montoya,  Federal 
Building,  Room  3124,  100  East  B 
Street,  Casper,  Wyoming  82601-1911, 
Phone: 307/233-6750,  Fax:  307/233- 
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6753,  (V) 9000-951-1015,  (E) 
Xavier.montoya@wy.usda.gov 
IFR  Doc.  2010-8244  Filed  4-9-10;  8:45  am] 

BILLING  COPE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Shasta  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Shasta  County  Resource 
Advisory  Committee  (RAC)  will  meet  at 
the  USDA  Service  Center  in  Redding, 
California,  on  April  28,  2010,  from  8:30 
a.m.  to  12  noon.  The  purpose  of  this 
meeting  is  to  discuss  project  updates 
and  proposals,  information  on 
monitoring  efforts  and  a  timeline  for  the 
upcoming  year. 

DATES:  Wednesday,  April  28  at  8:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  USDA  Service  Center,  3644  Avtech 
Parkway,  Redding,  California  96002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Resource  Advisory  Committee 
Coordinator  Rita  Vollmer  at  (530)  226- 
2595  or  rvoIlmer@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Public 
input  sessions  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Shasta  County  Resource 
Advisory  Committee. 

Dated:  April  5,  2010. 

).  Sharon  Heywood, 

Forest  Supervisor,  Shasta-Trinity  National 
Forest. 

[FR  Doc.  2010-8250  Filed  4-9-10;  8:45  am] 

BILUNG  COPE  M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Ravalli  County  Resource  Advisory 
Committee 

•  AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Ravalli  County  Resource 
Advisory  Committee  will  meet  in 
Hamilton,  Montana.  The  purpose  of  the 
meetingds  presentation  on  research  of 
generating  plants  that  have  been  built 
and  project  reviews. 

OATES:  The  meeting  will  be  held  April 
27.  2010. 

ADDRESSES:  The  meeting  will  be  held  at 
1801  N.  First  Street.  Written  comments 
should  be  sent  to  Stevensville  RD,  88 
Main  Street,  Stevensville,  MT  59870. 


Comments  may  also  be  sent  via  e-mail 
to  dritter@fs.fed.us  or  via  facsimile  to 
406-777-5461. 

•All  comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection  and  copying.  The  public  may 
inspect  comments  received  at  88  Main 
Street,  Stevensville,  MT  59870.  Visitors 
are  encouraged  to  call  ahead  to  406- 
777-5461  to  facilitate  entry  into  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  G.  Ritter,  District  Ranger,  or 
Nancy  Trotter  Coordinator  406-777- 
5461. 

.  Individuals  who  use  telecom¬ 
munication  devices  for  the  deaf  (TDD) 
may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Standard  Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Coimcil 
discussion  is  limited  to  Forest  Service 
staff  and  Council  members.  However, 
persons  who  wish  to  bring  bio  hazards 
use  matters  to  the  attention  of  the 
Council  may  file  written  statements 
with  the  Council  staff  before  or  after  the 
meeting.  Public  input  sessions  will  be 
provided  and  individuals  who  made 
written  requests  by  April  19,  2010  will 
have  the  opportunity  to  address  the 
Council  at  those  sessions. 

Dated:  April  6,  2010. 

Julie  K.  King, 

Forest  Supervisor. 

[FR  Doc.  2010-8257  Filed  4-9-10;  8:45  am] 

BILUNG  CODE  341(1-1 1-M 


DEPARTMENT  OF  COMMERCE 

Environmental  Technologies  Trade 
Advisory  Committee  (ETTAC) 

AGENCY:  International  Trade 
Administration,  U.S.  Department  of 
Commerce. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Environmental 
Technologies  Trade  Advisory 
Committee  (ETTAC)  will  hold  its 
quarterly  meeting  to  discuss 
environmental  technologies  trade 
liberalization,  industry  competitiveness 
issues,  and  general  Committee 
administrative  items. 

DATES:  April  23,  2010. 

ADDRESSES:  U.S.  Department  of 
Commerce,  1401  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
Room  4830. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Bohon,  Office  of  Energy  and 


Environmental  Technologies  Industries 
(OEEI),  International  Trade 
Administration,  U.S.  Department  of 
Commerce  at  (202)  482-0359.  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
OEEI  at  (202)  482-5225. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  take  place  from  9  a.m.  to 
3:30  p.m.  This  meeting  is  open  to  the 
public  and  time  will  be  permitted  for 
public  comment  from  3-3:30  p.m. 
Written  comments  concerning  ETTAC 
affairs  are  welcome  anytime  before  or 
after  the  meeting.  Minutes  will  be 
available  within  30  days  of  this  meeting. 

The  ETTAC  is  mandated  by  Public 
Law  103-392.  It  was  created  to  advise 
the  U.S.  government  on  environmental 
trade  policies  and  programs,  and  to  help 
it  to  focus  its  resources  on  increasing 
the  exports  of  the  U.S.  environmental 
industry.  ETTAC  operates  as  an 
advisory  committee  to  the  Secretary  of 
Commerce  and  the  Trade  Promotion 
Coordinating  Committee  (TPCC). 

ETTAC  was  originally  chartered  in  May 
of  1994.  It  was  most  recently  re¬ 
chartered  until  September  2010. 

Dated:  April  7,  2010. 

Edward  A.  O’Malley, 

Director,  Office  of  Energy  and  Environmental 
Industries. 

[FR  Doc.  2010-8240  Filed  4-9-10;  8:45  am] 

BILLING  CODE  351(M)R-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

RIN  0648-XV36 

Stanford  University  Habitat 
Conservation  Plan 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce:  Fish  and  Wildlife  Service, 
Interior  (DOI). 

ACTION:  Notice  of  availability  of  draft 
environmental  impact  statement,  multi¬ 
species  habitat  conservation  plan,  and 
receipt  of  application;  notice  of  public 
meeting. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Draft  Environmental 
Impact  Statement  (DEIS)  for 
Authorization  for  Incidental  Take  and 
Implementation  of  Stanford  University 
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Habitat  Conservation  Plan  (Plan),  and 
the  Implementing  Agreement  (lA)  for 
public  review  and  comment.  In 
response  to  receipt  of  an  application 
from  The  Board  of  Trustees  of  Leland 
Stanford  Junior  University  (Stanford; 
Applicant),  the  U.S.  Fish  and  Wildlife 
Service  and  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service  (Services),  are 
considering  the  proposed  action  of 
issuing  a  50-year  permit  for  four 
federally  listed  species  and  one 
currently  unlisted  species.  The 
proposed  permit  would  authorize  the 
incidental  take  of  individual  species 
listed  under  the  Federal  Endangered 
Species  Act  of  1973,  as  amended  (ESA). 
The  permit  is  needed  because  take  of 
species  could  occur  during  the 
operation  and  maintenance  of  the 
University,  academic  activities,  athletic 
and  recreational  activities,  leasehold 
activities,  urban  development,  and 
resource  conservation  activities 
associated  with  the  Plan  at  Stanford, 
which  is  located  on  8,180-acres  in  San 
Mateo  County  and  Santa  Clara  County, 
California. 

DATES:  Written  comments  on  the  DEIS, 
Plan,  and  lA,  must  be  received  by  5  p.m. 
Pacific  Time  on  July  12,  2010. 
ADDRESSES:  Comments  concerning  the 
DEIS,  Plan,  and  lA  can  be  sent  by  U.S. 
Mail,  facsimile,  or  email  to  (1)  Eric 
Tattersall,  Chief,  Conservation  Planning 
and  Recovery  Division,  Fish  and 
Wildlife  Service,  Sacramento  Fish  and 
Wildlife  Office,  2800  Cottage  Way, 

Room  W-2605,  Sacramento,  California 
95825;  facsimile  (916)  414-6713;  (2) 
Gary  Stern,  San  Francisco  Bay  Region 
Supervisor  at  National  Marine  Fisheries' 
Service,  777  Sonoma  Avenue,  Room 
325,  Santa  Rosa,  CA  95404,  facsimile 
(707)  578-3435;  or  (3) 
Stanford.HCP@noaa.gov.  Include  the 
document  identifier:  Stanford  HCP. 

A  public  meeting  will  be  held  on  May 
25,  2010,  from  7  p.m.  to  9  p.m.  at  the 
Stanford  University  Tresidder  Student 
Student  Union  Oak  West  Lounge,  459 
Lagunita  Drive,  Stanford,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Larsen,  Senior  Staff  Biologist, 
U.S.  Fish  and  Wildlife  Service; 
telephone  707-575-6060. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  DEIS,  Plan  and  lA  are  available  for 
public  review  during  regular  business 
hours  from  9  a.m.  to  5  p.m.  at  the  U.S. 
Fish  and  Wildlife  Service,  Sacramento 
Fish  and  Wildlife  Office  (see  FOR 
FURTHER  INFORMATION  CONTACT),  and  the 
National  Marine  Fisheries  Service, 

Santa  Rosa  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT).  Additionally, 
hard  bound  copies  of  the  DEIS,  Plan, 


and  lA  are  available  for  viewing,  or  for 
partial  or  complete  duplication,  at  the 
following  locations:  i  - 

1.  Social  Sciences  Resource  Center,. 
Green  Library,  Room  121,  Stanford,  CA 
94305 

2.  Palo  Alto  Main  Library,  1213 
Newell  Road,  Palo  Alto,  CA  94303. 

Individuals  wishing  copies  of  the 
DEIS,  Plan,  or  lA  should  contact  either 
of  the  Services  by  telephone  (see  FOR 
FURTHER  INFORMATION  CONTACT)  or  by 
letter  (see  ADDRESSES).  These  documents 
are  also  available  electronically  for 
review  on  the  NMFS  Southwest  Region 
website  at:  http://swr.nmfs.noaa.gov  or 
the  U.S.  Fish  and  Wildlife  Service, 
Sacramento  Fish  and  Wildlife  Office 
Website  at  http://www.fws.gov/ 
Sacramento/. 

Background 

Section  9  of  the  Federal  ESA  of  1973, 
as  amended,  and  Federal  regulations 
prohibit  the  take  of  fish  and  wildlife 
species  listed  as  endangered  or 
threatened  (16  U.S.C.  1538).  The  term 
’’take”  means  to  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
or  collect,  or  to  attempt  to  engage  in  any 
such  conduct  (16  U.S.C.  1532).  Harm 
includes  significant  habitat  modification 
or  degradation  that  actually  kills  or 
injures  listed  wildlife  by  significantly 
impairing  essential  behavioral  patterns, 
including  breeding,  feeding,  and 
sheltering  (50  CFR  17.3(c)).  The 
National  Marine  Fisheries  Service 
further  defines  harm  as  an  act  which 
actually  kills  or  injures  fish  or  wildlife, 
and  expands  the  list  of  essential 
behavioral  patterns  that  can  be  impaired 
by  habitat  modification  or  degradation 
to  include  breeding,  spawning,  rearing, 
migrating,  feeding  or  sheltering  (50  CFR 
222.102).  Under  limited  circumstances, 
the  Services  may  issue  permits  to 
authorize  incidental  take  of  listed  fish  or 
wildlife:  i.e.,  take  that  is  incidental  to, 
and  not  the  purpose  of,  otherwise  lawful 
activity.  Regulations  governing 
incidental  take  permits  for  threatened 
and  endangered  species  are  found  in  50 
CFR  17.32  and  17.22,  respectively. 

Each  of  the  Services  has  received  an 
application  for  an  incidental  take  permit 
for  implementation  of  the  Plan.  The 
applications  were  prepared  and 
submitted  by  The  Board  of  Trustees  of 
Leland  Stanford  Junior  University 
(Applicant).  The  Applicant  has 
prepared  the  Plan  to  satisfy  the 
application  requirements  for  a  section 
10(a)(1)(B)  permit  under  the  Federal 
ESA,  of  1973,  as  amended. 

The  Applicant  seeks  a  50-year 
incidental  take  permit  for  covered 
activities  within  a  proposed  8,180  acre 
permit  area  located  in  southern  San 


Mateo  and  northern  Santa' Clara 
counties.  The  permit  area  includes  all  of 
Stanford’s  lands,  which  are  located  on 
portions  of  the  Santa  Cruz  Mountains 
and  at  the  base  of  the  San  Francisco 
Peninsula.  Stanford  University  is 
located  in  two  main  watersheds, 
Matadero/Deer  Creek  and  San 
Francisquito  Creek  watersheds.  The  San 
Francisquito  Creek  watershed  spans  San 
Mateo  and  Santa  Clara  Counties,  and 
encompasses  an  area  of  approximately 
45  square  miles.  This  watershed 
includes  San  Francisquito,  Los  Trancos, 
Corte  Madera,  Bear,  Dennis  Martin, 
Sausal,  and  Alambique  creeks,  and 
portions  of  San  Francisquito,  Los 
Trancos,  Corte  Madera,  and  Bear  creeks 
flow  through  Stanford  lands.  The 
Matadero  Creek  watershed  is  entirely 
within  Santa  Clara  County,  and  portions 
of  Matadero  and  Deer  creeks  flow 
through  Stanford.  In  addition  to 
significant  riparian  areas  associated 
with  the  creeks,  the  permit  area 
includes  foothills,  and  most  of  the  main 
campus  is  located  on  an  alluvial  plain 
located  between  the  foothills  and  San 
Francisco  B^y. 

The  Applicant  has  requested  permits 
that  will  authorize  the  take  of  four 
animal  species,  which  are  currently 
listed  as  threatened  or  endangered 
under  the  Federal  ESA,  and  one  animal 
species  that  may  become  listed  under 
the  ESA.  Proposed  covered  species 
includes  the  federally  listed  as 
threatened  California  tiger  salamander 
[Ambystoma  californiense),  California 
red-legged  frog  [Rana  aurora  draytonii), 
San  Francisco  garter  snake 
[Thamnophis  sirtalis  tetrataenia),  and 
Central  California  Coast  steelhead 
[Oncorhynchus  mykiss).  Proposed 
covered  species  also  includes  one 
animal  species  that  is  not  listed  under 
the  Federal  ESA  at  the  current  time:  the 
western  pond  turtle  [Clemmys 
marmorata). 

If  the  proposed  Plan  is  approved  and 
the  permit  issued,  take  authorization  of 
covered  listed  species  would  be 
effective  at  the  time  of  permit  issuance. 
Take  of  the  currently  non-listed  covered 
species  would  be  authorized  concurrent 
with  the  species’  listing  under  the 
Federal  ESA,  should  it  be  listed  during 
the  duration  of  the  permit. 

The  proposed  Plan  is  intended  to  be 
a  comprehensive  document,  providing 
for  species  conservation  and  habitat 
planning,  while  allowing  the  applicant 
to  better  manage  ongoing  operations  and 
future  growth.  The  proposed  Plan  also 
is  intended  to  provide  a  coordinated 
process  for  permitting  and  mitigating 
the  take  of  covered  species  as  an 
alternative  to  a  project-by-project 
approach. 
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In  order  to  comply  with  the 
requirements  of  the  Federal  FSA,  the. 
proposed  Plan  addresses  a  number  of 
required  elements,  including:  species 
and  habitat  goals  and  objectives; 
evaluation  of  the  effects  of  covered 
activities  on  covered  species,  including 
indirect. and  cumulative  effects;  a 
conservation  strategy;  a  monitoring  and 
adaptive  managemerit  program; 
descriptions  of  changed  circumstances 
and  remedial  measures;  identification  of 
funding  sources;  and  an  assessment  of 
alternatives  to  take  of  listed  species. 

The  Plan  divides  the  permit  area  into 
four  “zones.”  Zone  1  supports  one  or 
more  of  the  covered  species  or  provides 
critical  resources  for  the  species.  Zone 

2  areas  are  occasionally  occupied  by  a 
covered  species  and  provide  some  of  the 
resources  used  by  the  species,  or  buffers 
between  occupied  habitat  and  urbanized 
areas.  Zone  3  consists  of  generally 
undeveloped  land  that  provides  only 
limited  and  indirect  benefit  to  the 
covered  species.  Zone  4  includes 
urbanized  areas  that  do  not  support  the 
covered  species.  The  Plan  covers  the 
ongoing  operation  and  main^nance  of 
the  University,  existing  facilities,  and  a 
limited  amount  of  future  development. 
Ongoing  operations  and  maintenance 
are  divided  into  the  following  categories 
of  activities:  water  management;  creek 
maintenance;  academic  activities;  utility 
installation  and  maintenance;  general 
infrastructure;  recreation  and  athletics; 
grounds  and  vegetation;  agricultural  and 
equestrian  leaseholds;  and  commercial 
and  institutional  leaseholds.  Up  to  180 
acres  of  development  in  Zones  1,2,  and 

3  are  also  covered  by  the  Plan,  but  the 
Plan  does  not  supersede  any  permitting 
or  entitlement  required  by  other 
regulations. 

The  Plan’s  proposed  conservation 
strategy  is  designed  to  minimize  and 
mitigate  the  impacts  of  covered 
activities,  improve  habitat  conditions 
for  listed  covered  species,  and  protect 
populations  of  the  non-listed  covered 
species.  The  Plan  includes 
minimization  measures  that  would 
avoid  and  minimize  the  take  of  covered 
species  from  ongoing  operation  and 
maintenance  of  the  University  and 
future  development.  The  Plan  also 
includes  mitigation  for  the  loss  of 
habitat,  and  proposes  to  conserve 
approximately  360  acres  of  riparian 
habitat  within  conservation  easements 
within  one  year  of  issuance  of  the 
permits.  Additional  riparian  habitat 
would  be  preserved  as  needed.  A  315- 
acre  “California  Tiger  Salamander 
Reserve”  also  would  be  established  at 
the  outset  of  the  Plan.  No  development 
would  be  permitted  within  the  Reserve 
for  the  term  of  the  permits,  and  habitat 


within  the  Reserve  would*  bar 
permanently  protected  to  q^pt  any  loss . 
of  tiger  salamander  habitat  that  occurs 
during  the  permit  term.  Habitat 
protected  under  the  Plan  would  be 
managed  and  monitored,  and  annual 
reports  documenting  the  status  of  the 
species  and  compliance  with  the  Plan 
would  be  submitted  to  the  Services.  In 
addition  to  the  minimization  measures 
and  mitigation  for  the  loss  of  habitat,  the 
Plan  includes  a  number  of  potential 
habitat  enhancements  that  Stanford  may 
.  perform  during  the  term  of  the  permits, 
Other  conservation  activities  include  a 
California  tiger  salamander  management 
plan  that  covers  95  acres,  including 
Lagunita  Reservoir  and  habitat  around 
Lagunita  Reservoir. 

National  Environ:nental  Policy  Act 
Compliance 

Proposed  permit  issuance  triggers  the 
need  for  compliance  with  the  National 
Environmental  Policy  Act  (NEPA).  As 
co-lead  agencies,  the  Services  have 
prepared  a  DEIS  which  evaluates  the 
impacts  of  the  proposed  issuance  of  the 
permit  and  implementation  of  the  Plan, 
as  well  as  a  reasonable  range  of 
alternatives. 

The  DEIS  analyzes  three  alternatives 
including  the  issuance  of  incidental  take 
permits  and  applicant  implementation 
of  the  proposed  Plan  described  above. 
The  issuance  of  50-year  take  permits 
and  applicant  implementation  of  the 
proposed  Plan  is  considered  the 
Preferred  Alternative.  Two  other 
alternatives  being  considered  by  the 
Services  include  the  following: 

Under  the  No  Action  Alternative,  the 
Services  would  not  issue  incidental  take 
permits  for  implementation  of  the 
Stanford  University  Habitat 
Conservation  Plan.  As  a  result,  the 
Applicant  would  likely  seek  individual 
incidental  take  authorization  as  needed 
for  new.  projects  and  ongoing  operations 
that  would  result  in  the  take  of  federally 
listed  species. 

Under  the  California  Tiger 
Salamander  Only  Alternative,  Stanford 
would  prepare  a  Habitat  Conservation 
Plan  only  for  the  California  tiger 
salamander,  and  obtain  section  10 
authorization  only  for  the  take  of 
California  tiger  salamander.  Future 
development  and  ongoing  activities  that 
would  result  in  the  take  of  other  listed 
species  would  be  permitted 
individually,  as  needed. 

Public  Comments 

The  Services  invite  the  public  to 
comment  on  the  draft  Plan,  draft  lA,  and 
DEIS  during  a  90-day  public  comment 
period  beginning  on  the  date  of  this 
notice.  All  comments  and  materials 


received,  including  names  and 
addresses,  will  become  part  of  the 
administration  record  and  may  be 
released  to  the  public.  Our  practice  is  to 
make  comments,  including  names, 
home  addresses,  home  telephone 
numbers,  and  email  addresses  of 
respondents  available  for  public  review. 
Before  including  your  address,  phone 
number,  e-mail  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment  including  your 
personal  identifying  information  may  be 
made  publicly  available  at  any  time. 
While  you  may  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act  and  regulations 
for  implementing  NEPA,  as  amended 
(40  CFR  1506.6),  We  provide  this  notice 
in  order  to  allow  the  public,  agencies,  or 
other  organizations  to  review  and 
comment  on  these  documents. 

Special  Accommodations 

The  public  meeting  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gary  Stern, 
National  Marine  Fisheries  Service,  at 
707-575-6060,  at  least  5  working  days 
-prior  to  the  meeting  date. 

Next  Steps 

The  Services  will  evaluate  the 
applications,  associated  documents,  and 
public  comments  submitted  to  them  to 
prepare  a  final  EIS.  A  permit  decision 
will  be  made  no  sooner  than  30  days 
after  the  publication  of  the  final  EIS  and 
completion  of  the  Record  of  Decision. 

Dated:  April  7,  2010. 

Ken  McDermond, 

Deputy  Region  Director,  Pacific  Southwest 
Region,  U.S.  Fish  and  Wildlife  Service. 

Dated:  April  7,  2010. 

Angela  Sonima, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  2010-8300  Filed  4-0-10;  8:45  am] 
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DEPARTMENT  OF  COMMERCE . 

Bureau  of  Industry  and  Security 

Emerging  Technology  and  Research 
Advisory  Committee;  Notice  of  Open 
Meeting 

The  Emerging  Technology  and 
Research  Advisory  Committee  (ETRAC) 
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will  meet  on  April  26,  2010, 10  a.m.. 
Room  3884,  and  on  April  27,  2010,  8:30 
a.m..  Room  6087B,  both  meetings  will 
be  held  at  the  Herbert  C.  Hoover 
Building,  14th  Street  between 
Pennsylvania  and  Constitution  < 
Avenues,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  emerging  technology 
and  research  activities,  including  those 
related  to  deemed  exports. 

Agenda 

Monday,  April  26 
Open  Session 

1.  Opening  Remarks. 

2.  Bureau  of  Industry  and  Security 
Q&A  on  Emerging  Technology  Tasking. 

3.  Development  of  Guiding  Principles 
Document. 

4.  Emerging  Technologies  Forecasting 
and  Discussion. 

5.  Emerging  Technologies  Analysis 
Process  by  NAS  and  Discussion. 

6.  Emerging  Technologies  Analysis 
Portal  and  Discussion. 

Tuesday,  April  27 

Open  Session 

1.  First  Thoughts  on  Emerging 
Technologies  Analysis. 

2.  ETRAC  Panel  on  Emerging 
Technologies. 

3.  History  of  the  Laser. 

4.  Technology  Risk  Analysis. 

The  open  session  will  be  accessible 
via  teleconference  to  20  participants  on 
a  first  come,  first  serve  basis.  To  join  the 
conference,  submit  inquiries  to  Ms. 
Yvette  Springer  at 
Yspringer@bis.doc.gov  no  later  than 
April  19,  2010. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
the  distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  to  Ms. 
Springer  via  email. 

For  more  information,  call  Yvette 
Springer  at  (202)  482-2813. 

Dated:  April  6,  2010. 

Yvette  Springer, 

Committee  Liaison  Officer. 

[FR  Doc.  2010-6297  Filed  4-9-10;  8:45.ani] 

BILLING  CODE  SSKKiT-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

t 

Sunshine  Act;  Notice  of  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  Vol.  75,  No.  67, 
Thursday,  April  8,  2010,  page  17903. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
meeting:  9  a.m.-ll  a.m.,  Thursday, 

April  15,  2010,  Room  410. 

CHANGES  IN  MEETING:  The  Agenda  is 
revised  to  change  the  time  of  the 
meeting  to  9  a.m.-12  Noon  and  to  add 
an  additional  item: 

1.  Pending  Decisional  Matter:  Public 
Database — Notice  of  Proposed 
Rulemaking  (NPR) 

2.  Testing  and  Conformance — Notice 
of  Proposed  Rulemaking  (NPR)  and 
Testing  Component  Parts — Notice  of 
Proposed  Rulemaking  (NPR) 

This  meeting  will  be  recorded  and 
posted  on  CPSC’s  Web  site  for  viewing 
on  the  afternoon  of  April  15th.  The 
meeting  can  be  viewed  at  http:// 
www.cpsc.gov/webcast/previous.btmI. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-7948. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Todd  A.  Stevenson,  Office 
of  the  Secretary,  4330  East  West 
Highway,  Bethesda,  MD  20814  (301) 
504-7923. 

Dated:  April  8,  2010. 

Todd  A.  Stevenson, 

Secretary. 

[FR  Doc.  2010-8428  Filed  4-8-10;  4:15  pm] 

BILLING  CODE  6355-01 -P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act;  Notice  of  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
announcement:  Vol.  75,  No.  58/Friday, 
March  26,  2010,  page  14577. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  1  p.m.-3  p.m.,  Thursday,  April 
8,  2010. 

CHANGES  IN  MEETING:  Agenda  Item  on 
Testing  and  Conformance — Notice  of 
Proposed  Rulemaking  (NPR)  is 
postponed  to  April  15,  2010,  9  a.m.-12 
Noon. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-7948. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Todd  A.  Stevenson,  Office 
of  the  Secretary,  4330  East  West 
Highway,  Bethesda,  MD  20814  (301) 
504-7923. 


Dated:  April  7,  2010. 

Todd  A.  Stevenson, 

Secretary. 

[FR  Doc.  2010-8429  Filed  4-8-10;  4:15  pm) 
BILLING  CODE  6355-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Docket  ID:  DOD-2010-HA-0042] 

Proposed  Collection,  Comment 
Request 

agency:  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs, 
DoD. 

ACTION:  Notice. 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  announces  the  following 
extension  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  June  11,  2010. 
ADDRESSES:  You  may  submit  comments, 
identified  by  docket  number  and  title, 
by  either  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Federal  Docket  Management 
System  Office,  1160  Defense  Pentagon, 
Washington,  DC  20301-1160. 

Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  number  for  this  Federal  Register 
document.  The  general  policy  for 
comments  and  other  submissions  from 
members  of  the  public  is  to  make  these 
submissions  available  for  public 
viewing  on  the  Internet  at  http:// 
www.regulations.gov  as  they  are 
received  without  change,  including  any 
personal  identifiers  of  contact 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  this 
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proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs, 
Force  Health  Protection  and  Readiness, 
ATTN:  Caroline  Miner,  5113  Leesburg 
Pike,  Suite  901,  Falls  Church,  VA 
22041,  or  call  (703)  575-2677. 

Title;  Associated  Form;  and  OMB 
Number:  Researcher  Responsibilities 
Form,  OMB  Number  0720-0042. 

Needs  and  Uses:  This  collection 
instrument  serves  to  document 
researcher’s  understanding  and 
acceptance  of  the  regulatory  and  ethical 
responsibilities  for  including  humans  as 
subjects  in  research.  Principal  and  co¬ 
principal  investigators  must  have  the 
proposed,  signed  form  on  file  before 
they  may  engage  in  research  conducted, 
sponsored,  or  supported  by  entities 
under  the  purview  of  the  USD(P&R). 

Affected  Public:  Federal  Government, 
For-profit  Businesses;  Not-for-profit 
Businesses. 

Annual  Burden  Hours:  44.5. 

Number  of  Respondents:  89. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  .50. 

Frequency:  On  occasion;  original 
document  submitted  one  time  per 
researcher.  Once  their  document  is  on 
file,  a  researcher  may  reaffirm  their 
commitment  every  three  years 
electronically  if  they  remain  engaged  in 
human  subject  research. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Federal  Government  institutions 
wishing  to  conduct,  sponsor,  or  support 
research  on  human  subjects  must  first 
submit  for  approval  to  duly  designated 
authorities  an  Assurance  that  they  will 
comply  with  established  guidelines  in 
such  research.  Such  Assurances  are 
granted  by  components  of  DoD  and  by 
the  Department  of  Health  and  Human 
Services  (HHS).  DoD  guidance  requires 
principal  and  associate  investigators 
individually  emd  explicitly  to 
acknowledge  that  they  understand  and 
accept  responsibility  for  protecting  the 
rights  aiid  welfare  of  human  research 
subjects.  All  principal  and  associate 
investigators  engaged  in  research 
supported  or  conducted  under  the 
purview  of  the  USD(P&R)  must  read  and 
sign  a  document  that  attests  to  their 
commitment  to  abide  by  the  provisions 
of:  (a)  The  Belmont  Report:  Ethical 
Principles  and  Guidelines  for  the 
Protection  of  Human  Subjects  of 
Research;  (b)  the  U.S.  Department  of 
Defense  (DoD)  regulations  for  the 
protection  of  human  subjects  at  Title  32, 
Code  of  Federal  Regulations,  Part  219 
(32  CFR  219)  and  DoD  Directive 


3216.02;  (c)  the  Assurance  of  the 
engaged  institution;  relevant 
institutional  policies  and  procedures 
where  appropriate;  and  other  Federal, 
State,  or  local  regulations  where 
appropriate.  The  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs 
announces  the  intent  to  establish  and 
use  a  new  dociunent  format  for  this 
purpose  and  seeks  public  comment  on 
the  provisions  thereof.  Respondents  are 
professionals  who  have  been  designated 
as  principal  or  associate  investigators. 
When  preparing  to  initiate  work  on  their 
first  human  subject  research  protocol, 
each  principal  investigator  and  associate 
investigator  must  assure  they  have  the 
proposed  Researcher  Responsibilities 
form  on  file  with  the  OUSD(P&R) 
Component  Designated  Official  Office. 
This  may  require  new  forms  from 
approximately  90  investigators.  The 
form  is  two  pages  in  length  including 
statements  agreed  to  and  half  a  page  for 
respondent  signature  and  contact 
information.  Respondents  generally  will 
be  required  to  have  the  signed  form 
scanned  and  forwarded  electronically. 
The  form  will  be  filed  electronically  and 
form  completion  will  be  logged  into  a 
database.  After  three  years,  if  a 
researcher  still  is  engaged  in  research 
with  OUSD(P&R),  he/she  will  be  asked 
to  reaffirm  his/her  commitment 
electronically.  This  information 
collection  does  not  involve  sensitive 
personal  information  and  requires  no 
special  confidentiality  measures. 

Dated:  April  7,  2010. 

Mitchell  S.  Bryman, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  2010-8265  Filed  4-9-10;  8:45  am) 

BILUNG  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Charter  Amendment  and  Renewal — 
Department  of  Defense  Federal 
Advisory  Committees 

agency:  Department  of  Defense  (DoD). 
ACTION:  Charter  amendment  and 
renewal. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  of  1972  (5 
U.S.C.,  Appendix),  the  Sunshine  in  the 
Government  Act  of  1976  (5  U.S.C.  552b), 
41  CFR  102-3.65,  and  41  CFR  102-3.80 
the  Department  of  Defense  cmnounces 
that  it  has  amended  the  2008-2010 
charter  for  the  Defense  Advisory 
Committee  on  Women  in  the  Services 
(hereafter  referred  to  as  “the 
committee”),  and  that  it  intends  to 


renew  the  committee’s  charter  for 
another  two  years  effective  April  17, 

2010. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Freeman,  Deputy  Advisory  Committee 
Management  Officer  for  the  Department 
of  Defense,  703-601-6128. 
SUPPLEMENTARY  INFORMATION:  The 
committee’s  mission  was  amended  to 
reflect  that  military  family  issues  will 
no  longer  be  addressed  by  the  Defense 
AdvisorjMHommittee  on  Women  in  the 
Services.  Instead  these  issues  will  be 
addressed  by  the  Department  of  Defense 
Military  Family  Readiness  Council 
which  was  established  by  Act  of 
Congress  (section  581  of  Pub.  L.  110— 
181). 

The  committee,  through  the  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness,  provides  independent  advice 
and  recommendations  to  the  Secretary 
of  Defense  on  matters  and  policies 
relating  to  women  in  the  Armed  Forces 
of  the  United  States.  Pursuant  to  DoD 
policy,  the  Under  Secretary  of  Defense 
for  Personnel  and  Readiness  may  act 
upon  the  committee’s  advice  and 
recommendations. 

The  committee  shall  be  composed  of 
not  more  than  35  members  who  have 
experience  with  the  military  or  with 
women’s  workforce  issues.  Committee 
members  shall  be  appointed  by  the 
Secretary  of  Defense,  and  their 
appointments  will  be  renewed  on  an 
annual  basis.  Those  members,  who  are 
not  full-time  or  permanent  part-time 
Federal  officers  or  employees,  shall  be 
appointed  as  experts  and  consultants 
under  the  authority  of  5  U.S.C.  3109, 
and  serve  as  special  government 
employees.  Generally,  Board  members 
will  be  approved  by  the  appointing 
authority  to  serve  on  the  Board  for  a 
term  of  three  years  with  approximately 
one-third  of  the  membership  rotating 
annually,  to  the  extent  possible.  With 
the  exception  of  travel  and  per  diem  for 
official  travel.  Board  members  shall 
serve  without  compensation.  The 
Secretary  of  Defense  shall  designate  the 
Defense  Advisory  Committee  on  Women 
in  the  Services  Chairperson. 

Pursuant  to  41  CFR  102-3. 105(j)  and 
102-3.140,  the  public  or  interested 
organizations  are  reminded  that  they 
may  submit  written  statements  to  the 
committee  membership  about  the 
committee’s  mission  and  functions. 
Written  statements  may  be  submitted  at 
any  time  or  in  response  to  the  stated 
agenda  of  a  planned  meeting  of  the 
Defense  Advisory  Committee  on  Women 
in  the  Services. 

All  written  statements  shall  be 
submitted  to  the  Designated  Federal 
Officer  for  the  Defense  Advisory 
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Committee  on  Women  in  the  Services, 
and  this  individual  will  ensure  that  the 
written  statements  are  provided  to  the 
membership  for  their  consideration. 
Contact  information  for  the  Defense 
Advisory  Committee  on  Women  in  the 
Services’  Designated  Federal  Officer 
may  be  obtained  from  the  GSA’s  FACA 
Database — h  tips://  www.fido.gov/ 
facadatabase/ public. asp. 

The  Designated  Federal  Officer, 
pursuant  to  41  CFR  102-3.150,  will 
announce  planned  meetings  of  the 
Defense  Advisory  Committee  on  Women 
in  the  Services.  The  Designated  Federal 
Officer,  at  that  time,  may  provide 
additional  guidance  on  the  submission 
of  written  statements  that  are  in 
response  to  the  stated  agenda  for  the 
planned  meeting  in  question. 

Dated:  April  7,  2010. 

Mitchell  S.  Bryman, 

Alternate  OSD  federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  2010-8269  Filed  4-9-10;  8:45  am] 

BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Committee  Termination  and  Committee 
Establishment — Department  of 
Defense  Federal  Advisory  Committees 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Committee  termination  and 
establishment. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  of  1972,  (5 
U.S.C.,  Appendix),  the  Sunshine  in  the 
Government  Act  of  1976  (5  U.S.C.  552b), 
and  41  CFR  102-3.60  and  102-3.65  the 
Department  of  Defense  announces:  the 
establishment  of  the  Board  of  Advisors 
to  the  Presidents  of  the  Naval 
Postgraduate  School  and  the  Naval  War 
College;  and  that  effective  April  30, 
2010,  it  will  terminate  the  Board  of 
Advisors  to  the  President  Naval 
Postgraduate  School. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Freeman,  Deputy  Advisory  Committee 
Management  Officer  for  the  Department 
of  Defense,  703-601-6128. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Board  of  Advisors  to  the 
President  Naval  Postgraduate  School 
will  be  included  in  the  mission  for  the 
new  Board  of  Advisors  to  the  Presidents 
of  the  Naval  Postgraduate  School  and 
the  Naval  War  College  (hereafter 
referred  to  as  “the  Board  of  Advisors”). 

The  Board  of  Advisors  shall  advise 
and  assist  the  Department  of  the  Navy, 
the  Presidents  of  the  Naval  Postgraduate 
School  and  the  Naval  War  College  in 


educational  and  support  areas  by 
providing  independent  advice  and 
recommendations  on  items  such  as,  but 
not  limited  to,  organizational 
management,  curricula,  methods  of 
instruction,  facilities,  and  other  matters 
of  interest.  Pursuant  to  DoD  policy,  the 
Secretary  of  the  Navy  may  act  upon  the 
Board  of  Advisor’s  advice. 

The  Board  of  Advisors  shall  be 
comprised  of  not  more  than  10  members 
who  are  eminent  authorities  in  the 
fields  of  academia,  business,  national 
defense,  the  defense  industry,  and 
research  and  analysis.  Not  less  than  fifty 
percent  of  the  members  shall  be  eminent 
authorities  in  the  field  of  academia. 
Board  of  Advisors  members  shall  be 
appointed  by  the  Secretary  of  Defense, 
and  their  appointments  will  be  renewed 
on  an  annual  basis.  Those  members, 
who  are  not  full-time  or  permanent  part- 
time  federal  officers  or  employees,  shall 
be  appointed  as  experts  and  consultants 
under  the  authority  of  5  U.S.C.  3109, 
and  serve  as  special  government 
employees. 

Members  may  be  appointed  for  terms 
ranging  from  one  to  four  years.  Such 
appointments  will  normally  be 
staggered  among  the  Board  membership 
to  ensure  an  orderly  turnover  in  the 
Board’s  overall  composition  on  a 
periodic  basis.  With  the  exception  of 
travel  and  per  diem  for  official  travel, 
they  shall  normally  serve  without 
compensation,  unless  otherwise 
authorized  by  the  appointing  authority. 

The  Chief  of  Naval  Personnel  shall 
serve  as  an  ex-officio  Board  member.  As 
an  ex-officio  member  this  individual 
shall  have  no  voting  rights  whatsoever 
on  the  Board  or  any  of  its 
subcommittees.  In  addition,  he  or  she 
shall  not  count  toward  the  Board’s  total 
membership. 

With  DoD  approval,  the  Board  of 
Advisors  is  authorized  to  establish 
subcommittees,  as  necessary  and 
consistent  with  its  mission.  These 
subcommittees  or  working  groups  shall 
operate  under  the  provisions  of  the 
Federal  Advisory  Committee  Act  of 
1972,  The  Government  in  the  Sunshine 
Act  of  1976  (5  U.S.C.  552b,  as 
amended),  and  other  appropriate 
Federal  statutes  and  regulations. 

Such  subcommittees  or  working 
groups  shall  not  work  independently  of 
the  chartered  Board  of  Advisors,  and 
shall  report  all  their  recommendations 
and  advice  to  the  Board  of  Advisors  for 
full  deliberation  and  discussion. 
Subcommittees  or  working  groups  have 
no  authority  to  make  decisions  on 
behalf  of  the  chartered  Board  of 
Advisors  nor  can  they  report  directly  to 
the  Department  of  Defense  or  any 


Federal  officers  or  employees  who  are 
not  Board  of  Advisors  members. 

The  Board  of  Advisors  shall  establish^ 
and  maintain  two  permanent 
subcommittees: 

a.  The  Naval  Postgraduate  School 
subcommittee  shall  be  comprised  of  no, 
more  than  19  members  and  shall  focus 
primarily  on  the  Naval  Postgraduate 
School.  The  subcommittee  shall  meet  a 
minimum  of  twice  annually. 

b.  The  Naval  War  College 
subcommittee  shall  be  comprised  of  no 
more  than  10  members  and  shall  focus 
primarily  on  the  Naval  War  College.  The 
subcommittee  shall  meet  a  minimum  of 
twice  annually. 

Subcommittee  members,  who  are  not 
Board  of  Advisors  members,  shall  be 
appointed  in  the  same  manner  as  Board 
of  Advisors  members. 

Pursuant  to  41  CFR  102-3. 105(j)  and 
102-3.140,  the  public  or  interested 
organizations  are  reminded  that  they 
may  submit  written  statements  to  the 
committee  membership  about  the 
committee’s  mission  and  functions. 
Written  statements  may  be  submitted  at 
any  time  or  in  response  to  the  stated 
agenda  of  planned  meeting  of  the  Board 
of  Advisors  to  the  Presidents  of  the 
Naval  Postgraduate  School  and  the 
Naval  War  College. 

All  written  statements  shall  be 
submitted  to  the  Designated  Federal  * 
Officer  for  the  Board  of  Advisors  to  the 
Presidents  of  the  Naval  Postgraduate 
School  and  the  Naval  War  College,  arid 
this  individual  will  ensure  that  the 
written  statements  are  provided  to  the 
membership  for  their  consideration. 
Contact  information  for  the  Board  of 
Advisors  to  the  Presidents  of  the  Naval 
Postgraduate  School  and  the  Naval  War 
College’s  Designated  Federal  Officer, 
may  be  obtained  from  the  GSA’s  FACA 
Database — h  ttps:// www.fido.gov/ 
facadatabase/ public. asp. 

The  Designated  Federal  Officer, 
pursuant  to  41  CFR  102-3.150,  will 
announce  planned  meetings  of  the 
Board  of  Advisors  to  the  Presidents  of 
the  Naval  Postgraduate  School  and  the 
Naval  War  College.  The  Designated 
Federal  Officer,  at  that  time,  may 
provide  additional  guidance  on  the 
submission  of  written  statements  that 
are  in  response  to  the  stated  agenda  for 
the  planned  meeting  in  question. 

Dated:  April  7,  2010. 

Mitchell  S.  Bryman, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  2010-8268  Filed  4-9-10;  8:45  am] 
BILLING  CODE  5001-06-P 


18488 


Federal  Register / Vol.  75,  No.  69 /Monday,  April  12,  2010 /Notices 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Grant  an  Exclusive  License 
of  U.S.  Government-Owned  Patent 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  35  U.S.C. 
209(e)  and  37  CFR  404.7(a)(I)(i), 
announcement  is  made  of  the  intent  to 
grant  an  exclusive,  royalty-becuring, 
revocable  license  to  U.S.  Patent 
application  12/421,124  filed  on  April  9, 
2009,  entitled  “System  and  Method  for 
the  Deconvolution  of  Mixed  DNA 
Profiles  Using  a  Proportionately  Shared 
Allele  Approach”  to  Niche  Vision 
Forensics,  LLC,  with  its  principal  place 
of  business  at  526  South  Main  Street 
Suite  714  G,  Akron,  OH  44311. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  MD  21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5Q34. 

SUPPLEMENTARY  INFORMATION:  Anyone 
wishing  to  object  to  the  granting  of  this 
license  can  file  written  objections  along 
with  supporting  evidence,  if  any,  within 
15  days  from  the  date  of  this 
publication.  Written  objections  are  to  be 
filed  with  the  Command  Judge  Advocate 
(See  ADDRESSES). 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  2010-8237  Filed  4-9-10;  8:45  am] 

BILUNG  CODE  371O-0B-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education;  Overview  Information; 
Enhanced  Assessment  Instruments 
Grants  Program — Enhanced 
Assessment  Instruments;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2009  Funds 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number:  84.368A. 

DATES:  Applications  Available:  April  12, 
2010. 

Deadline  for  Transmittal  of 
Applications-  May  27,  2010. 


Full  Text  of  Announcement 
I.  Funding  Opportunity  Description 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  enhance  the  quality 
and  validity  of  assessment  instruments 
and  systems  used  by  States  for 
measuring  the  achievement  of  all 
students.  The  grant  funds  may  be  used 
for  the  development  of  new  assessment 
products  or  procedures,  such  as 
innovative  test  formats,  empirical 
analysis  of  variations  in  test  formats  or 
procedures,  or  statistical  models  useful 
for  combining  data  from  multiple 
measures,  or  charting  student  progress 
over  time. 

Background:  In  addition  to  this 
competition,  the  Department  recently 
announced  that  it  will  use 
approximately  $350  million  under  the 
Race  to  the  Top  Fund  for  a  Race  to  the 
Top  Assessment  program  to  award 
grants  to  consortia  of  States  for  the 
development  of  common,  high-quality 
assessments  aligned  with  an  applicant 
consortium’s  common  set  of  K-12 
standards  that  are  internationally 
benchmarked  and  that  build  toward 
college  and  career  readiness  by  the  time 
of  high  school  completion.  We  plcm  to 
publish  a  notice  inviting  applications 
for  that  competition  in  the  near  future. 

In  addition,  the  Department  intends  to 
announce  shortly  a  competition  under 
the  Individuals  with  Disabilities 
Education  Act  (IDEA)  General 
Supervision  Enhancement  Grants 
(GSEG)  program,  inviting  consortia  of 
States  to  apply  for  support  to  develop 
conunon  alternate  assessments  based  on 
alternate  academic  achievement 
standards  for  students  with  the  most 
significant  cognitive  disabilities  who  are 
eligible  for  such  assessments.  We 
encourage  you  to  conduct  a 
comprehensive  review  of  these 
announcements  and  design  your 
respective  applications  accordingly. 

Priorities:  This  competition  includes 
four  absolute  priorities  and  three 
competitive  preference  priorities.  In 
accordance  with  34  CFR 
75.105(b)(2)(iv),  the  absolute  priorities 
are  based  on  those  established  in  section 
6112  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended 
(ESEA)  (20  U.S.C.  7301a).  The 
competitive  preference  priorities  are 
those  established  in  Appendix  E  to  the 
notice  of  final  requirements  for  optional 
State  consolidated  applications 
submitted  under  section  9302  of  the 
ESEA,  published  in  the  Federal  Regi^er 
on  May  22,  2002  (67  FR  35967). 

Absolute  Priorities:  For  FY  2009  funds 
to  be  awarded  through  a  competition 
conducted  in  2010,  these  priorities  are 
absolute  priorities.  Under  34  CFR 


75.105(c)(3),  we  consider  only 
applications  that  meet  one  or  more  of 
these  priorities. 

These  priorities  are: 

Absolute  Priority  1.  Collaborate  with 
institutions  of  higher  education,  other 
research  institutions,  or  other 
organizations  to  improve  the  quality, 
validity,  and  reliability  of  State 
academic  assessments  beyond  the 
requirements  for  these  assessments 
described  in  section  1111(b)(3)  of  the 
ESEA. 

Absolute  Priority  2.  Measure  student 
academic  achievement  using  multiple 
measures  of  student  academic 
acliievement  from  multiple  sources. 

Absolute  Priority  3.  Chart  student 
progress  over  time. 

Absolute  Priority  4.  Evaluate  student 
academic  achievement  through  the 
development  of  comprehensive 
academic  assessment  instruments,  such 
as  performance-  and  technology-based 
academic  assessments. 

Competitive  Preference  Priorities: 
Under  34  CFR  75.105(c)(2)(i),  we  award 
up  to  an  additional  35  points  to  an 
application,  depending  on  how  well  the 
application  meets  these  competitive 
preference  priorities. 

For  FY  2009  funds  to  be  awarded 
through  a  competition  conducted  in  . 
2010,  these  priorities  are: 

Competitive  Preference  Priority  1. 
Accommodations  and  alternate 
assessments  (20  points).  Applications 
that  can  be  expected  to  advance  practice 
significantly  in  the  area  of  increasing 
accessibility  and  validity  of  as«essments 
for  students  with  disabilities  or  limited 
English  proficiency,  or  both,  including 
strategies  for  test  design,  administration  - 
with  accommodations,  scoring,  and 
reporting.^ 

Competitive  Preference  Priority  2. 
Collaborative  efforts  (10  points). 
Applications  that  are  sponsored  by  a 
consortium  of  States. 

Competitive  Preference  Priority  3. 
Dissemination  (5  points).  Applications 
that  include  an  effective  plan  for 
dissemination  of  results. 

Program  Authority:  20  U.S.C.  7301a 
and  7842. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  81,  82,  84, 
85,  86,  97,  98,  and  99.  (b)  The  notice  of 
final  requirements  published  in  the 


^  As  noted  above,  the  Department  also  intends  to 
announce  shortly  a  competition  under  the  General 
Supervision  Enhancement  Grants  (GSEG)  program 
that  will  invite  State  consortia  to  apply  for  funding 
to  support  the  development  of  common  alternate 
assessments  based  on  alternate  academic 
achievement  standards  for  students  with  the  most 
significant  cognitive  disabilities. 
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Federal  Register  on  May  22,  2002  (67 
FR  35967). 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

II.  Award  Information 

Type  of  Award:  Discretionary  grants. 

Estimated  Available  Funds: 
$10,732,000  in  FY  2009  funds. 

Contingent  upon  the  availability  of 
funds  and  the  quality  of  applications, 
we  may  make  additional  awards  with 
FY  2010  funds  from  the  list  of  unfunded 
applicants  from  this  competition. 

Estimated  Range  of  Awards: 
$750,000-$2,000,000. 

Estimated  Average  Size  of  Awards: 
$1,500,000. 

Estimated  Number  of  Awards:  7. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months. 

III.  Eligibility  Information 

1.  Eligible  Applicants:  State 
educational  agencies  (SEAs)  as  defined 
in  section  9101(41)  of  the  ESEA  and 
consortia  of  such  SEAs. 

2.  Cost  Sharing  or  Matching:  This 
competition  does  not  require  cost 
sharing  or  matching. 

3.  Other:  An  application  from  a 
consortium  of  SEAs  must  designate  one 
SEA  as  the  fiscal  agent. 

IV.  Application  and  Submission 
Information 

1.  Address  to  Request  Application 
Package:  Address  to  Request 
Application  Package:  To  obtain  an 
application  package  via  the  Internet  use 
the'  following  address:  http://  ' 

WWW. ed.gov/programs/ eag/ 
applicant.html.  To  obtain  an  application 
package  from  the  U.S.  Department  of 
Education  use  the  following  address: 
Collette  Roney,  Enhanced  Assessment 
Grants  Program,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3W210,  Washington,  DC  7.0202— 
6200.  Telephone:  (202)  401-5245  or  by 
e-mail:  coIlette.roney@ed.gov. 

Individuals  with  disabilities  can 
obtain  a  copy  of  the  application  package 
in  an  accessible  format  (e.g.,  braille, 
large  print,  audiotape,  or  computer 
diskette)  by  contacting  the  person  listed 
under  Accessible  Format  in  section  VIII 
of  this  notice. 

2.  Content  and  Form  of  Application 
Submission:  Requirements  concerning 
the  content  of  an  application,  together 
with  the  forms  you  must  submitr  are  in 
the  application  package  for  this 
competition.  Page  Limit:  The 
application  narrative  (Part  IV  of  the 
application)  is  where  you,  the  applicant. 


address  the  selection  criteria  that 
reviewers  use  to  evaluate  your 
application  and  the  absolute  and 
competitive  preference  priorities.  You 
must  limit  the  application  narrative 
(Part  IV)  to  the  equivalent  of  no  more 
than  40  pages,  using  the  following 
standards: 

•  A  “page”  is  8.5"  x  11",  on  one  side 
only  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs. 

•  Use  a  font  no  smaller  than  11.0 
point  for  all  text  jn  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs.  (Font  sizes  that  round  up  to 
11,  such  as  10.7  point,  will  be 
considered  as  smaller  than  11.0.) 

•  Any  screen  shots  included  as  part 
of  the  application  narrative  should 
follow  these  standards  or,  if  other 
standards  are  applied,  be  sized  to  equal 
the  equivalent  amount  of  space  if  these 
standards  were  applied. 

The  page  limit  cloes  not  apply  to:  The 
cover  sheet  or  table  of  contents;  Part  I 
(including  the  response  regarding 
research  activities  involving  human 
subjects);  Parts  II  and  V  (the  budget 
sections,  including  the  chart  and 
narrative  budget  justification);  Part  III 
(one-page  project  abstract);  Part  VI 
(other  attachments  forms,  including 
references  for  the  application  narrative, 
personnel  resumes,  letters  of 
commitment  and  support,  copy  of 
indirect  cost  rate  agreement,  and 
indication  in  the  list  of  ESEA  Programs 
included  in  the  Consolidated  State 
Application);  and  Part  VII  (the 
assurances  and  certifications,  including 
the  General  Education  Provisions  Act 
427  response).  Applicants  are 
encouraged  to  limit  each  resume  to  no 
more  than  5  pages.  The  project  narrative 
(Part  IV)  must  include  a  discussion  of 
how  the  application  meets  the  absolute 
priorities,  how  well  the  application 
meets  the  competitive  preference 
priorities,  and  how  well  the  application 
addresses  each  of  the  selection  criteria; 
therefore,  the  page  limit  applies  to  this 
discussion.  The  page  limit  also  applies 
to  any  attachments  to  the  project 
narrative  other  than  references.  In  other 
words,  the  entirety  of  Part  IV  of  the 
application,  including  the 
aforementioned  discussion  and  any 
attachments  to  the  narrative,  must  be 
limited  to  the  equivalent  of  no  more 
than  40  pages.  Applicants  should 
include  in  their  applications  only  the 


other  attachments  (Part  VI)  outlined  in 
the  application  package.  Additional 
attachments  other  than  those  included 
in  the  project  narrative  will  not  be 
accepted  or  reviewed. 

Our  reviewers  will  not  read  any  pages 
of  your  application  that  exceed  the  page 
limit  or  exceed  the  equivalent  of  the 
page  limit  if  you  apply  other  standards. 

3.  Submission  Dates  and  Times: 

Applications  Available:  April  12, 

2010. 

Deadline  for  Transmittal  of 
Applications:  May  27,  2010. 

Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  using  the  Electronic  Grant 
Application  System  (e-Application) 
accessible  through  the  Department’s  ^- 
Grants  site.  For  information  (including 
dates  and  times)  about  how  to  submit 
your  application  electronically,  or  in 
paper  format  by  mail  or  hand  delivery 
if  you  qualify  for  an  exception  to  the 
electronic  submission  requirement, 
please  refer  to  section  IV.  6.  Other 
Submission  Requirements  of  this  notice. 

We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements. 

Individuals  with  disabilities  who 
need  an  accommodation  or  auxiliary  aid 
in  connection  with  the  application 
process  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  VII  in  this  notice.  If 
the  Department  provides  an  . 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disability  in 
connection  with  the  application 
process,  the  individual’s  application 
remains  subject  to  all  other 
requirements  and  limitations  in  this 
notice. 

4.  Intergovernmental  Review:  This 
competition  is  not  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79. 

5.  Funding  Restrictions:  We  reference 
regulations  outlining  funding 
restrictions  in  the  Applicable 
Regulations  section  in  this  notice. 

6.  Other  Submission  Requirements: 
Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  unless  you  qualify  for  an 
exception  to  this  requirement  in 
accordance  with  the  instructions  in  this 
section. 

a.  Electronic  Submission  of 
Applications.  Applications  for  grants 
under  the  Enhanced  Assessment 
Instruments  Competition — CFDA 
Number  84.368A  must  be  submitted 
electronically  using  e-Application, 
accessible  through  the  Department’s  e- 
Grants  Web  site  at:  http://e- 
gxants.ed.gov. 
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We  will  reject  your  application  if  you 
submit  it  in  paper  format  unless,  as 
described  elsewhere  in  this  section,  you 
qualify  for  one  of  the  exceptions  to  the 
electronic  submission  requirement  and 
submit,  no  later  than  two  weeks  before 
the  application  deadline  date,  a  written 
statement  to  the  Depaiiment  that  you 
qualify  for  one  of  these  exceptions. 
Further  information  regarding 
calculation  of  the  date  that  is  two  weeks 
before  the  application  deadline  date  is 
provided  later  in  this  section  under 
Exception  to  Electronic  Submission 
Requirement. 

While  completing  your  electronic 
application,  you  will  be  entering  data 
online  that  will  be  saved  into  a 
database.  You  may  not  e-mail  an 
electronic  copy  of  a  grant  application  to 
us. 

Please  note  the  following: 

•  You  must  complete  the  electronic 
submission  of  your  grant  application  by 
4:30:00  p.m.,  Washin^on,  E)C  time,  on 
the  application  deadline  date.  E- 
Application  will  not  accept  an 
application  for  this  competition  after 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date. 

Therefore,  we  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  application 
process. 

•  The  hours  of  operation  of  the  e- 
Grants  Web  site  are  6:00  a.m.  Monday 
until  7:00  p.m.  Wednesday;  and  6:00 
a.m.  Thur^ay  until  8:00  p.m.  Sunday, 
Washington,  DC  time.  Please  note  that, 
because  of  maintenance,  the  system  is 
unavailable  between  8:00  p.m.  on 
Sundays  and  6:00  a.m.  on  Mondays,  and 
between  7:00  p.m.  on  Wednesdays  and 
6:00  a.m.  on  Thursdays,  Washin^on, 

DC  time.  Any  modifications  to  these 
hours  are  posted  on  the  e-Grants  Web 
site. 

•  You  will  not  receive  additional 
point  value  because  you  submit  your 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  qualify  for 
an  exception  to  the  electronic 
submission  requirement,  as  described 
elsewhere  in  this  section,  and  submit 
your  application  in  paper  format. 

•  You  must  submit  all  documents 
electronically,  including  all  information 
you  typically  provide  on  the  following 
forms:  The  Application  for  Federal 
Assistance  (SF  424),  the  Department  of 
Education  Supplemental  Information  for 
SF  424,  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 
You  must  attach  any  narrative  sections 
of  your  application  as  files  in  a  .DOC 
(document),  .RTF  (rich  text),  or  .PDF 
(Portable  Document)  format.  If  you 
upload  a  file  type  other  than  the  three 


file  types  specified  in  this  paragraph  or 
submit  a  password  protected  file,  we 
will  not  review  that  material. 

•  Your  electronic  application  must 
comply  with  any  page  limit 
requirements  described  in  this  notice. 

,  •  Prior  to  submitting  your  electronic 
application,  you  may  wish  to  print  a 
copy  of  it  for  your  records. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgment  that  will 
include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  SF  424  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  SF  424  from  e-Application. 

(2)  The  applicant’s  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  corner  of  the  hard¬ 
copy  signature  page  of  the  SF  424. 

(4)  Fax  the  signed  SF  424  to  the 
Application  Control  Center  at  (202) 
245-6272. 

•  We  may  request  that  you  provide  us 
original  signatures  on  other  forms  at  a 
later  date. 

Application  Deadline  Date  Extension 
in  Case  of  e-AppIication  Unavailability: 
If  you  are  prevented  from  electronically 
submitting  your  application  on  the 
application  deadline  date  because  e- 
Application  is  unavailable,  we  will 
grant  you  an  extension  of  one  business 
day  to  enable  you  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  We  will  grant  this 
extension  if — 

(1)  You  are  a  registered  user  of  e- 
Application  and  you  have  initiated  an 
electronic  application  for  this 
competition;  and 

(2)  (a)  E-Application  is  unavailable  for 
60  minutes  or  more  between  the  hours 
of  8:30  a.m.  and  3:30  p.m.,  Washington, 
DC  time,  on  the  application  deadline 
date;  or 

(b)  E-Application  is  unavailable  for 
any  period  of  time  between  3:30  p.m. 
and  4:30:00  p.m.,  Washington,  DC  time, 
on  the  application  deadline  date. 

We  must  acknowledge  and  confirm 
these  periods  of  unavailability  before 
granting  you  an  extension.  To  request 
this  extension  or  to  confirm  our 
acknowledgment  of  any  system 
unavailability,  you  may  contact  either 
(1)  the  person  listed  elsewhere  in  this 
notice  under  FOR  FURTHER  INFORMATION 
CONTACT  (see  VII.  Agency  Contact)  or  (2) 
the  e-Grants  help  desk  at  1-888-336- 
8930.  If  e-Application  is  unavailable 
due  to  technical  problems  with  the 
system  and,  therefore,  the  application 


deadline  is  extended,  an  e-mail  will  be 
sent  to  all  registered  users  who  have 
initiated  an  e-Application.  Extensions 
referred  to  in  this  section  apply  only  to 
the  unavailability  of  e-Application.  We 
will  not  grant  an  extension  for  other 
technical  problems  unrelated  to  the 
unavailability  of  e-Application. 

Exception  to  Electronic  Submission 
Requirement:  You  qualify  for  an 
exception  to  the  electronic  submission 
requirement,  and  may  submit  your 
application  in  paper  format,  if  you  are 
unable  to  submit  an  application  through 
e-Application  because — 

•  You  do  not  have  access  to  the 
Internet;  or 

•  You  do  not  have  the  capacity  to 
upload  large  documents  to  e- 
Application;  and 

•  No  later  than  two  weeks  before  the 
application  deadline  date  (14  calendar 
days  or,  if  the  fourteenth  calendar  day 
before  the  application  deadline  date 
falls  on  a  Federal  holiday,  the  next 
business  day  following  the  Federal 
holiday),  you  mail  or  fax  a  written 
statement  to  the  Department,  explaining 
which  of  the  two  grounds  for  an 
exception  prevents  you  from  using  the 
Internet  to  submit  your  application.  If 
you  mail  your  written  statement  to  the 
Department,  it  must  be  postmarked  no 
later  than  two  weeks  before  the 
application  deadline  date.  If  you  fax 
your  written  statement  to  the 
Department,  we  must  receive  the  faxed 
statement  no  later  than  two  weeks 
before  the  application  deadline  date. 

Address  and  mail  or  fax  your 
statement  to:  Collette  Roney,  Enhanced 
Assessment  Grants  Program,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3W210, 
Washington,  DC  20202-4260.  FAX: 
(202)  260-7764. 

Your  paper  application  must  be 
submitted  in  accordance  with  the  mail 
or  hand  delivery  instructions  described 
in  this  notice. 

b.  Submission  of  Paper  Applications 
by  Mail. 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
may  mail  (through  the  U.S.  Postal 
Service  or  a  commercial  carrier)  your 
application  to  the  Department.  You 
must  mail  the  original  and  two  copies 
of  your  application,  on  or  before  the 
application  deadline  date,  to  the 
Department  at  the  following  address: 
U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
CFDA  Number  84.368A,  LBJ  Basement 
Level  1,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-4260. 

You  must  show  proof  of  mailing 
consisting  of  one  of  the  following: 
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(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  the  U.S. 
Department  of  Education. 

It  you  mail  your  application  through 
the  U.S.  Postal  Service,  we  do  not 
accept  either  of  the  following  as  proof 
of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  hy 
the  U.S.  Postal  Service. 

If  your  application  is  postmarked  after 
the  application  deadline  date,  we  will 
not  consider  your  application. 

Note:  The  U.S.  Postal  Service  does  nqt 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

c.  Submission  of  Paper  Applications 
by  Hand  Delivery. 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
(or  a  courier  service)  may  deliver  your 
paper  application  to  the  Department  by 
hand.  You  must  deliver  the  original  and 
two  copies  of  your  application,  by  hand, 
on  or  before  the  application  deadline 
date,  to  the  Department  at  the  following 
address:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
CFDA  Number  84.368A,  550  12th  Street, 
SW.,  Room  7041,  Potomac  Center  Plaza, 
Washington,  DC  20202-4260. 

The  Application  Control  Center 
accepts  hand  deliveries  daily  between 
8:00  a.m.  and  4:30:00  p.m.,  Washington, 
DC  time,  except  Saturdays,  Sundays, 
and  Federal  holidays. 

Note  for  Mail  or  Hand  Delivery  of  Paper 
Applications:  If  you  mail  or  hand  deliver 
your  application  to  the  Department — 

(1)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the  Department — in 
Item  11  of  the  SF  424  the  CFDA  number, 
including  suffix  letter,  if  any,  of  the 
competition  under  which  you  are  submitting 
your  application;  and 

(2)  The  Application  Control  Center  will 
mail  to  you  a  notification  of  receipt  of  your 
grant  application.  If  you  do  not  receive  this 
notification  within  15  business  days  from  the 
application  deadline  date,  you  should  call 
the  U.S.  Department  of  Education 
Application  Control  Cente*  at  (202)  245- 
6288. 

V.  Application  Review  Information 

Selection  Criteria:  The  selection 
criteria  for  this  competition  are  from 
Appendix  E  to  the  notice  of  final 
requirements  published  in  the  Federal 
Register  on  May  22,  2002  (67  FR  35967) 
and  are  listed  in  the  application 
package. 


VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  application 
is  successful,  we  notify  your  U.S. 
Representative  and  U.S.  Senators  and 
send  you  a  Grant  Award  Notification 
(GAN).  We  may  notify  you  informally, 
also. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we,  notify  you. 

2.  Administrative  and  National  Policy 
Requirements:  We  identify 
administrative  and  national  policy 
requirements  in  the  application  package 
and  reference  these  and  other 
requirements  in  the  Applicable 
Regulations  section  of  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  section  in 
this  notice  and  include  these  and  other 
specific  conditions  in  the  GAN.  The 
GAN  also  incorporates  your  approved 
application  as  part  of  your  binding 
commitments  under  the  grant. 

3.  Reporting:  At  the  end  of  your 
project  period,  or  at  the  end  of  your  no- 
cost  extension,  if  any,  you  must  submit 
a  final  performance  report,  including 
financial  information,  as  directed  by  the 
Secretary.  Grantees  must  also  submit  an 
interim  progress  report  approximately 
twelve  months  after  the  award  date  that 
provides  the  most  current  performance 
and  financial  expenditure  information 
as  directed  by  the  Secretary  under  34 
CFR  75.118.  The  Secretary  may  also 
require  more  frequent  performance 
reports  under  34  CFR  75.720(c).  For 
specific  requirements  on  reporting, 
please  go  to  http://www.ed.gov/fiind/ 
grant/apply/appforms/appforms.html. 

4.  Performance  Measures:  Under  the 
Government  Performance  and  Results 
Act  of  1993  (GPRA),  the  Department  has 
developed  four  measures  to  evaluate  the 
overall  effectiveness  of  the  Enhanced 
Assessment  Instruments  Grants 
program:  (1)  The  number  of  States  that 
participate  in  Enhanced  Assessment 
Instruments  Grants  projects  funded  by 
this  competition;  (2)  the  percentage  of 
grantees  that,  at  least  twice  during  the 
period  of  their  grants,  make  available  to 
SEA  staff  in  non-participating  States 
and  to  assessment  researchers 
information  on  findings  resulting  from 
the  Enhanced  Assessment  Instruments 
Grants  through  presentations  at  national 
conferences,  publications  in  refereed 
journals,  or  other  products  disseminated 
to  the  assessment  community;  (3)  for 
each  grant  cycle  and  as  determined  by 
an  expert  panel,  the  percentage  of 
Enhanced  Assessment  Instruments 
Grants  that  yield  significant  research, 
methodologies,  products,  or  tools 
regarding  assessment  systems  or 
assessments;  and  (4)  for  each  grant  cycle 


and  as  determined  by  an  expert  panel, 
the  percentage  of  Enhanced  Assessment 
Instruments  Grants  that  yield  significant 
research,  methodologies,  products,  or 
tools  specifically  regarding 
accommodations  and  alternate 
assessments  for  students  with 
disabilities  and  limited  English 
proficient  students.  Grantees  will  be' 
expected  to  include  in  their  interim  and 
final  performance  reports  information 
about  the  accomplishments  of  their 
projects  because  the  Department  will 
need  data  on  these  measures. 

VII.  Agency  Contact 

For  Further  Information  Contact: 
Collette  Roney,  Enhanced  Assessment 
Grants  Program,  Office  of  Elementary 
and  Secondary  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3W210, 

Washington,  DC  20202-6132. 

Telephone:  (202)  401-5245,  or  by  e- 
mail:  collette.roney@ed.gov. 

If  you  use  a  TDD,  call  the  FRS,  toll- 
free,  at  1-800-877-8339. 

VIII.  Other  Information 

Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document 
and  a  copy  of  the  application  package  in 
an  accessible  format  (e.g.,  braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  program  contact 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  in  section  VII  in 
this  notice. 

Electronic  Access  to  This  Document: 
You  can  view  this  document,  as  well  as 
all  other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  http://www.ed.gov/news/ 
fedregister.  To  use  PDF  you  must  have 
Adobe  Acrobat  Reader,  which  is 
available  free  at  this  site. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html.. 

Dated:  April  7,  2010. 

Thelma  Melendez  de  Santa  Ana, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

[FR  Doc.  2010-8305  Filed  4-9-10:  8:45  am] 

BILLING  CODE  4000-01 -P 


18492 


Federal  Efigister/VoL  75,  Np.  69/Mop(iay,  April’ 12,  20ip/ Notices 


DEPARTMENT  OF  EDUCATION 

[DocketiDED-2009-OIM)012]  ' 

RIN  1855-AA06 

Investing  in  Innovation  Fund; 
Correction 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Numbers:  84.396A  (Scale-up 
grants),  84.396B  (Validation  grants),  and 
84.39^  (Development  grants). 

AGENCY:  Office  of  Innovation  and 
Improvement,  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2010; 
correction. 

SUMMARY:  On  March  12,  2010,  the 
Department  of  Education  published  in 
the  Federal  Register  (75  FR  12072)  a 
notice  inviting  applications  for  new 
awards  for  FY  2010  (NIA)  for  the 
Investing  in  Innovation  Fund.  This 
notice  makes  a  correction  to  the  March 
12  NIA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margo  Anderson.  Telephone:  (202)  453- 
7122;  or  by  e-mail:  i3@ed.gov;  or  by 
mail:  (Attention:  Investing  in 
Innovation),  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  4VV302,  Washington,  DC  20202. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  call  the 
Federal  Relay  Service  (FRS),  toll  free,  at 
1-800-877-8339. 

Individuals  with  disabilities  can 
obtain  this  document  in  an  accessible 
format  [e.g.,  braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  listed  in  this 
section. 

SUPPLEMENTARY  INFORMATION: 

Correction 

On  page  12073,  we  included  a 
footnote  providing  the  Department’s 
interpretation  of  the  core  academic 
subject  of  science  as  including  STEM 
education  (science,  technology, 
engineering,  and  mathematics)  which 
encompasses  a  wide  range  of 
disciplines.  As  an  example  of  those 
disciplines,  we  intended  to  include 
computer  science  rather  than  science. 
To  correct  this  error,  the  Department 
makes  the  following  correction  to  the 
March  12  NIA: 

On  page  12073,  under  the  heading 
Absolute  Priority  3 — Innovations  That 
Complement  the  Implementation  of 
High  Standards  and  High-Quality 
Assessments,  in  the  third  column,  in 
footnote  number  one,  in  line  six, 
“including  science”  is  replaced  with 
“including  computer  science.”  Program 
Authority:  Section  14007  of  division  A 


of  the  American  Rq^ovgry  ^d  .  ,r- 
Reinvestment  Act  of  2009,  Public  Law 
111-5,  as  amended  by  8ection-307  of  --.-' 
division  D  of  the  Consolidated 
Appropriations  Act,  2010,  Public  Law 
111-117. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  pn  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
news/fedregister/index.html.  To  use 
PDF  you  must  have  Adobe  Acrobat 
Reader,  which  is  available  free  at  this 
site. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://i^'wi\'.gpoaccess.gov/nara/ 
index.html. 

Dated:  April  7,  2010. 
fames  H.  Shelton  III, 

Assistant  Deputy  Secretary  For  Innovation 
and  Improvement. 

[FR  Doc.  2010-8304  Filed  4-9-10;  8:45  am] 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  13569-000] 

Southern  Nevada  Water  Authority; 
Notice  of  Application  Accepted  for 
Filing,  Ready  for  Environmental 
Analysis,  and  Soliciting  Motions  To 
Intervene  and  Protests,  Comments, 
Final  Terms  and  Conditions, 
Recommendations,  and  Prescriptions 

April  5,  2010. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Filing:  Original  Minor 
License. 

b.  Project  No.:  13569-000. 

c.  Dated  Filed:  March  24,  2010. 

d.  Submitted  By:  Southern  Nevada 
Water  Authority  (SNWA) 

e.  Name  of  Project:  Arrow  Canyon 
Conduit  Energy  Recovery  Hydroturbine. 

f.  Project  description:  proposed 
project  would  capture  power  by 
bypassing  a  pressure-reducing  valve  in 
the  SNWA's  existing  Coyote  Spring  24- 
inch-  diameter  water  pipeline.  The 
project  would  consist  of  a  turbine 
generator,  installed  within  a  small 
building,  inlet  and  outlet  pipelines,  and 


an  access  road.  By  routing  water 
through  the  hydrbturbine,  the  applicant  * 
would' generate  about  3.5  million 
kilowatt-hours  (kWh)  per  year  of 
renewable  energy.  To  convey  the  power, 
Overton  Power  District  No.  5  would 
extend  an  existing  12.47-kilovolt  (kV) 
distribution  line  about  1,400  feet  to  the 
site. 

g.  Location:  The  proposed  project 
would  be  located  next  to  the  existing 
Coyote  Spring  Well  and  Moapa 
Transmission  System  project  in 
northeast  Clark  County,  Nevada.  The 
project  would  be  located  about  12  miles 
northwest  of  Glendale  Nevada  and 
occupy  0.68  acre  of  federal  land. 

h.  Filed  Pursuant  to:  18  CFR'4.61  of 
the  Commission’s  regulations. 

i.  Potential  Applicant  Contact:  Scott 

P.  Krantz,  100  City  Parkway,  room  1211, 
Las  Vegas,  NV  89106;  (702)  691-5240.  • 

j.  FERC  Contact:  Jim  Fargo  at  (202) 
502-6095;  or  e-mail  at 
james.fargo@ferc.gov. 

k.  A  copy  of  the  license  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission’s  Web  site 
{http://www.ferc.gov),  using  the 
“eLibrary”  link.  Enter  the  docket 
number,  excluding  the  last  three  digits 
in  the  docket  number  field  to  access  the 
document  (P-13569).  For  assistance, 
contact  FERC  Online  Support  at 
FERCONlineSupport@ferc.gov  or  toll 
free  at  1-866-208-3676,  of  for  TTY, 

(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  paragraph  h.  Register  online 
at  http :// WWW. ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via  e- 
mail  of  new  filing  and  issuances  related 
to  this  or  other  pending  projects.  For 
assistance,  contact  FERC  Online 
Support. 

l.  This  application  has  been  accepted 
for  filing  and  is  now  ready  for 
environmental  analysis. 

m.  The  license  applicant  must  file  no 
later  than  60  days  following  the  date  of 
issuance  of  this  notice:  (1)  A  copy  of  the 
water  quality  certification;  (2)  a  copy  of 
the  request  for  certification,  including 
proof  of  the  date  on  which  the  certifying 
agency  received  the  request;  or  (3) 
evidence  of  waiver  of  water  quality 
certification. 

n.  Cooperatin^gencies:  Federal, 
State,  local,  and  tribal  agencies  with 
jurisdiction  and/or  special  expertise 
with  respect  to  environmental  issues 
that  wish  to  cooperate  in  the 
preparation  of  the  environmental 
document  should  file  such  within  45 
days  from  issuance  of  this  notice. 

Cooperating  agencies  should  note  the 
Commission’s  policy  that  agencies  that 
cooperate  in  the  preparation  of  the 
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environmental  document  cannot  also 
intervene.  See  94  FERC  ^  61,076  (2001). 
All  documents  may  be  filed 
electronically  via  the  Internet.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission’s  Web 
site  {http://www.ferc.gov/docs-fiIing/ 
ferconline.asp)  under  the  “e-Filing”  link. 
For  a  simpler  method  of  submitting  text 
only  comments  click  on  “Quick 
Comment”.  For  assistance,  please 
contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov;  call  toll- 
free  at  (866)  208-3676;  or,  for  TTY, 
contact  (202)  502-8659.  Although  the 
Commission  strongly  encourages 
electronic  filing,  documents  may  also  be 
paper-filed.  To  paper-file,  mail  an 
original  emd  eight  copies  to;  Kimberly  D. 
Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

o.  We  notice  that  we  intend  to  waive  , 
scoping  and  shorten  the  filing  and 
comment  date  on  final  terms  and 
conditions,  recommendations,  and 
prescriptions.  Based  on  a  review  of  the 
application,  resource  agency 
consultation  letters,  and  comments  filed 
to  date.  Commission  staff  intends  to 
prepare  a  single  environmental 
assessment  (EA).  Commission  staff 
determined  that  the  issues  thaf  need  to 
be  addressed  in  its  EA  have  been 
adequately  identified  during  the  pre¬ 
filing  period  for  the  application,  which 
included  a  public  meeting  and  site  visit, 
and  no  new  issues  are  likely  to  be 
identified  through  additional  scoping. 

p.  Deadline  for  filing  motions  to 
intervene  and  protests,  comments,  and 
final  terms  and  conditions, 
recommendations,  and  prescriptions:  45 
days  from  the  issuance  of  this  notice. 

All  reply  comments  must  be  filed  with 
the  Commission  within  60  days  from 
the  date  of  this  notice. 

q.  Procedural  Schedule:  The 
application  will  be  processed  according 
to  the  following  Hydro  Licensing 
Schedule.  Revisions  to  the  schedule  will 
be  made  as  appropriate. 


Milestone 

Target  date 

Recommendations,  prelimi- 

May  24,  2010. 

nary  terms  &  conditions, 

and  fishway  prescriptions 

due. 

Commission  issues  EA  . 

July  30,  2010. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2010-8213  Filed  4-9-10;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

ApriljOS,  2010. 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings; 

Docket  Numbers:  EClO-56-000. 

Applicants:  Lost  Creek  Wind,  LLC. 

Description:  Application  of  Lost  Creek 
Wind,  LLC  for  Authorization  of 
Disposition  of  Jurisdictional  Facilities, 
and  Requests  for  Waivers  of  Certain 
Filing  Requirements,  Shortened 
Comment  Period  and  Expedited 
'Consideration. 

Filed  Date:  03/26/2010. 

Accession  Number:  20100326-5110. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  April  16,  2010. 

Docket  Numbers:  EClO-58-000. 

Applicants:  Florida  Power  &  Light 
Company,  New  Hampshire 
Transmission,  LLC, 

Description:  Application  for 
Authorization  for  Disposition  of 
Jurisdictional  Facilities,  Request  for 
Confidential  Treatment,  and  Request  for 
Expedited  Action  of  Florida  Power  & 
Light  Company  and  New  Hampshire 
Transmission,  LLC. 

-Filed  Date:  04/01/2010. 

Accession  Number:  20100401-5164. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  22,  2010. 

Take  notice  that  the  Commission 
received  the  following  exempt 
wholesale  generator  filings; 

Docket  Numbers:  EGlO-25-000. 

Applicants:  Cedro  Hill  Wind  LLC. 

Description:  Notice  of  Self- 
Certification  of  Exempt  Wholesale  ' 
Generator  Status  of  Cedro  Hill  Wind 
LLC. 

Filed  Date:  04/02/2010. 

Accession  Number:  20100402-5031. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  April  23,  2010. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings; 

Docket  Numbers:  EROl— 48-016. 

Applicants:  Powerex  Corp. 

Description:  Powerex  Corp  submits 
amendment  to  the  notice  in  status  with 
respect  to  events  that  have  taken  place 
since  the  date  of  its  last  change,  in  status 
filing. 

■  Filed  Date:  04/01/2010. 

Accession  Number:  20100402-0011. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  22,  2010. 

Docket  Numbers:  ER03-1330-003. 

Applicants:  Ebersen,  Inc. 


Description:  Ebersen,  Inc  submits 
Second  Substitute  First  Revised  Sheet  1 
that  supersedes  Original  Sheet  1  to  Rate 
Schedule  FERC  No  1. 

Filed  Date:  04/02/2010. 

Accession  Number:  20100402-0224. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  April  23,  2010. 

Docket  Numbers:  ER08-1439-002: 
EL09-32-002. 

Applicants:  New  Brunswick  Power 
Generation  Corporation. 

Description;  Response  to  January  15, 
2010  Request  for  Additional  Information 
of  New  Brunswick  Power  Generation 
Corporation. 

Filed  Date:  03/31/2010. 

Accession  Number:  20100331-5167. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  April  21,  2010. 

Docket  Numbers:  ERlO-900-001. 
Applicants:  Black  Hills  Power,  Inc. 
Description:  Black  Hills  Power 
requests  that  FERC  accept  its  Notice  of 
Cancellation  of  its  Rate  Schedule  FERC 
No  48,  to  be  effective  4/1/10. 

Filed  Date:  04/02/2010. 

Accession  Number:  20100405-0201. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  April  23,  2010. 

Docket  Numbers:  ERl 0-942-000. 

.  Applicants:  ISO  New  England  Inc., 
New  England  Power  Pool. 

Description:  ISO  New  England  Inc  et 
al  submit  revisions  to  their  Financial 
Assurance  Policy  and  Billing  Policy. 
Filed  Date:  03/26/2010. 

Accession  Number:  20100329-0207. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  April  16,  2010. 

Docket  Numbers:  ERlO-989-000. 
Applicants:  DTE  East  China,  LLC. 
Description:  DTE  East  China,  LLC 
submits  notice  of  cancellation  of  its 
FERC  Electric  Tariff,  Original  Volume 
No.  3  effective  4/1/2010. 

Filed  Date:  04/01/2010. 

Accession  Number:  20100401-0255. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  22,  2010. 

Docket  Numbers:  ERlO-990-000. 

,  Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

Description:  Midwest  Independent 
Transmission  System  Operator,  Inc  et  al 
submits  proposed  revisions  to;  Schedule 
7  (Long-Term  Firm  and  Short-Term 
Firm  Point-to-Point  Transmission 
Service  et  al. 

Filed  Date:  04/01/2010. 

Accession  Number:  20100401-0254. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  22,  2010. 

Docket  Numbers:  ERlO-991-000. 
Applicants:  Florida  Power 
Corporation. 

Description:  Florida  Power 
Corporation  submits  revisions  to  the 
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formula  transmission  rate  of  its  Open 
Access  Transmission  Tariff  concerning 
the  treatment  of  new  transmission 
radials  commencing  after  3/31/10. 

Filed  Date:  04/01/2010. 

Accession  Number:  20100401-0253. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  22,  2010. 

Docket  Numbers:  ERlO-992-000. 

Applicants:  Northern  States  Power 
Company — Wisconsin. 

Description:  Northern  States  Power 
Company  submits  Wisconsin  Electric 
Sales  Tariff  for  Wholesale  Full 
Requirements  Services  that  establishes 
the  rates  terms  and  conditions 
applicable  to  service  etc. 

Filed  Date:  04/01/2010. 

Accession  Number:  20100401-0256. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  22,  2010. 

Docket  Numbers:  ERlO-993-000. 

Applicants:  Northeast  Utilities 
Service  Company. 

Description:  Northeast  Utilities 
Service  Co  submits  Localized  Costs 
Responsibility  Agreements. 

Filed  Date:  04/01/2010. 

Accession  Numl^r:  20100401-0265. 

Comment.Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  22,  2010. 

Docket  Numbers:  ERlO-994-000. 

Applicants:  Delmarva  Power  &  Light 
Company. 

Description:  Delmarva  Power  &  Light 
Co  submits  an  executed  construction 
agreement. 

Filed  Date:  04/01/2010. 

Accession  Number:  20100401-0264. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  22,  2010. 

-  Docket  Numbers:  ERlO-995-000. 

Applicants:  ISO  New  England  Inc. 

description:  ISO  New  England  Inc 
submits  First  Revised  Sheet  No.  15C  et 
al  io  FERC  Electric  Tariff  No.  3. 

Filed  Date:  04/01/2010. 

Accession  Number:  20100401-0263. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  22,  2010. 

Docket  Numbers:  ERl 0-996-000. 

Applicants:  ISO  New  England  Inc. 

Description:  ISO  New  England,  Inc 
submits  reconciled  tariff  sheets  for 
compliance  with  Order  No.  614. 

Filed  Date:  04/01/2010. 

Accession  Number:  20100401-0272. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  22,  2010. 

Docket  Numbers:  ERl 0-997-000. 

Applicants:  ISO  New  England  Inc., 
New  England  Power  Pool. 

Description:  ISO  New  England,  Inc  et 
al  submits  FCM  Conforming  changes  to 
Appendix  A  to  Market  Rule  1. 

Filed  Date:  04/01/2010. 

Accession  Number:  20100401-0270. 


Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  22,  2010. 

Docket  Numbers:  ERl 0-1002-000. 

Applicants:  Consolidated  Edison 
Company  of  New  York,  Inc. 

Description:  Consolidated  Edison 
Company  of  New  York,  Inc  submits^ 
amendments  to  their  Delivery  Service 
Rate  Schedule  96  et  al. 

Filed  Date:  04/01/2010. 

Accession  Number:  20100402-0208. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  22,  2010. 

Docket  Numbers:  ERlO-1003-000. 

Applicants:  PJM  Interconnection, 
LLC. 

Description:  PJM  Interconnection, 
LLC  submits  revised  tariff  sheets  of  the 
PJM  Open  Access  Transmission  Tariff 
and  the  Amended  and  Restated  ' 
Operating  Agreement  of  PJM 
Interconnection,  LLC. 

Filed  Date:  04/01/2010. 

Accession  Number:  20100402-0207. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  April  22,  2010. 

Docket  Numbers:  ERlO-1004— 000. 

Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

Description:  Midwest  Independent 
Transmission  System  Operator,  Inc 
submits  an  executed  Amended  and 
Restated  Interconnection  Agreement 
with  the  City  of  Columbia  etc. 

Filed  Date:  04/02/2010. 

Accession  Number:  20100402-0214. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  April  23,  2010. 

Docket  Numbers:  ERlO-1005-000. 

Applicants:  New  York  Independent 
System  Operator,  Inc. 

Description:  New  York  Independent 
System  Operator,  Inc  submits  proposed 
revisions  to  its  Open  Access 
Transmission  Tariff  and  Market 
Administration  and  Control  Area 
Services  Tariff  etc. 

Filed  Date:  04/02/2010. 

Accession  Number:  20100402-0215. 

Coihment  Date:  5  p.m.  Eastern  Time 
on  Friday,  April  23,  2010. 

Docket  Numbers:  ERlO-1 006-000. 

Applicants:  PJM  Interconnection, 
LLC. 

Description:  PJM  Interconnection, 
LLC  submits  an  executed  Wholesale 
Market  Participation  Agreement  with 
SunDurance  Energy,  LLC  et  al. 

Filed  Date:  04/02/2040. 

Accession  Number:  20100402-0216. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  April  23,  2010. 

Docket  Numbers:  ERlO-1007-000. 

Applicants:  Midwest  Independent 
System  Operator,  Inc. 

Description:  Midwest  Independent 
System  Operator,  Inc  submits  an 


unexecuted  Generator  Interconnection 
Agreement. 

Filed  Date:  04/02/2010. 

Accession  Number:  20100402-0226. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  April  23,  2010. 

Docket  Numbers:  ERl 0-1 008-000. 

Applicants:  ALLETE,  Inc. 

Description;  Allete,  Inc  submits  filing 
to  amend  the  annual  “true  up” 
procedures  included  in  its  formula  rate, 
full  energy  and  capacity  requirenqents 
contracts  with  their  wholesale 
customers  located  in  Northeastern 
Minnesota  et  al. 

Filed  Date:  04/02/2010. 

Accession  Number:  20100405-0202. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  April  23,  2010. 

Docket  Numbers:  ERl 0-1 009-000. 

Applicants:  PJM  Interconnection, 

LLC. 

Description:  PJM  Interconnection, 

LLC  submits  an  executed  Wholesale 
Market  Participation  Agreement  with 
Dynamic  Energy  Resources,  LLC  et  al. 

Filed  Date:  04/05/2010. 

Accession  Number:  20100405-0207. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  April  26,  2010. 

Docket  Numbers:  ERlO-1010-000. 

Applicants:  PJM  Interconnection, 

LLC. 

Description:  PJM  Interconnection, 

LLC  submits  an  executed  Wholesale 
Market  Peirticipation  Agreement  with 
Dynamic  Energy  Resources,  LLC  et  al. 

Filed  Date:  04/05/2010. 

Accession  Number:  20100405-0206. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  April  26,  2010. 

Docket  Numbers:  ERl 0-1011-000. 

Applicants:  Southern  California 
Edison  Company. 

Description:  Southern  California 
Edison  Company  submits  revised  rate 
sheets  to  the  Service  Agreement  for 
Wholesale  Distribution  Service  with  the 
City  of  Banning  etc. 

Filed  Date:  04/05/2010. 

Accession  Number:  20100405-0205. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  April  26,  2010. 

Docket  Numbers:  ERlO-1012-000. 

Applicants:  Southern  California 
Edison  Company. 

Description:  Southern  California 
Edison  Company  submits  a  revised  rate 
sheet  reflecting  cancellation  of  the  1995 
San  Juan  Unit  3  Firm  Transmission 
Service  Agreement  with  the  City  of 
Azusa,  Rate  Schedule  FERC  376. 

Filed  Date:  04/05/2010. 

Accession  Number:  201Q0405-0204. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  April  26,  2010. 

Docket  Numbers:  ERlO-1013-000. 
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Applicants:  Southern  California 
Edison  Company. 

Description:  Southern  California 
Edison  Company  submits  the  Large 
Generator  Interconnection  Agreement 
and  Service  Agreement  for  Wholesale 
Distrihutiorr  Service  with  Mountain 
View  Power  Partners  IV,  LLC. 

Filed  Date:  04/05/2010. 

Accession  Number:  20100405-0203. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  April  26,  2010. 

Take  notice  that  the  Commission 
received  the  following  open  access 
transmission  tariff  filings: 

Docket  Numbers:  OAlO-7-000. 

Applicants:  Avista  Corporation. 

Description:  Annual  Informational 
Filing  of  Operational  Penalty 
Assessments  and  Distributions  as 
Required  by  Order  Nos.  890  and  890-A. 

Filed  Date:  03/12/2010. 

Accession  Number:  20100312-5065. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  April  19,  2010. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 


eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington^  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  docket(s).  For  assistance 
with  any  FERC  Online  service,  please  e- 
mail  FERCOnIineSupport@ferc.gov.  or 
call  (866)  208-3676  (toll  fi-ee).  For  TTY, 
call  (202)  502-8659. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  2010-8232  Filed  4-9-10;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP1 0-569-000] 

XTO  Energy  Inc.,  Cross  Timbers 
Energy  Services,  Inc.,  Complainants  v. 
Midcontinent  Express  Pipeline  LLC, 
Respondent;  Notice  of  Complaint 

April  5,  2010. 

Take  notice  that  on  April  1,  2010, 
pursuant  to  section  5  of  the  Natural  Gas 
Act,  15  U.S.C.  717d  (2006)  and  Rule  206 
of  the  Federal  Energy  Regulatory 
Commission’s  Rules  of  Practice  and 
Procedure,  18  CFR  385.206  (2009),  XTO 
Energy  Inc.  and  Cross  Timbers  Energy 
Services,  Inc.  (Complainants)  filed  a 
formal  complaint  against  Midcontinent 
Express  Pipeline  LLC  (Respondent) 
alleging  that.  Respondent  (1)  charged 
reservation  rates  for  firm  service 
without  contractual  authority  and  prior 
to  its  facilities  properly  being  placed 
fully  in  service  and  (2)  provided 
incomplete  and  incorrect  information  to 
the  Commission  in  seeking 
authorization  to  place  its  facilities  in 
service. 

The  Complainants  certify  that  a  copy 
of  the  complaint  has  been  served  on  the 
contacts  for  the  Respondent. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions  or  protests  must  be 
filed  on  or  before  the  comment  date. 


The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  served 
on  the  Complainants. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  April  21,  2010. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2010-8210  Filed  4-9-10;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELI  0-55-000] 

Louisiana  Public  Service  Commission 
V.  Entergy  Corporation,  Entergy 
Services,  Inc.,  Entergy  Louisiana, 
L.L.C.,  Entergy  Arkansas,  Inc.,  Entergy 
Mississippi,  Inc.,  Entergy  New  Orleans, 
Inc.,  Entergy  Gulf  States  Louisiana, 
LLC.,  and  Entergy  Texas,  Inc.;  Notice 
of  Complaint 

April  1,  2010. 

Take  notice  that  on  March  31,  2010, 
the  Louisiana  Public  Service 
Commission  (LPS)  filed  a  formal 
complaint  against  Entergy  Corporation, 
Entergy  Services,  Inc.,  Entergy 
Louisiana,  L.L.C.,  Entergy  Arkansas, 

Inc.,  Entergy  Mississippi,  Inc.,  Entergy 
New  Orleans,  Inc.,  Entergy  Texas,  Inc., 
and  Entergy  Gulf  State  Louisiana,  LLC, 
pursuant  to  sections  206  and  306  of  the 
Federal  Power  Act,  16  U.S.C.  824e  and- 
825(e)  and  18  CFR  386.206,  seeking  to 
change  the  depreciation  and 
decommissioning  data  and  rates 
included  in  the  Entergy  rough 
equalization  bandwidth  formula  found 
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in  Service  Schedule  MSS-3  of  the 
Entergy  System  Agreement. 

The  IPS  certifies  that  copies  of  the 
complaint  were  served  on  the  contacts 
for  Entergy,  as  listed  on  the 
Commission’s  list  of  Corporate  Officials. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  he  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  must 
be  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  served 
on  the  Complainants. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  E)C 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,- please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  April  20,  2010. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2010-8211  Filed  4-9-10;  8:45  am] 

BILLING  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELI 0-57-000] 

Notice  of  Complaint  Filing 

April  5,  2010. 

PSEG  Energy  Resources  &■  Trade,  LLC, 
PSEG  Power  Connecticut  LLC,  NRG 
Power  marketing  LLC,  Connecticut  Jet 


Power  LLC,  Devon  Power  LLC, 
Middletown  Power  LLC,  Montville  Power 
LLC,  Norwalk  Power  LLC,  Somerset 
Power  LLC,  Joint  Complainants  v.  ISO 
New  England  Inc.,  New  England  Power 
Pool,  Respondents. 

Take  notice  that  on  April  2,  2010, 
pursuant  section  206  of  the  Federal 
Power  Act  and  Rule  206  of  the  Federal 
Energy  Regulatory  Commission’s 
(Commission)  Rules  of  Practice  and 
Procedure,  PSEG  Energy  Resources  & 
Trade,  LLC,  PSEG  Power  Connecticut 
LLC,  NRG  Power  marketing  LLC, 
'Connecticut  Jet  Power  LLC,  Devon 
Power  LLC,  Middletown  Power  LLC, 
Montville  Power  LLC,  Norwalk  Power 
LLC,  and  Somerset  Power  LLC  (Joint 
Complainants)  filed  a  formal  complaint 
against  ISO  New  England  Inc.  (ISO-NE) 
and  New  England  Power  Pool,  alleging 
that  the  current  and  proposed  tariffs 
governing  the  Forward  Capacity  Market 
(FCM)  of  ISO-NE  are  ineffective  at 
preventing  artificial  price  distortions 
due  to,  inter  alia,  the  lack  of  proper 
zonal  formation  and  that,  as  a 
consequence,  the  capacity  prices  arising 
out  of  these  rules  are  not  just  and 
reasonable.  In  order  to  alleviate  this 
problem,  the  FCM  rules  should  be 
amended  to  more  fully  allow  for  zonal 
formation. 

The  Complainant  states  that  a  copy  of 
the  complaint  has  been  served  on  the 
Respondents. 

Ally  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  must 
be  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  served 
on  the  Complainants. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 


There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gav,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  April  22,  2010. 

Kimberly  D.  Bose, 

Secretary.  « 

(FR  Doc.  2010-8212  Filed  4-9-10;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR07-1 2-005] 

Enterprise  Texas  Pipeline  LLC;  Notice 
of  Compliance  Filing  - 

April  1.  2010. 

Take  notice  that  on  March  30,  2010, 
Enterprise  Texas  Pipeline  LLC 
(Enterprise  Texas),  filed  its  Statement  of 
Operating  Conditions  in  compliance 
with  the  March  2,  2010  Letter  Order 
(March  2  Order)  and  pursuant  to  section 
284.123(e)  of  the  Commission’s 
regulations.  Enterprise  Texas  states  that 
the  revisions  include  modifications 
consistent  with  the  March  2  Order. 

Any  person  desiring  to  protest  this 
filing  must  file  in  accordance  with  Rule 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211).  Protests  to  this  filing  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Such  protests  must  be  filed  on  or  before 
5  p.m.  Eastern  time  on  the  specified 
comment  date.  Anyone  filing  a  protest 
must  serve  a  copy  of  that  document  on 
all  the  parties  to  the  proceeding. 

The  Commission  encourages 
electronic  submission  of  protests  in  lieu 
of  paper  using  the  “eFiling”  link  at 
http://www.ferc.gov.  Persons  unable  to 
file  electronically  should  submit  an 
original  and  14  copies  of  the  protest  to 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC.. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
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document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  time 
on  Thursday,  April  8,  2010. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2010-8214  Filed  4-9-10;  8;45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR1 0-1 3-000;  PR03-1 7-000] 

Chevron  Keystone  Gas  Storage,  LLC; 
Notice  of  Notification  of  Change  in 
Market  Power  Analysis  and  Request 
for  Renewed  Approval  of  Market-Based 
Rates 

April  5,  2010. 

Take  notice  that  on  March  31, 2010, 
Chevron  Keystone  Gas  Storage,  LLC 
(Keystone)  filed  pursuant  to  section 
284.504  of  the  Commission’s  regulations 
and  the  January  23,  2004  Commission 
order  in  Docket  No.  PR03-1 7-000,  a 
notification  of  change  in  market  power 
analysis  and  request  for  renewed 
approval  of  market-based  rates  for  its 
storage  and  hub  services,  including 
wheeling  services,  provided  under  its 
limited  jurisdiction  certificate. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  a  protest  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
becdme  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Anyone  filing 
an  intervention  or  protest  must  serve  a 
copy  of  that  document  on  the  Applicant. 
Anyone  filing  an  intervention  or  protest 
on  or  before  the  intervention  or  protest 
date  need  not  serve  motions  to  intervene 
or  protests  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 


of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,- Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSuhscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Comment  Date:  5  p.m.  Eastern  time 
April  19,  2010. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2010-8215  Filed  4-9-10;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ADI  0-9-000] 

Guidance  on  Simultaneous 
Transmission  Import  Limit  Studies  for 
the  Northwest  Region;  Notice  of  Pre- 
Filing  Technical  Conference  for 
Northwest  Region  Transmission 
Owners 

April  5,  2010. 

Take  notice  that  Commission  staff 
will  convene  a  telephonic  technical 
conference  in  the  above-referenced 
proceeding  on  Tuesday,  April  13,  2010 
at  1  p.m.  (Eastern  Standard  Time).  The 
conference  is  expected  to  last  for 
approximately  two  hours. 

The  purpose  of  the  conference  is  to 
give  transmission  owners  in  the 
Northwest  region  an  opportunity  to  ask 
questions  regarding  the  Simultaneous 
Transmission  Import  Limit  Studies  (SIL) 
required  as  part  of  their  updated  market 
power  analyses  associated  with  their 
market  based  rate  authorizations,  which 
are  due  in  June  2010. 

Participants  are  encouraged  to  review 
the  SIL  study  requirements  beforehand. 
In  particular,  participants  should  review 
recent  Commission  orders  on  SIL 
studies  ^  and  the  December  16,  2009 
Technical  Conference  “Guidance  on 
Simultaneous  Transmission  Import 
Limit  Studies.”  To  view  the  archive  of 
the  December  16,  2009  Technical 


'  See,  e.g.,  Carolina  Power  &■  Light  Company,  128 
FERC  ^  61,039,  order  on  clarification  129  FERC 
1161,152  (2009). 


Conference  follow  this  link  http:// 

www.ferc.gov/EventCaIendar/ 

EventDetails. 

aspx?ID=5001  &’CalType=  %20 
6'CaIendarID=116&-Date=12/16/2009 
&’View=Listview  and  click  on  “free  live 
webcast.”  To  view  the  slides  from  that 
technical  conference,  click  on  “Staff 
Presentation”  at  the  same  webpage. 

The  topics  to  be  discussed  at  this 
technical  conference  may  include 
development  of  seasonal  benchmark 
cases,  completeness  of  SIL  study 
support  data  files  (monitor, 
contingency,  and  subsystem  files), 
scaling  methodologies,  identification  of 
energy  transfer  limits,  transfer 
distribution  factors,  OASIS  practices, 
methods  to  identify  available 
uncommitted  generation,  application  of 
net  area  interchange-,  and  alternative 
methods  to  adjust  net  area  interchange 
for  a  study  area  with  two,  non¬ 
contiguous  first-tier  areas. 

The  technical  conference  is  open  to 
all  interested  persons  but  will  focus 
only  on  the  Northwest  region 
transmission  owners  and  their  pending 
updated  market  power  analyses. 
Interested  persons  planning  to 
participate  in  the  technical  conference 
are  strongly  encouraged  to  submit  in 
writing  any  questions  that  they  would 
like  addressed  at  least  three  days  before 
the  technical  conference,  and  preferably 
sooner. 

Please  contact  Alfred  Corbett  or 
Rakesh  Batra  to  receive  the  phone 
number  and  verification  code  to  join  the 
technical  conference  or  to  request 
further  information.  Requests  for  the 
call-in  information  should  be  submitted 
to  alfred.corbett@ferc.gov  and 
rakesh. batra@ferc.gov  by  Friday,  April 
9,  2010  and  include  “ADlO-9-000 
Request  for  call-in  information”  in  the 
subject  line. 

FERC  conferences  are  accessible 
under  section  508  of  the  Rehabilitation 
Act  of  1973.  For  accessibility 
accommodations  please  send  an  e-mail 
to  accessibility@ferc.gov  or  call  toll  free 
(866)  208-3372  (voice)  or  (202)  502- 
8659  (TTY),  or  send  a  fax  to  (202)  208- 
2106  with  the  required 
accommodations. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2010-8216  Filed  4-9-10;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-RQ-OECA-2009-0424;  FRL-9136-2; 
EPA  ICR  Number  1797.05;  0MB  Control 
Number  2060-0442] 

Agency  Information  Collection 
Activities;  Submission  to  0MB  for 
Review  and  Approval;  Comment 
Request;  NSPS  for  Storage  Vessels  for 
Petroleum  Liquids  for  Which 
Construction,  Reconstruction  or 
Modification  Commenced  After  June 
11, 1973,  and  Prior  to  May  19, 1978 
(Renewal) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  document  announces 
that  an  Information  Collection  Request 
(ICR)  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  approval.  This  is  a  request 
to  renew  an  existing  approved 
collection.  The  ICR  which  is  abstracted 
below  describes  the  nature  of  the 
collection  and  the  estimated  burden  and' 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  May  12,  2010. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  EPA-HQ- 
OECA-2009-0424,  to  (l).EPA  online 
using  http://www.reguIations.gov  (our 
preferred  method),  or  by  e-mail  to 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center  (EPA/DC),  Environmental 
Protection  Agency,  Enforcement  and 
Compliance  Docket  and  Information 
Center,  mail  code  28221T,  1200 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20460,  and  (2)  OMB  at: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Schaefer,  Office  of  Air  Quality  Planning 
and  Standards,  Sector  Policies  and 
Programs  Division  (D243-05), 
Measurement  Policy  Group, 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711;  telephone  number:  (919)  541- 
0296;  fax  number:  (919)  541-3207;  e- 
mail  address:  schaeferqohn@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  July  8,  2009  (74  FR  32581),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 


comments.  Any  additional  comments  on 
this  ICR  should  be  submitted  to  EPA 
and  OMB  within  30  days  of  this  notice. 

EPA  has  established  a  public  docket 
for  this  ICR  under  docket  ID  number 
EPA-HQ-OECA-2 009-04 24,  which  is 
available  for  public  viewing  online  at 
http://www.reguIations.gov,  in  person 
viewing  at  the  Enforcement  and 
Compliance  Docket  in  the  EPA  Docket 
Center  (EPA/DC),  EPA  West,  Room 
3334, 1301  Constitution  Avenue,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the 
Enforcement  and  Compliance  Docket  is 
(202)  566-1752. 

Use  EPA’s  electronic  docket  and 
comment  system  at  http:// 
www.reguIations.gov,  to  submit  or  view 
public  comments,  access  the  index 
listing  of  the  contents  of  the  docket,  and 
to  access  those  documents  in  the  docket 
that  are  available  electronically.  Once  in 
the  system,  select  “docket  secirch,”  then 
key  in  the  docket  ID  number  identified 
above.  Please  note  that  EPA’s  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  http://www.reguIations.gov, 
as  EPA  receives  them  and  without 
change,  unless  the  comment  contains 
copyrighted  material.  Confidential 
Business  Information  (CBI),  or  other 
information  whose  public  disclosure  is 
restricted  by  statute.  For  further 
information  about  the  electronic  docket, 
go  to  http://www.reguIations.gov. 

Title:  NSPS  for  Storage  Vessels  for 
Petroleum  Liquids  for  which 
Construction,  Reconstruction  or 
Modification  Commenced  after  June  11, 
1973,  and  prior  to  May  19,  1978 
(Renewal) 

ICR  Numbers:  EPA  ICR  Number 
1797.05,  OMB  Control  Number  2t)60- 
0442. 

ICR  Status:  This  ICR  is  scheduled  to 
expire  on  May  31,  2010.  Under  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA’s 
regulations  in  title  40  of  the  CFR,  after 
appearing  in  the  Federal  Register  when 
approved,  are  listed  in  40  CFR  part  9, 
and  displayed  either  by  publication  in 
the  Federal  Register  or  by  other 
appropriate  means,  such  as  on  the 


related  collection  instrument  or  form,  if 
applicable.  The  display  of  OMB  control 
numbers  in  certain  EPA  regulations  is 
consolidated  in  40  CFR  part  9. 

Abstract:  The  New  Source 
Performance  Standards  (NSPS)  for 
Storage  Vessels  for  Petroleum  Liquids 
for  which  Construction,  Reconstruction 
or  Modification  Commenced  after  June 
ll,  1973,  and  prior  to  May  19, 1978, 
were  proposed  on  June  11, 1973,  and 
promulgated  on  March  8, 1974. 

Owners  or  operators  of  the  affected 
facilities  must  make  an  initial 
notification,  performance  tests,  periodic 
reports,  and  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  the  monitoring 
system  is  inoperative.  Reports,  at  a 
minimum,  are  required  semiannually. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3.5  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements  which  have  subsequently 
changed;  train  personnel  to  be  able  to 
respond  to  a  collection  of  information; 
search  data  sources;  complete  and 
review  the  collection  of  information; 
and  transmit  or  otherwise  disclose  the 
information. 

Respondents/ Affected  Entities: 
Petroleum  liquid  storage  vessels. 

Estimated  Number  of  Respondents: 

220. 

Frequency  of  Response:  Initially, 
occasionally,  and  semiannually. 

Estimated  Total  Annual  Hour  Burden: 
769. 

Estimated  Total  Annual  Cost:  $72,750 
in  labor  costs  exclusively.  There  are 
neither  capital/startup  costs  nor 
operation  and  maintenance  (O&M) 
costs. 

Changes  in  the  Estimates:  There  is  no 
change  in  hours  in  the  total  estimated 
burden  currently  identified  in  the  OMB 
Inventory  of  Approved  ICR  Burdens. 
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Dated:  April  6,  2010. 

John  Moses, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  2010-8290  Filed  4-9-10;  8:45  am) 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9136-3;  Docket  ID  No.  EPA-HQ-ORD- 
2009-0934] 

The  Effects  of  Mountaintop  Mines  and 
Valley  Fills  on  Aquatic  Ecosystems  of 
the  Central  Appalachian  Coalfields  and 
a  Field-Based  Aquatic  Life  Benchmark 
for  Conductivity  in  Central 
Appalachian  Streams 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  comment 
period. 

SUMMARY:  EPA  is  announcing  a  60-day 
public  comment  period  for  two  related 
draft  documents:  (1)  “The  Effects  of 
Mountaintop  Mines  and  Valley  Fills  on 
Aquatic  Ecosystems  of  the  Central 
Appalachian  Coalfields”  (EPA/600/R- 
09/1 38A)  and  (2)  “A  Field-based 
Aquatic  Life  Benchmark  for 
Conductivity  in  Central  Appalachian 
Streams”  (EPA/600/R-10/023A).  These 
reports  were  developed  by  the  National 
Center  for  Environmental  Assessment 
(NCEA)  within  EPA’s  Office  of  Research 
and  Development  as  part  of  a  set  of 
actions  taken  by  EPA  to  further  clarify 
and  strengthen  environmental 
permitting  requirements  for 
Appalachian  mountaintop  removal  and 
other  surface  coal  mining  projects,  in 
coordination  with  Federal  and  State 
regulatory  agencies  [http:// 
www.epa.gov/owow/wetIands/guidance/ 
mining.htmI)T 

Both  documents  will  be  reviewed  by 
an  independent  review  panel  convened 
by  EPA’s  Science  Advisory  Board 
(SAB).  The  SAB’s  peer  review  meeting, 
which  the  public  will  be  able  to  attend 
as  observers,  will  be  scheduled  at  a  later 
date,  and  announced  in  the  Federal 
Register.  The  public  comment  period 
and  the  SAB  meeting  are  separate 
processes  that  provide  opportunities  for 
all  interested  parties  to  comment  on  the 
document.  EPA  intends  to  forward  the 
public  comments  that  are  submitted,  in 
accordance  with  this  notice,  to  the  SAB 
review  panel  prior  to  the  meeting  for 
their  consideration.  When  finalizing  the 
draft  documents,  EPA  intends  to 
consider  any  significant  public 
comments  that  it  receives  in  accordance 
with  this  notice. 

EPA  is  releasing  these  draft 
documents  for  the  purpose  of  pre¬ 


dissemination  peer  review  under 
applicable  information  quality 
guidelines.  The  documents  have  not 
been  formally  disseminated  by  EPA. 

They  do  not  represent  and  should  not  be 
construed  to  represent  a  final  Agency 
policy  or  determination;  however,  the 
documents  reflect  EPA’s  best 
interpretation  of  the  available  science. 
The  draft  documents  are  available  via 
the  Internet  on  NCEA’s  home,page 
under  the  Recent  Additions  and 
Publications  menus  at  http:// 
www.epa.gov/ncea. 

DATES:  The  60-day  public  comment 
period  begins  April  12,  2010,  and  ends 
June  11,  2010.  Technical  comments  • 
should  be  in  writing  and  must  be 
received  by  EPA  by  June  11,  2010. 
ADDRESSES:  The  draft  reports,  “The 
Effects  of  Mountaintop  Mines  and 
Valley  Fills  on  Aquatic  Ecosystems  of 
the  Central  Appalachian  Coalftfelds”  and 
“A  Field-based  Aquatic  Life  Benchmark 
for  Conductivity  in  Central  Appalachian 
Streams”  are  available  primarily  via  the 
Internet  on  the  National  Center  for 
Environmental  Assessment’s  home  page 
under  the  Recent  Additions  and 
Publications  menus  at  http:// 
www.epa.gov/ncea.  A  limited  number  of 
paper  copies  are  available,  contact  the 
EPA;  telephone:  703-347-8629; 
facsimile:  703-347-8691.  If  you  are 
requesting  a  paper  copy,  please  provide 
your  name,  your  mailing  address,  and 
the  document  titles  (1)  “The  Effects  of 
Mountaintop  Mines  and  Valley  Fills  on 
Aquatic  Ecosystems  of  the  Central 
Appalachian  Coalfields”  and  (2)  “A 
Field-based  Aquatic  Life  Benchmark  for 
Conductivity  in  Central  Appalachian 
Streams.” 

Comments  may  be  submitted 
electronically  via  http:// 
www.reguIations.gov,  by  mail,  by 
facsimile,  or  by  hand  delivery/courier. 
Please  follow  the  detailed  instructions 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  submitting  comments  to 
the  docket,  please  contact  the  Office  of 
Environmental  Information  Docket; 
telephone;  202-566-1752;  facsimile; 
202-566-1753;  or  e-mail: 
ORD.Docket@epa.gov.  For  technical 
information,  please  leave  a  message  at 
703-347—8629  or  send  e-mail  to  MTM- 
Cond@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  purpose  of  the  first  draft  report 
entitled  “The  Effects  of  Mountaintop 
Mines  and  Valley  Fills  on  Aquatic 
Ecosystems  of  the  Central  Appalachian 
Coalfields,”  is  to  assess  the  state  of  the 


science  on  the  ecological  impacts  of 
Mountaintop  Mining  and  Valley  Fill 
(MTM-VF)  operations  on  streams  in  the 
Central  Appalachian  Coal  Basin.  This 
basin  covers  about  12  million  acres  in 
West  Virginia,  Kentucky,  Virginia,  and 
Tennessee.  The  draft  report  reviews 
literature  relevant  to  evaluating  five 
potential  consequences  of  MTM-VF 
operations:  (1)  Impacts  on  headwater 
streams;  (2)  impacts  on  downstream 
water  quality;  (3)  impacts  on  stream 
ecosystems;  (4)  the  cumulative  impacts 
of  multiple  mining  operations;  and  (5) 
effectiveness  of  mining  reclamation  and 
mitigation.  The  impacts  of  MTM-VF 
operations  on  cultural  and  aesthetic 
resources  are  not  included  in  the 
review.  EPA  used  two  primary  sources 
of  information  for  the  evaluation:  (1) 

The  peer  reviewed,  published  literature 
and  (2)  the  Programmatic 
Environmental  Impact  Statement  (PEIS) 
on  Mountaintop  Mining/Valley  Fills  in 
Appalachia  and  its  associated 
appendices  prepared  in  draft  in  2003 
and  finalized  in  2005. 

The  second  draft  report  entitled,  “A 
Field-based  Aquatic  Life  Benchmark  for 
Conductivity  in  Central  Appalachian 
Streams,”  uses  field  data  to  derive  an 
aquatic  life  benchmark  for  conductivity. 
Conductivity  is  a  measurement  of  the 
salt  content  of  water.  The  saltier  the 
water,  the  more  it  will  conduct 
electricity.  This  benchmark  value  may 
be  applied  to  waters  in  the  Appalachian 
Region  that  are  near  neutral  or  mildly 
alkaline  in  their  pH  and  are  influenced 
by  salts  of  sulfate  and  bicarbonate.  This 
benchmark  is  intended  to  protect  the 
biological  integrity  of  waters  in  the 
region.  It  is  derived  by  a  method 
modeled  on  the  U.S.  EPA’s  standard 
methodology  for  deriving  water  quality 
criteria..  In  particular,  the  methodology 
was  adapted  for  use  of  field  data.  Field 
data  were  used  because  sufficient  and 
appropriate  laboratory  data  were  not 
available  and  because  high  quality  field 
data  were  available  to  relate 
conductivity  to  effects  on  biotic 
communities.  This  draft  report  provides 
scientific  evidence  for  a  conductivity 
benchmark  in  a  specific  region  rather 
than  for  the  entire  United  States. 

II.  How  To  Submit  Technical  Comments 
to  the  Docket  at  http:/! 
www.regulations.gov 

Submit  your  comments,  identified  by 
Docket  ID  No.  EPA-HQ-ORD  2009- 
0934,  by  one  of  the  following  methods: 

•  http://www.regulations.gov:  Follow 

the  on-line  instructions  for  submitting 
comments.  * 

•  E-mail:  ORD.Docket@epa.gov. 

•  Fax:202-566-1753 
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•  Mail:  Office  of  Environmental 
Information  (OEI)  Docket  (Mail  Code; 
2822T),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  The  phone 
number  is  202-566-1752. 

•  Hand  Delivery:  The  OEI  Docket  is 
located  in  the  EPA  Headquarters  Docket 
Center,  Room  3334  EPA  West  Building, 
1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center’s  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  202-566-1744. 
Such  deliveries  are  only  accepted 
during  the  docket’s  normal  hours  of 
operation,  and  special  arrangements 
should  be  made  for  deliveries  of  boxed 
information. 

If  you  provide  comments  by  mail  or 
hand  delivery,  please  submit  three 
copies  of  the  comments.  For 
attachments,  provide  an  index,  number 
pages  consecutively  with  the  comments, 
and  submit  an  unbound  original  and 
three  copies. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-ORD-2009- 
0934.  Please  ensure  that  your  comments 
are  submitted  within  the  specified 
comment  period.  Comments  received 
after  the  closing  date  will  be  marked 
“late,”  and  may  only  be  considered  if 
time  permits.  It  is  EPA’s  policy  to 
include  all  comments  it  receives  in  the 
■public  docket  without  change  and  to 
make  the  comments  available  online  at 
http://www.regulations.gov,  including 
any  personal  information  provided, 
unless  a  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise  • 
protected  through  http:// 
www.regulations.gov  or  e-mail.  The 
http://www.reguIations.gov  Web  site  is 
an  “emonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
www.regulations.gov,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 


able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  EPA’s  public  docket,  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa  .gov/epah  ome/ dockets.htm . 

Docket:  Documents  in  the  docket  cire 
listed  in  the  http://www.reguIations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  materials,  such  as  • 
cop)T:ighted  material,  are  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  OEI  Docket  in  the  EPA  Headquarters 
Docket  Center. 

Dated;  April  2,  2010. 

Peter  W.  Preuss, 

Director,  National  Center  for  Environmental 
Assessment. 

[FR  Doc.  2010-8302  Filed  4-9-10;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OW-2010-0315;  FRL-9136-4] 

Guidance  on  Improving  EPA  Review  of 
Appalachian  Surface  Coal  Mining 
Operations  under  the  Ciean  Water  Act, 
National  Environmental  Policy  Act,  and 
the  Environmentai  Justice  Executive 
Order 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  soliciting  public 
comment  on  the  issues  addressed  in  two 
EPA  guidance  memoranda  released  on 
April  1,  2010,  titled  Improving  EPA 
Review  of  Appalachian  Surface  Coal 
Mining  Operations  under  the  Clean 
Water  Act,  National  Environmental 
Policy  Act,  and  the  Environmental  t 
fustice  Executive  Order.  Effective 
immediately,  these  memoranda — one 
labeled  “Summary  Guidance”  and  one 
labeled  “Detailed  Guidance” — seek  to 
clarify  EPA’s  roles  and  expectations,  in 
coordinating  with  its  Federal  and  state 
partners,  with  regard  to  environmental 
review  of  Appalachian  surface  coal  ’ 
mining  operations  under  the  Clean 
Water  Act,  National  Environmental' ' 
Policy  Act,  and  the  Environmental 
Justice  Executive  Order  (E.0. 12898). 
DATES:  Comments  must  be  received  pn 
or  before  December  1,  2010.  . 


ADDRESSES:  Submit  yovu  comments, 
identified  by  Docket  ip  No.  EPA-HQ- 
OW-201C-031 5,  by  one  of  the  following 
methods; 

•  http://www.regulations.gov:  Follow 
the  on-line  instructions  for  reviewing 
comments. 

•  E-mail:  OW-Docket@epa.gov. 

•  Mail:  U.S.  Environmental 
Protection  Agency:  EPA  Docket  Center 
(EPA/DC)  Water  Docket,  MC  2822T; 

1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 

•  On  Site:  EPA  Docket  Center,  1301 
Constitution  Ave.,  NW.,  EPA  West, 

Room  3334,  Washington,  DC  20460. 

For  additional  information  about  EPA’s 
public  docket  visit  the  EPA  Docket 
Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.regulations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  Office  of  Water  Docket/EPA/DC, 

1301  Constitution  Ave.,  NW.,  EPA  West, 
Room  3334,  Washington,  DC  20460. 

This  Docket  Facility  is^open  from  8:30 
a.m.  until  4:30  p.m.,  EST,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  Office 
of  Water  is  (202)  566-2426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Landers,  U.S.  EPA,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  (202)  566-2231;. 
landers.timothy@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA’s 
draft  guidance  on  Improving  EPA 
Review  of  Appalachian  Surface  Coal 
Mining  Operations  under  the  Clean 
Water  Act,  National  Environmental 
Policy  Act,  and  the  Environmental 
fustice  Executive  Order  clarifies  how 
EPA  is  applying  its  existing  legal 
authorities  in  its  review  of  Appalachian 
surface  coal  mining  operations.  The 
guidance  memoranda  are  available  at 
http://www.epa.gov/owow/wettands/ 
guidance/ mining.html.  As  such,  these 
memoranda  do  not  represent  a 
regulation,  and  are  not  subject  to  the 
formal  provisions  of  the  Administrative 
Procedure  Act.  However,  EPA 
recognizes  the  importance  of  this 
guidance  to  its  Federal  and  state 
partners,  to  the  regulated  community, 
and  to  the  public,  and  therefore  seeks 
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public  comment  on  the  issues  addressed 
in  the  two  documents  and  on  the 
guidance’s  implementation  through  this 
Federal  Register  notice.  This  public 
comment  opportunity  will  be  available 
until  December  1,  2010. 

EPA  has  committed  to  determining 
whether  any  changes  are  required  to  the 
interim  guidance  by  April  1,  2011  and 
issuing  revised  final  guidance  if 
necessary.  EPA’s  evaluation  of 
comments  on  this  guidance  will  also  be 
informed  by  the  result  of  the  SAB 
reviews  of  EPA’s  draft  science  reports, 
as  discussed  further  below. 

EPA  is  committed  to  ensuring  that  its 
decisions  are  based  on  the  best  available 
science.  To  further  this  commitment, 
the  guidance  incorporates 
independently  reviewed  scientific 
information  on  the  impacts  of 
Appalachian  surface  coal  mining  on  the 
aquatic  environment.  In  addition  to  the 
existing  peer-reviewed  science  outlined 
in  the  memoranda,  EPA  also  references 
two  draft  reports  produced  by  EPA’s 
Office  of  Research  and  Development. 

The  first  draft  report,  The  Effects  of 
Mountaintop  Mines  and  Valley  Fills  on 
.  Aquatic  Ecosystems  of  the  Central 
Appalachian  Coalfields,  assesses  the 
state  of  the  science  on  the 
environmental  impacts  of  mountaintop 
mines  and  valley  fills  on  streams  in  the 
Central  Appalachian  Coalfields.  The 
second  draft  report,  A  Field-based 
Aquatic  Life  Benchmark  for 
Conductivity  in  Central  Appalachian 
Streams,  adapts  the  standard  U:S.  EPA 
methodology  for  deriving  ambient  water 
quality  criteria  to  field  data,  and  derives 
benchmarks  for  dissolved  salts  as 
measured  by  conductivity  in  Central 
Appalachian  streams  using  data  from 
West  Virginia  and  Kentucky.  These 
scientific  reports,  publicly  released  on 
April  1  and  described  in  a  separate 
Federal  Register  notice  also  published 
today,  are  available  for  public  comment 
for  60  days.  The  drafts  can  be  accessed 
at  http://www.epa.gov/ncea  and  are 
available  for  public  comment  through 
EPA  Docket  ID  No.  EPA-HQ-ORD- 
2009-0934.  As  outlined  in  that  notice, 
comments  provided  on  the  two  draft 
scientific  reports  will  be  forwarded  to 
an  expert  panel  convened  by  EPA’s 
Science  Advisory  Board  (SAB)  in 
advance  of  the  SAB’s  independent  peer 
review  of  these  reports  during  the 
summer  of  2010. 

For  purposes  of  this  Federal  Register 
notice,  EPA  in  particular  seeks  comment 
on  the  following  elements  of  its 
guidance  memoranda,  as  well  as  on  the 
implementation  of  this  guidance 
between  now  and  Decem.ber  1,  2010: 

•  Whether  the  guidance  achieves  its 
objective  of  providing  further  clarity 


and  improved  protection  for  the 
environment  and  human  health  through 
EPA’s  review  of  draft  or  proposed 
permits  under  Section  402  of  the  Clean 
Water  Act  and  permit  applications 
under  Section  404  of  the  Clean  Water 
Act  for  Appalachian  surface  coal  mining 
'operations. 

•  Whether  additional  scientific 
information  is  available  to  inform  EPA’s 
authorities  under  the  Clean  Water  Act, 
National  Environmental  Policy  Act,  and 
Environmental  Justice  Executive  Order 
(E.O.  12898). 

•  Whether  EPA’s  implementation  of 
its  guidance  in  reviewing  state  Section 
402  permits  and  permit  applications 
under  Section  404  of  the  Clean  Water 
Act  has  been  effective  in  achieving  the 
goals  of  providing  additional  clarity  and 
enhanced  environmental  and  human 
health  protection. 

•  Whether  there  are  additional 
examples  of  best  practices  in  terms  of 
mine  design,  site  and  materials’ 
management,  or  water  treatment 
systems,  consistent  with  the  objectives 
of  improved  environmental  protection, 
greater  clarity,  and  the  best-available 
science,  that  should  be  considered. 

•  Whether  additional  relevant  and 
appropriate  data,  studies,  knowledge  of 
studies,  or  informal  observations  should 
be  considered  as  part  of  EPA’s 
application  of  best-available  science  and 
its  authorities  under  the  Clean  Water 
Act,  National  Environmental  Policy  Act, 
and  the  Environmental  Justice  Executive 
Order  (E.O.  12898),  to  Appalachian 
surface  coal  mining. 

The  record  will  remain  open  for 
comment  on  the  guidance  until 
December  1,  2010.  All  public  comments 
will  be  fully  considered  along  with  the 
results  of  the  SAB  review  in  reaching  a 
decision  on  whether  changes  are 
required  to  the  current  guidance  by 
April  1,  2011. 

Dated:  April  6,  2010. 

Peter  S.  Silva, 

Assistant  Administrator  for  Water. 

Dated:  April  6,  2010. 

Cynthia  Giles, 

Assistant  Administrator  for  Enforcement  and 
Compliance  Assurance. 

[FR  Doc.  2010-8303  Filed  4-9-10;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

DATE  AND  TIME:  Tuesday,  April  13,  2010, 
at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 


STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 
matters  pursuant  to  2  U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 
or  matters  affecting  a  particular 
employee. 

■k  1r  it  it  it 

DATE  AND  TIME:  Wednesday,  April  14, 
2010,  at  11  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor) 

STATUS:  This  hearing  will  be  open  to  the 
public. 

AUDIT  HEARING:  Biden  for  President,  Inc. 

Individuals  who  plan  to  attend  and 
require  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Darlene  Harris,  Acting 
Commission  Secretary,  at  (202)  694- 
1040,  at  least  72  hours  prior  to  the 
hearing  date. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Judith  Ingram,  Press  Officer,  Telephone: 
(202)  694-1220. 

Darlene  Harris, 

Acting  Secretary  of  the  Commission. 

(FR  Doc.  2010-8185  Filed  4-9-10;  8:45  am] 

BILLING  CODE  6715-01-M  - 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  applications  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
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includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  7,  2010. 

A.  Federal  Reserve  Bank  of  New 
York  (Ivan  Hurwitz,  Bank  Applications 
Officer)  33  Liberty  Street,  New  York, 

New  York  10045-0001: 

1.  American  Community  Bancorp 
Inc.,  to  become  a  bank  holding  company 
by  acquiring  100  percent  of  the  voting 
shares  of  American  Community  Bank^ 
both  of  Glen  Cove,  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  7,  2010. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

IFR  Doc.  2010-8264  Filed  4-9-10;  8:45  ami 
BHJJNG  CODE  6210-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day  10-0696] 

Pro)K>sed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Papervyork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  404-639-5960  and 
send  comments  to  Maryam  I.  Daneshvar, 
CDC  Acting  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D74,  Atlanta, 

GA  30333  or  send  an  e-mail  to 
omb@cdc.gov. 


^Comments' are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c)  • 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Written  comments  should 
be  received  within  60  days  of  this 
notice. 

Proposed  Project 

National  HTV  Prevention  Program 
Monitoring  and  Evaluation  (NHM&E)) — 
Revision — National  Center  for  HIV/ 

AIDS,  Viral  Hepatitis,  STD,  and  TB 
Prevention  (NCHHSTP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Background  and  Brief  Description 

CDC  is  requesting  approval  for  a 
revision  of  a  previously  approved 
project  and  a  change  in  project  name. 

The  initial  PEMS  OMB  request  was. 
approved  October  6,  2005,  for  one  year 
and  reinstated  August  22,  2007,  for 
three  years. 

The  purpose  of  this  revision  is  to 
collect  standardized  HIV  prevention 
program  evaluation  data  from  health 
departments  and  community-based 
organizations  (CBOs)  who  receive 
Federal  funds  for  HIV  prevention 
activities.  Grantees  have  the  option  of 
using  CDC’s  web-based  PEMS  software 
application  or  other  approved  software 
that  the  grantee  may  elect  to  utilize. 

Since  the  data  collection  approval  in 
2007,  program  evaluation  data 
collection  has  proceeded  in  phases.  The 
last  phase,  the  collection  and  reporting 
of  Partner  Services  data,  is  scheduled  to 
begin  in  July  2010. 

The  evaluation  and  reporting  process 
is  necessary  to  ensure  that  CDC  receives 
standardized,  accurate,  thorough 
evaluation  data  from  both  health 
department  and  CBO  grantees.  For  these 
reasons,  CDC  developed  standardized 
NHM&E  variables  and  an  optional 
electronic  reporting  system  (PEMS) 
through  extensive  consultation  with 

Estimated  Annualized  Burden  Hours 


representatives  from  health 
departments,  CBOs,  and  national 
partners  (e.g..  The  National  Alliance  of 
State  and  Territorial  AipS  Directors, 
Urban  Coalition  of  HIV/AIDS 
Prevention  Services,  and  National 
Minority  AIDS  Council). 

CDC  requires  CBOs  and  health 
departments  who  receive  federal  funds 
for  HIV  prevention  to  report  non¬ 
identifying,  cli|ent-level,  standardized 
evaluation  data  to:  (1)  Accurately 
determine  the  extent  to  which  HIV 
prevention  efforts  are  carried  out,  what 
types  of  agencies  are  providing  services, 
what  resources  are  allocated  to  those 
services,  to  whom  services  are  being 
provided,  and  how  these  efforts  have 
contributed  to  a  reduction  in  HIV 
transmission;  (2)  improve  ease  of 
reporting  to  better  meet  these  data 
needs;  and  (3)  be  accountable  to 
stakeholders  by  informing  them  of  HIV 
prevention  activities  and  use  of  funds  in 
HIV  prevention  nationwide. 

CDC  HIV  prevention  program  grantees 
will  collect,  enter,  and  report  general 
agency  information,  program  model  and 
budget  data,  and  client  demographics 
and  behavioral  risk  characteristics.  If 
using  the  PEMS,  data  collection  will 
include  searching  existing  data  sources, 
gathering  and  maintaining  data, 
document  compilation,  review  of  data, 
and  data  entry  into  the  web-based 
system. 

The  following  changes  have  occurred 
since  project  0920-0696  has  been 
implemented:  (1)  The  term  “PEMS” 
currently  refers  only  to  CDC’s  web- 
based  data  collection  and  transmission 
software.  In  order  to  refer  to  data 
variables,  the  revised  project  uses  the 
term  “National  HIV  prevention  program 
monitoring  and  evaluation”  (NHM&E) 
data  rather  than  “PEMS”  data;  and,  (2) 
memy  data  variables  that  were 
previously  required  are  cmrently  made 
optional  in  order  to  reduce  data 
reporting  burden  on  grantees.  The 
revised  collection  anticipates  a 
significant  increase  in  the  number  of 
grantees  and  activities  to  be  funded  and 
provides  additional  optional  variables 
for  use  by  CBOs  in  outcome  evaluation 
and  special  evaluation  projects. 

There  are  no  additional  costs  to 
respondents  other  than  their  time. 


Form  name 

1 

i 

Type  of  respondents 

Number  of 
respondents 

Number  of 
responses 
per 

respondent 

Average 
burden 
per  response 
(in  hours) 

Total  burden 
(in  hours) 

NHM&E  Data  Variables  £atd  Values 

Health  jurisdictions  . 

65 

4 

148 

38,480 
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Estimated  Annualized  Burden  Hours— Continued 


Form  name 

Type  of  respondents. 

Number  of  • 
respondents 

Number  of 
responses 
per 

respondent 

Average 
burden 
per  response 
(in  hours) 

Total  burden 
(in  hours) 

HIV  Testing  Form . 

Health  jurisdictions  (HV  Testing- 

30 

4 

616 

73,920 

scan). 

NHM&E  Data  Variables  and  Values 

Health  jurisdictions  (HIV  Testing 

35 

4 

-439 

61,460 

non-scan). 

NHM&E  Data  Variables  and  Values 

Health  jurisdictions  (Training)  . 

65 

4 

10 

2,600 

NHM&E  Data  Variables  and  Values 

Community-Based  Organizations  .... 

300 

4 

84 

100,800 

HIV  Testing  Form . 

Community-Based  Organizations 

100 

4 

30 

12,000 

(HIV  Testing). 

NHM&E  Data  Variables  and  Values 

Community-Based  Organizations 

300 

4 

10 

12,000 

(Training). 

Total  . 

301,260 

Dated:  April  5,  2010. 

Maryam  I.  Daneshvar, 

Acting  Reports  Clearance  Officer,  Centers  for 
Disease  Control  and  Prevention. 

[FR  Doc.  2010-8261  Filed  4-9-10;  8:45  am) 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day  10-0650] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-5960  or  send  an  e- 
mail  to  omb@cdc.gov.  Send  written 
comments  to  CDC  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
DC  or  by  fax  to  (202)  395-5806.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

Prevention  Research  Centers  Program 
National  Evaluation  Reporting  System 
(OMB  No.  0920-0650  exp.  8/31/2010)-^ 
Revision — Division  of  Adult  and 


Community  Health,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Background  and  Brief  Description 

The  Prevention  Research  Centers 
(PRC)  Program  was  established  by 
Congress  through  the  Health  Promotion 
and  Disease  Prevention  Amendments  of 
1984.  PRCs  conduct  outcomes-oriented 
health  promotion  and  disease 
prevention  research  on  a  broad  range  of 
topics  using  a  multi-disciplinary  and 
community-based  approach.  CDC 
manages  the  PRC  program  and  currently 
provides  funding  to  PRC  grantees  that 
are  housed  within  schools  of  public 
health,  medicine,  or  osteopat%.  Awards 
are  made  for  five  years  and  renewed 
through  a  competitive  application 
process. 

CDC  is  currently  approved  to  collect 
progress  and  performance  information 
about  PRCs  through  the  PRC 
Information  System  (IS),  a  Web-based 
application  (OMB  no.  0920—0650,  exp. 
8/31/2010).  The  performance 
information  is  used  to  track  each  PRC’s 
progress  toward,  and  achievement  of,- 
the  objectives  established  by  the  PRC 
Program  and  the  PRC’s  individual  work 
plan,  including  indicators  related  to 
research  projects,  products  resulting 
from  those  projects,  trainings  related  to 
those  projects,  and  partnerships. 
Information  has  been  collected  through 
the  PRC  IS  twice  per  year. 

Estimated  Annualized  Burden  Hours 


In  the  next  approval  period, 
information  collection  will  be 
restructured  around  a  revised  set  of 
performance  indicators  and  revised 
information  collection  methodology. 

The  frequency  of  reporting  will  be 
reduced  to  once  per  year,  however, 
reporting  will  be  divided  into  two  parts. 
The  first  information  collection  will  be 
conducted  electronically  utilizing 
Survey  Monkey,  a  more  user-friendly 
Web-based  survey  system.  This 
information  collection  will  include  the 
following:  (1)  PRC  involvement  with 
State  and  local  health  departments  and 
other  government  agencies,  (2)  number 
and  characteristics  of  research  projects, 
(3)  number  of  training  programs 
delivered,  (4)  number  of  people  trained, 
and  (5)  number  of  students  trained.  The 
second  information  collection  will 
consist  of  a  telephone  interview  with  a 
key  contact  for  each  PRC  grantee.  The 
data  will  include  the:  (1)  Number  of 
new  people  hired,  (2)  number  of 
contracts  entered  into  and  supported  by 
PRC  core  funds,  and  (3)  number  of 
effective  interventions.  Although  the 
number  of  respondents  will  increase 
from  33  to  37  PRCs,  the  proposed 
changes  will  result  in  a  net  decrease  in 
the  total  estimated  annualized  burden  to 
respondents,  due  primarily  to  a  decrease 
in  the  burden  per  respondent. 

OMB  approval  is  being  requested  for 
a  three-year  period  with  a  start  date  of 
June  1,  2010.  There  are  no  costs  to 
respondents  other  than  their  time.  The 
total  estimated  burden  hours  are  259. 


Type  of  respondent 

Form  name 

Number  of 
respondents 

Number  of  re¬ 
sponses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

PRC  Program . 

Survey  . . . 

37 

1 

6 
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Estimated  Annualized  Burden  Hours— Continued 


Type  of  respondent 

‘  Form  name. 

Number  of 
respondents 

Number  of  re¬ 
sponses  per 
respondent 

_ i 

Average 
burden  per 
response 
(in  hours) 

Telephone  Inten/iew . 

37 

1 

1 

Dated;  April  6,  2010. 

Maryam  I.  Daneshvar, 

Acting  Reports  Clearance  Officer.  Centers  for 

Disease  Control  and  Prevention. 

fFR  Doc.  2010-8259  Filed  4-9-10;  8:45  am] 

BttXMG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the 
Advisory  Committee  on  Immunization 
Practices,  Centers  for  Disease  Control 
and  Prevention,  Department  of  Health 
and  Human  Services,  has  been  renewed 
for  a  2-year  period  through  April  1, 

2012. 

For  information,  contact  Larry 
Pickering,  M.D.,  Executive  Secretary, 
Advisory  Committee  on  Immunization 
Practices,  Centers  for  Disease  Control 
and  Prevention,  Department  of  Health 
and  Human  Services,  1600  Clifton  Road, 
NE.,  Mailstop  EOS,  Atlanta,  Georgia 
30333,  telephone  404/639-8767  or  fax 
404/639-8626. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated;  April  6,  2010. 

Elaine  L.  Baker, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FH  Doc.  2010-8254  Filed  4-9-10;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 0-0-4)166] 

International  Cooperation  on 
Harmonisation  of  Technicai 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products;  Draft 
Guidance  for  Industry  on  Studies  to 
Evaiuate  the  Metabolism  and  Residue 
Kinetics  of  Veterinary  Drugs  in  Food- 
Producing  Animais:  Marker  Residue 
Depletion  Studies  to  Establish  Product 
Withdrawal  Periods  (VICH  GL48); 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  (#207)  entitled  “Draft  Guidance 
for  Industry  on  Studies  to  Evaluate  the 
Metabolism  and  Residue  Kinetics  of 
Veterinary  Drugs  in  Food-Producing  ’ 
Animals:  Marker  Residue  Depletion 
Studies,  to  Establish  Product  Withdrawal 
Periods,”  (VICH  GL48).  This  draft  ' 
guidance  has  been  developed  for 
veterinary  use  by  the  International 
Cooperation  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Veterinary  Medicinal  Products 
(VICH).  This  draft  VICH  guidance 
document  is  intended  to  provide  study 
design  recommendations  which  will 
facilitate  the  universal  acceptance  of  the 
generated  residue  depletion  data  to 
fulfill  this  recommendation. 

DATES:  Although  you  can  comment  on 
any  guidance  at  anytime  (see  21  CFR 
10.115(g)(5)),  to  ensure  that  the  agency 
considers  your  comment  on  this  draft 
guidance  before  it  begins  work  on  the 
final  version  of  the  guidance,  submit 
written  or  electronic  comments  on  the 
draft  guidance  by  May  12,  2010.  < 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Commimications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7519  Standish  Pi., 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  yom  requests. 


Submit  written  comments  on  the  draft 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.regulations.gov.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Oriani,  Center  for  Veterinary  Medicine 
(HFV-151),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  240-276-8204,  e- 
mail:  julia.oriani@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  (#207) 
entitled  “Draft  Guidance  for  Industry  on 
Studies  to  Evaluate  the  Metabolism  and 
Residue  Kinetics  of  Veterinary  Drugs  in 
Food-Producing  Animals:  Marker 
Residue  Depletion  Studies  to  Establish 
Product  Withdrawal  Periods,”  (VICH 
GL48).  In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  requirements  for  the  approval 
of  human  pharmaceutical  and  biological 
products  among  the  European  Union 
(EU),  Japan,  and  the  United  States.  The 
VICH  is  a  parallel  initiative  for 
veterinary  medicinal  products.  The 
VICH  is  concerned  with  developing 
harmonized  technical  requirements  for 
the  approval  of  veterinary  medicinal 
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products  in  the  EU,  Japan,  and  the 
United  States,  and  includes  input  from 
both  regulatory  and  industry 
representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the  European  Commission, 

European  Medicines  Evaluation  Agency, 
European  Federation  of  Animal  Health. 
Committee  on  Veterinary  Medicinal 
Products,  the  U.S.  FDA,  the  U.S. 
Department  of  Agriculture,  the  Animal 
Health  Institute,  the  Japanese  Veterinary 
Pharmaceutical  Association,  the 
Japanese  Association  of  Veterinary 
Biologies,  and  the  Japanese  Ministry  of 
Agriculture,  Forestry,  and  Fisheries. 

Four  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
government  of  Australia/New  Zealand, 
one  representative  from  the  industry  in 
Australia/New  Zealand,  one 
representative  from  the  government  of 
Canada,  and  one  representative  from  the 
industry  of  Canada.  The  VICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  for  Animal  Health  (IF AH). 

An  IF  AH  representative  also 
participates  in  the  VICH  Steering 
Committee  meetings. 

II.  Draft  Guidance  on  Study  to  Marker 
Residue  Depletion  Studies  to  Establish 
Product  Withdrawal  Periods 

The  VICH  Steering  Committee  held  a 
meeting  on  November  5,  2009,  and 
agreed  that  the  draft  guidance  document 
entitled  “Draft  Guidance  for  Industry  on 
Studies  to  Evaluate  the  Metabolism  and 
Residue  Kinetics  of  Veterinary  Drugs  in 
Food-Producing  Animals:  Marker 
Residue  Depletion  Studies  to  Establish 
Product  Withdrawal  Periods,”  VICH 
GL48  should  be  made  available  for 
public  comment.  This  draft  VICH 
guidance  document  is  one  of  a  series 
developed  to  facilitate  the  mutual 
acceptance  of  residue  chemistry  data  for 
veterinary  drugs  used  in  food-producing 
animals.  This  guidance  was  prepared 
after  consideration  of  the  current 
requirements  for  evaluating  veterinary  . 
drug  residues  in  the  EU,  Japan,  United 
States,  Australia,  New  Zealand,  and 
Canada. 

As  part  of  the  approval  process  for 
veterinary  medicinal  products  in  food- 
producing  animals,  regulatory 
authorities  recommend  data  from 
marker  residue  depletion  studies  in 
order  to  establish  appropriate 
withdrawal  periods  in  edible  products 
including  meat,  milk,  eggs,  and  honey. 
The  objective  of  this  guidance  is  to 
provide  study  design  recommendations 
which  will  facilitate  the  universal 


acceptance  of  the  generated  residue 
depletion  data  to  fulfill  this 
recommendation. 

FDA  and  the  VICH  Expert  Working 
Group  will  consider  comments  about 
the  draft  guidance  document. 

III.  Significance  of  Guidance 

This  draft  guidance,  developed  under 
the  VICH  process,  has  been  revised  to 
conform  to  FDA’s  good  guidance 
practices  regulation  (21  CFR  10.115J. 

For  example,  the  document  has  been 
designated  “guidance”  rather  than 
“guideline.”  In  addition,  guidance 
documents  must  not  include  mandatory 
language  such  as  “shall,”  “must,” 
“require,”  or  “requirement,”  unless  FDA 
is  using  these  words  to  describe  a 
statutory  or  regulatory  requirement. 

The  draft  guidance,  when  frnalized, 
will  represent  the  agency’s  current 
thinking  on  this  topic.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  applicable  statutes  and 
regulations. 

IV.  Paperwork  Reduction  Act  of  1995 

This  draft  guidance  refers  to 
previously  approved  collections  of 
information  found  in  FDA  regulations. 
These  collections  of  information  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.G.  3501-3520).  The  collections 
of  information  in  sections  1—2  of  the 
guidance  have  been  approved  under 
OMB  control  no.  0910-0032. 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
maifed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

VI.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  at  either 
http ://  WWW. f da  .gov/ Animal  Veterinary/ 
default.htm  or  http:// 
www.reguIations.gov. 


Dated:  April  6,  2010. 

Leslie  Kux, 

Acting  Assistant  Commissioner  for  Policy. 
[FR  Doc.  2010-8231  Filed  4-9-10;  8:45  am] 
BILLINO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nc.  FDA-201 0-D-01 65] 

Im^national  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products;  Draft 
Guidance  for  Industry  on  Guidances 
for  the  Validatiorr  of  Analytical 
Methods  Used  in  Residue  Depletion 
Studies  (VICH  GL49);  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  (#208)  entitled  “Draft  Guidance 
for  Industry  on  Guidances  for  the 
Validation  of  Analytical  Methods  Used 
in  Residue  Depletion  Studies,”  (VICH 
GL49).  This  draft  guidance  has  been 
developed  for  veterinary  use  by  the 
International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH). 
This  draft  VICH  guidance  document  is 
intended  to  provide  a  general 
description  of  the  criteria  that  has  been 
found  to  be  acceptable  to  the  European 
Union  (EU),  Japan,  the  United  States, 
Australia,  New  Zealand,  and  Canada  for 
the  validation  of  analytical  methods 
used  in  veterinary  drug  residue  studies. 
DATES:  Although  you  can  comment  on 
any  guidance  at  any  time  (see  21  CFR 
10.115(g)(5)),  to  ensure  that  the  agency 
considers  yoin"  comment  on  this  .draft 
guidance  before  it  begins  work  on  the 
final  version  of  the  guidance,  submit 
written  or  electronic  comments  on  the 
draft  guidance  by  May  12,  2010. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

Submit  written  comments  on  the  draft 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
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electronic  comments  to  http:// 
www.reguIations.gov.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Oriani,  Center  for  Veterinary  Medicine, 
(HFV-151),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  240-276-8204,  e- 
mail:  julia .  oriani@fda  .hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  (#208) 
entitled  “Draft  Guidance  for  Industry  on 
Guidances  for  the  Validation  of 
Analytical  Methods  Used  in  Residue 
Depletion  Studies,”  VICH  GL49.  In 
recent  years,  many  important  initiatives 
have  been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  the  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
efforts  to  enhance  harmonization  and 
has  expressed  its  commitment  to  seek 
scientifically  based  harmonized 
technical  procedmes  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Pheirmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  requirements  for  the  approval 
of  human  pharmaceutical  and  biological 
products  among  the  EU,  Japan,  and  the 
United  States.  The  VICH  is  a  parallel 
initiative  for  veterinary  medicinal 
products.  The  VICH  is  concerned  with 
developing  harmonized  technical 
requirements  for  the  approval  of 
veterinary  medicinal  products  in  the 
EU,  Japan,  and  the  United  States,  and 
includes  input  from  both  regulatory  and 
industry  representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the  European  Commission, 
European  Medicines  Evaluation  Agency, 
European  Federation  of  Animal  Health, 
Committee  on  Veterinary  Medicinal 
Products,  the  U.S.  FDA,  the  U.S. 
Department  of  Agriculture,  the  Animal 
Health  Institute,  the  Japanese  Veterinary 
Pharmaceutical  Association,  the 
Japanese  Association  of  Veterinary 
Biologies,  and  the  Japanese  Ministry  of 
Agriculture,  Forestry,  and  Fisheries. 


Foxir  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
government  of  Australia/New  Zealand, 
one  representative  from  the  industry  in 
Australia/New  Zealand,  one 
representative  from  the  government  of 
Canada,  and  one  representative  from  the 
industry  of  Canada.  The  VICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  for  Animal  Health  (IF AH). 

An  IF  AH  representative  also 
participates  in  the  VICH  Steering 
Committee  meetings. 

n.  Draft  Guidance  on  the  Validation  of 
Analjrtical  Methods  Used  in  Residue 
Depletion  Studies 

The  VICH  Steering  Committee  held  a 
meeting  on  November  5,  2009,  and 
agreed  that  the  draft  guidance  document 
entitled  “Draft  Guidances  for  the 
Validation  of  Analytical  Methods  Used 
in  Residue  Depletion  Studies,”  (VICH 
GL49)  should  be  made  available  for 
public  comment.  This  draft  VICH 
guidance  document  is  one  of  a  series 
developed  to  facilitate  the  mutual 
acceptance  of  residue  chemistry  data  for 
veterinary  drugs  used  in  food-producing 
animals.  This  guidance  was  prepared 
after  consideration  of  the  current 
requirements  for  evaluating  veterinary 
drug  residues  in  the  EU,  Japan,  the 
United  States,  Australia,  New  Zealand, 
and  Canada. 

During  the  veterinary  drug 
development  process,  residue  depletion 
studies  are  conducted  to  determine  the 
concentration  of  the  residue  or  residues 
present  in  the  edible  products  (tissues, 
milk,  eggs,  or  honey)  of  animals  treated 
with  veterinary  drugs.  This  information 
is  used  in  regulatory  submissions 
around  the  world.  Submission  of 
regulatory  methods  (postapproval 
control  methods)  and  the  validation 
requirements  of  the  regulatory  methods 
are  usually  well  defined  by  various 
regulatory  agencies  worldwide  and  may 
even  be  defined  by  law.  Consequently, 
it  has  been  difficult  to  harmonize  the 
procedures  used  for  validation  of  these 
methods.  However,  the  residue  studies 
are  generally  conducted  before  the 
regulatory  methods  have  been 
completed.  Often  the  in-house  validated 
residue  methods  provide  the  framework 
for  the  methods  submitted  for  regulatory 
monitoring.  Harmonization  of  the 
validation  re'quirements  for 
methodology  used  during  residue 
studies  and  submitted  to  the  regulatory 
agencies  in  support  of  the  maximum 
residue  limits  and  withdrawal  periods 
should  be  achievable.  It  is  the  intent  of 
this  document  to  describe  a  validation 


procedure  that  is  acceptable  to  the 
regulatory  bodies  of  the  EU,  Japan,  the 
United  States,  Australia,  New  Zealand, 
and  Canada  for  use  in  the  residue 
depletion  studies.  This  validated 
method  may  continue  on  to  become  the 
“regulatory  method”  but  that  phase  of 
the  process  will  not  be  addressed  in  any 
detail  in  these  guidances. 

FDA  and  the  VICH  Expert  Working 
Group  will  consider  comments  about 
the  draft  guidance  document. 

m.  Significance  of  Guidance 

This  draft  guidance,  developed  under 
the  VICH  process,  has  been  revised  to 
conform  to  FDA’s  good  guidance 
practices  regulation  (21  CFR  10.115). 

For  example,  the  document  has  been 
designated  “guidance”  rather  than 
“guideline.”  In  addition,  guidance’ 
documents  must  not  include  mandatory 
language  such  as  “shall,”  “must,” 
“require,”  or  “requirement,”  unless  FDA 
is  using  these  words  to  describe  a 
statutory  or  regulatory  requirement. 

The  draft  guidance,  when  finalized, 
will  represent  the  agency’s  current 
thinking  on  this  topic.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  applicable  statutes  and 
regulations. 

rV.  Paperwork  Reduction  Act  of  1995 

This  draft  guidance  refers  to 
previously  approved  collections  of 
information  found  in  FDA  regulations. 
These  collections  of  information  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  The  collections 
of  information  in  sections  1-3  of  this 
guidance  have  been  approved  under 
OMB  control  no.  0910-0032. 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

VI.  Electronic  Access 

Persons  with  access  to.  the  Internet 
may  obtain  the  draft  guidance  at  either 
h  ttp :/ /www.fda  .gov/Animai  Veterinary/ 
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default.htm  or  http:// 
www.reguIations.gov. 

Dated:  April  6,  2010. 

Leslie  Kux, 

Acting  Assistant  Commissioner  for  Policy. 
[FR  Doc.  2010-8230  Filed  4-9-10;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 0-D-01 64] 

International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH); 
Draft  Guidance  for  Industry  on  Studies 
to  Evaluate  the  Metabolism  and 
Residue  Kinetics  of  Veterinary  Drugs 
in  Food-Producing  Animals: 
Comparative  Metaboiism  Studies  in 
Laboratory  Animals  (VICH  GL47); 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  (#206)  entitled  “Draft  Guidance 
for  Industry  on  Studies  to  Evaluate  the 
Metabolism  and  Residue  Kinetics  of 
Veterinary  Drugs  in  Food-Producing 
Animals;  Comparative  Metabolism 
Studies  in  Laboratory  Animals,”  VICH 
GL47.  This  draft  guidance  has  been 
developed  for  veterinary  use  by  the 
International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH). 
This  draft  VICH  guidance  document  is 
intended  to  provide  recommendations 
for  internationally  harmonized 
procedures  to  identify  the  metabolites  of 
veterinary  food  animal  drugs  in 
laboratory  animals  used  for 
toxicological  testing  for  the  purpose  of 
comparison  to  the  residues  of  the  drugs 
in  food  animals. 

DATES:  Although  you  can  comment  on 
any  guidance  at  any  time  (see  21  CFR 
10.115(g)(5)),  to  ensure  that  the  agency 
considers  your  comment  on  this  draft 
guidance  before  it  begins  work  on  the 
final  version  of  the  guidance,  submit 
written  or  electronic  comments  on  the 
draft  guidance  by  May  12,  2010. 
ADDRESSES:  Submit  wrritten  requests  for 
single  copies  of  the  draft  guidance  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7519  Standish  Pi., 


Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  request. 

Submit  written  comments  on  the  draft 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.reguIations.gov.  See  tho 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Oriani,  Center  for  Veterinary  Medicine 
(HFV-151),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  240-276-8204,  e- 
mail:  julia.oriani@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  (#206) 
entitled  “Draft  Guidance  for  Industry  on 
Studies  to  Evaluate  the  Metabolism  and 
Residue  Kinetics  of  Veterinary  Drugs  in 
Food-Producing  Animals:  Comparative 
Metabolism  Studies  in  Laboratory 
Animals,”  VICH  GL47.  In  recent  years, 
many  important  initiatives  have  been 
undertaken  by  regulatory  authorities 
and  industry  associations  to  promote 
the  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  requirements  for  the  approval 
of  human  pharmaceutical  and  biological 
products  among  the  European  Union 
(EU),  Japan,  and  the  United  States.  The 
VICH  is  a  parallel  initiative  for 
veterinary  medicinal  products.  The 
VICH  is  concerned  with  developing 
harmonized  technical  requirements  for 
the  approval  of  veterinary  medicinal 
products  in  the  EU,  Japan,  and  the 
United  States,  and  includes  input  from 
both  regulatory  and  industry 
representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
fi:om  the  European  Commission, 


European  Medicines  Evaluation  Agency, 
European  Federation  of  Animal  Health, 
Committee  on  Veterinary  Medicinal 
Products,  the  U.S.  FDA,  the  U.S. 
Department  of  Agriculture,  the  Animal 
Health  Institute,  the  Japanese  Veterinary 
Pharmaceutical  Association,  the 
Japanese  Association  of  Veterinary 
Biologies,  and  the  Japanese  Ministry  of 
Agriculture,  Forestry,  and  Fisheries. 

Four  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  fi’om  the 
government  of  Australia/New  Zealand, 
one  representative  from  the  industry  in 
Australia/New  Zealand,  one 
representative  from  the  government  of 
Canada,  and  one  representative  from  the 
industry  of  Canada.  The  VICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  for  Animal  Health  (IFAH). 

An  IFAH  representative  also 
participates  in  the  VICH  Steering 
Committee  meetings. 

II.  Draft  Guidance  on  Studies  to 
Evaluate  the  Metabolism  and  Residue 
Kinetics  of  Veterinary  Drugs  in  Food- 
Producing  Animals 

The  VICH  Steering  Committee  held  a 
meeting  on  November  5,  2009,  and 
agreed  that  the  draft  guidance  document 
entitled  “Draft  Guidance  for  Industry  on 
Studies  to  Evaluate  the  Metabolism  and 
Residue  Kinetics  of  Veterinary  Drugs  in 
Food-Producing  Animals:  Comparative 
Metabolism  Studies  in  Laboratory 
Animals,”  VICH  GL47  should  be  made 
available  for  public  comment.  This  draft 
VICH  guidance  document  is  one  of  a 
series  developed  to  facilitate  the  mutual 
acceptance  of  residue  chemistry  data  for 
veterinary  drugs  used  in  food-producing 
animals.  This  guidance  was  prepared 
after  consideration  of  the  current 
requirements  for  evaluating  veterinary 
drug  residues  in  the  EU,  Japan,  United 
States,  Australia,  New  Zealand  and 
Canada. 

The  objective  of  this  guidance  is  to 
provide  recommendations  for 
internationally  harmonized  procedures 
to  identify  the  metabolites  of  veterinary 
food  animal  drugs  in  laboratory  animals 
used  for  toxicological  testing  for  the 
purpose  of  comparison  to  the  residues 
of  tbe  drugs  in  food  animals.  The 
purpose  of  comparative  metabolism 
studies  is  to  determine  if  laboratory 
animals  used  for  toxicological  testing 
have  been  exposed  to  the  metabolites 
that  humans  will  be  exposed  to  as 
residues  in  products  of  food  animal 
origin. 

The  human  food  safety  evaluation  of 
veterinary  drug  residues  assures  that 
food  derived  from  treated  animals  is 
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safe  for  human  consumption.  As  part  of 
the  data  collection  process,  studies  are 
conducted  to  characterize  the 
metabolites  to  which  laboratory  animals 
are  auto-exposed  during  the 
toxicological  testing  of  the  veterinary 
drug.  The  purpose  of  these  studies  is  to 
determine  whether  the  metabolites  that 
people  will  consume  from  tissues  of 
target  food  animals  are  also  produced  by 
metabolism  in  the  laboratory  animals 
used  for  the  safety  testing. 

FDA  and  the  VICH  Expert  Working 
Group  will  consider  comments  about 
the  draft  guidance  document. 

in.  Significance  of  Guidance 

This  draft  guidance,  developed  under 
the  VICH  process,  has  been  revised  to 
conform  to  FDA’s  good  guidance 
practices  regulation  (21  CFR  10.115). 

For  example,  the  document  has  been 
designated  “guidance”  rather  than 
“guideline.”  In  addition,  guidance 
documents  must  not  include  mandatory 
language  such  as  “shall,”  “must,” 
“require,”  or  “requirement,”  unless  FDA 
is  using  these  words  to  describe  a 
statutory  or  regulatory  requirement. 

The  draft  guidemce,  when  finalized, 
will  represent  the  agency’s  current 
thinking  on  this  topic.  It  does  not  create 
or  confer  any  rights  for  or  oh  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies,  the 
requirements  of  applicable  statutes  and 
regulations. 

IV.  Paperwork  Reduction  Act  of  1995 

This  draft  guidance  refers  to 
previously  approved  collections  of 
information  found  in  FDA  regulations. 
These  collections  of  information  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  The  collections 
of  information  in  sections  1-3  of  this 
guidance  have  been  approved  under 
OMB  control  no.  0910-0032. 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that, 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 


VI.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  at  either 
h  ttp  ://www.fda  .gov/ Animal  Veterinary/ 
default.htm  or  http:// 
www.regulations.gov. 

Dated:  April  6,  2010. 

Leslie  Kux, 

Acting  Assistant  Commissioner  for  Policy. 
[FR  Doc.  2010-6229  Filed  4-9-10;  8:45  am]  ^ 
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DEPARTMENT  OF  HEALTH  AND  ’ 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 0-0-4)163] 

Internationai  Cooperation  on  ^ 
Harmonisation  of  Technicai 
Requirements  for  Registration  of 
Veterinary  Medicinai  Products  (VICH); 
Draft  Guidance  for  Industry  on  Studies 
to  Evaiuate  the  Metaboiism  and 
Residue  Kinetics  of  Veterinary  Drugs 
in  Food-Producing  Animais: 

Metabolism  Study  to  Determine  the 
Quantity  and  Identify  the  Nature  of 
Residues  (VICH  GL46);  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  emd  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  (#205)  entitled  “Draft  Guidance 
for  Industry  on  Studies  to  Evaluate  the 
Metabolism  and  Residue  Kinetics  of 
Veterinary  Drugs  in  Food-Producing 
Animals:  Metabolism  Study  to 
Determine  the  Quantity  and  Identify  the 
Nature  of  Residues  (MRK),”  VICH  GL46. 
This  draft  guidance  has  been  developed 
for  veterinary  use  by  the  International 
Cooperation  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Veterinary  Medicinal  Products 
(VICH).  This  draft  VICH  guidance  . 
document  is  intended  to  provide 
recommendations  for  internationally 
harmonized  test  procedures  to  study  the 
quantity  and  nature  of  residues  of 
veterinary  drugs  in  food-producing 
animals. 

DATES:  Although  you  can  comment  on 
any  guidance  at  any  time  (see  21  CFR 
10.115(g)(5)),  to  ensure  that  the  agency 
considers  your  comment  on  this  draft 
guidance  before  it  begins  work  on  the 
final  version  of  the  guidance,  submit 
written  or  electronic  comments  on  the 
draft  guidance  by  May  12,  2010. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 


Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  request. 

Submit  written  comments  on  the  draft 
guidance  to  the  Division  of  Dockets 
Management  (HFA-3p5),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.regulations.gov.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Oriani,  Center  for  Veterinary  Medicine 
(HFV-151),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  240-276-8204,  e- 
mail :  julia. oria ni@fda .hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  (#205) 
entitled  “Draft  Guidance  for  Industry  on 
Studies  to  Evaluate  the  Metabolism  and 
Residue  Kinetics  of  Veterinary  Drugs  in 
Food-Producing  Animals:  Metabolism 
Study  to  Determine  the  Quantity  and 
Identify  the  Nature  of  Residues  (MRK),” 
VICH  GL46.  In  recent  years,  many 
important  initiatives  have  been 
undertaken  by  regulatory  authorities 
and  industry  associations  to  promote 
the  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts'to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  requirements  for  the  approval 
of  human  pharmaceutical  and  biological 
products  among  the  European  Union, 
Japan,  and  the  United  States.  The  VICH 
is  a  parallel  initiative  for  veterinary 
medicinal  products.  The  VICH  is 
concerned  with  developing  harmonized 
technical  requirements  for  the  approval 
of  veterinary  medicinal  products  in  the 
European  Union,  Japan,  and  the  United 
States,  and  includes  input  firom  both 
regulatory  and  industry  representatives. 
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The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the  European  Commission, 
European  Medicines  Evaluation  Agency, 
European  Federation  of  Animal  Health, 
Committee  on  Veterinary  Medicinal 
Products,  the  U.S.  FDA,  the  U.S. 
Department  of  Agriculture,  the  Animal 
Health  Institute,  the  Jap>anese  Veterinary 
Pharmaceutical  Association,  the 
Japanese  Association  of  Veterinary 
Biologies,  and  the  Japanese  Ministry  of 
Agriculture,  Forestry,  and  Fisheries. 

Four  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
government  of  Australia/New  Zealand, 
one  representative  from  the  industry  in 
Australia/New  Zealand,  one 
representative  from  the  government  of 
Canada,  and  one  representative  from  the 
industry  of  Canada.  The  VICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  for  Animal  Health  (IFAH). 

An  IFAH  representative  also 
participates  in  the  VICH  Steering 
Committee  meetings. 

II.  Draft  Guidance  on  Study  to 
Determine  the  Quantity  and  Identify  the 
Nature  of  Residues 

The  VICH  Steering  Committee  held  a 
meeting  on  November  5,  2009,  and 
agreed  that  the  draft  guidance  document 
entitled  “Draft  Guidance  for  Industry  on 
Studies  to  Evaluate  the  Metabolism  and 
Residue  Kinetics  of  Veterinary  Drugs  in 
Food-Producing  Animals:  Metabolism 
Study  to  Determine  the  Quantity  and 
Identify  the  Nature  of  Residues  (MRK),” 
VICH  GL46  should  be  made  available 
for  public  comment.  This  draft  VICH 
guidance  document  is  one  of  a  series 
developed  to  facilitate  the  mutual 
acceptance  of  residue  chemistry  data  for 
veterinary  drugs  used  in  food-producing 
animals.  This  guidance  was  prepared 
after  consideration  of  the  current 
requirements  for  evaluating  veterinary 
drug  residues  in  the  European  Union, 
Japan,  United  States,  Australia,  New 
Zealand,  and  Canada. 

Although  this  guidance  recommends 
a  framework  for  metabolism  testing,  it  is 
important  that  the  design  of  the  studies 
remains  flexible.  It  is  recommended  that 
studies  be  tailored  to  sufficiently 
characterize  the  components  of  the 
residue  of  toxicological  concern. 

The  human  food  safety  evaluation  of 
veterinary  drugs  assures  that  food 
derived  from  treated  animals  is  safe  for 
human  consumption.  As  part  of  the  data 
collection  process,  studies  are 
conducted  to  permit  an  assessment  of 
the  quantity  and  nature  of  residues  in 
food  derived  from  animals  treated  with 


a  veterinary  drug.  These  metabolism 
studies  provide  data  on  the  following 
topics:  (Ij  The  depletion  of  residues  of 
toxicological  concern  from  edible 
tissues  of  treated  animals  at  varying 
times  after  drug  administration;  (2)  the 
individual  components,  or  residues,  that 
comprise  the  residue  of  toxicological 
concern  in  edible  tissues;  (3)  the 
residue(s)  that  may  serve  as  marker  for 
analytical  methods  intended  for 
compliance  purposes  (i.e.,  monitoring  of 
appropriate  drug  use);  and  (4)  the 
identification  of  a  target  tissue  or 
tissues,  as  applicable  to  national  or 
regional  programs. 

FDA  and  the  VICH  Expert  Working 
Group  will  consider  comments  about 
the  draft  guidance  document. 

III.  Significance  of  Guidance 

This  draft  guidance,  developed  under 
the  VICH  process,  has  been  revised  to 
conform  to  FDA’s  good  guidance 
practices  regulation  (21  CFR  10.115). 

For  example,  the  document  has  been 
designated  “guidance”  rather  than 
“guideline.”  In  addition,  guidance 
documents  must  not  include  mandatory 
language  such  as  “shall,”  “must,” 
“require,”  or  “requirement,”  unless  FDA 
is  using  these  words  to  describe  a 
statutory  or  regulatory  requirement. 

The  draft  guidance,  when  finalized, 
will  represent  the  agency’s  current 
thinking  on  this  topic.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  a;pproach  satisfies  the 
requirements  of  applicable  statutes  and 
■regulations. 

IV.  Paperwork  Reduction  Act  of  1995 

This  draft  guidance  refers  to 
previously  approved  collections  of 
information  found  in  FDA  regulations. 
These  collections  of  information  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  The  collections 
of  information  in  sections  1—4  of  this 
guidance  have  been  approved  under 
OMB  Control  No.  0910-0032. 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  qf  Dockets  Management  (see 
ADDRESSES)  written  or  electronic  - 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copues  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 


of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

VI.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  at  either 
http ;/ !  WWW. f da  .gov/Animal  Veterin  ary/ 
default.htm  or  http://www. 
regulations.gov. 

Dated:  April  6,  2010. 

Leslie  Kux, 

Acting  Assistant  Commissioner  for  Policy. 
[FR  Doc.  2010-8228  Filed  4-9-10;  8:45  am} 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2009-D-4)342] 

Internationai  Conference  on 
Harmonisation;  Guidance  on  Q4B 
Evaiuetion  and  Recommendation  of 
Pharmacopoeiai  Texts  for  Use  in  the 
Internationai  Conference  on 
Harmonisation  Regions;  Annex  10  on 
Polyacrylamide  Gel  Electrophoresis 
Generai  Chapter;  Avaiiabiiity 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  entitled  “Q4B 
Evaluation  and  Recommendation  of 
Pharmacopoeiai  Texts  for  Use  in  the 
ICH  Regions;  Annex  10:  Polyacrylamide 
Gel  Electrophoresis  General  Chapter.” 
The  guidance  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guidance  provides  the  results  of  the 
ICH  Q4B  evaluation  of  the 
Polyacrylamide  Gel  Electrophoresis 
General  Chapter  harmonized  text  from 
each  of  the  three  pharmacopoeias 
(United  States,  European,  and  Japanese) 
represented  by  the  Pharmacopoeiai 
Discussion  Group  (PDG).  The  guidance 
conveys  recognition  of  the  three 
pharmacopoeiai  methods  by  the  three 
ICH  regulatory  regions  and  provides 
specific  information  regarding  the 
recognition.  The  guidance  is  intended  to 
recognize  the  interchangeability 
between  the  localTegional 
pharmacopoeias,  thus  avoiding 
redundant  testing  in  favor  of  a  common 
testing  strategy  in  each  regulatory 
region.  In  the  Federal  Register  of 
February  21,  2008  (73  FR  9575),  FDA 
made  available  a  guidance  on  the  Q4B 
process  entitled  “Q4B  Evaluation  and 
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Recommendation  of  Pharmacopoeial 
Texts  for  Use  in  the  ICH  Regions.” 

OATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  10903  New  Hampshire 
Ave.,  Bldg.  51,  rm.  2201,  Silver  Spring, 
MD  20993-0002;  or  the  Office  of 
Communication,  Outreach  and 
Development  (HFM-40),  Center  for 
Biologies  Evaluation  and  Research 
(CBER),  Food  and  Drug  Administration, 
1401  Rockville  Pike,  suite  200N, 
Rockville,  MD  20852-1448.  The 
guidance  may  also  be  obtained  by  mail 
by  calling  CBER  at  1-800-835—4709  or 
301-827-1800.vSend  two  self-addressed 
adhesive  labels  to  assist  the  office  in 
processing  your  requests.  Submit 
written  comments  on  the  guidance  to 
the  Division  of  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.reguIations.gov.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  guidance:  Robert  H. 
King,  Sr.,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
003),  Food  and  Drug 
Administration,  10903  New 
Hampshire  Ave.,  Bldg.  51,  rm.  4150, 
Silver  Spring,  MD  20993-0002, 
301-796-1242;  or 

Christopher  Joneckis,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-25),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  suite  200N,  Rockville,  MD 
20852-1448,  301-827-0373. 

Regarding  the  ICH:  Michelle  Limoli, 
Office  of  International  Programs 
(HFG-1),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
4480. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  memy  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry  # 
associations  to  promote  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 


technical  procedures  for  pharpiacjeutical 
development.  One  of  the  goals  of  j; 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical  • 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an  ' 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission; 
the  European  Federation  of 
Pharmaceutical  Industries  Associations: 
the  Japanese  Ministry  of  Health,  Labour, 
and  Welfare;  the  Japanese 
Pharmaceutical  Manufacturers 
Association;  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FDA;  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  Health  Canada,  and  the 
European  Free  Trade  Area. 

In  the  Federal  Register  of  August  14, 
2009  (74  FR  41143),  FDA  published  a 
notice  announcing  the  availability  of  a 
draft  tripartite  guidance  entitled  “Q4B 
Evaluation  and  Recommendation  of 
Pharmacopoeial  Texts  for  Use  in  the 
ICH  Regions;  Annex  10:  Polyacrylamide 
Gel  Electrophoresis  General  Chapter.” 
The  notice  gave  interested  persons  an 
opportunity  to  submit  comments  by 
October  13,  2009. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  guidance  entitled  “Q4B 
Evaluation  and  Recommendation  of 
Pharmacopoeial  Texts  for  Use  in  the 
ICH  Regions;  Annex  10:  Pofyacrylamide 
Gel  Electrophoresis  General  Chapter” 
was  submitted  to  the  ICH  Steerjng 
Committee  and  endorsed  by  the  three 
.  participating  regulatory  agencies  in 
October  2009. 

The  guidaixce  provides  the  specific 
evaluation  outcome  from  the  ICH  Q4B 
process  for  the  Polyacrylamide  Gel 
Electrophoresis  General  Chapter 
harmonization  proposal  originating 
from  the  three-party  PDG.  This  guidance 
is. in  the  form  of  an  aimex  to  the  core 


ICH  Q4B  guidance.  When  implemented, 
the  annex  will,  provide  guidance  for 
industry  and  regulators  on  the  use  of  the 
specific  pharmacopoeial  texts  evaluated 
by  the  ICH  Q4B  process.  Following 
receipt  of  comments  on  the  draft,  no 
substantive  changes  were  made  to  the 
annex.  i 

This  guidance  is  being  issued 
consistent  with  FDA’s  good  guidance 
practices  regulation  (21  CFR  10.115). 

The  guidemce  represents  the  agency’s 
current  thinking  on  this  topic.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind  . 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

II.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.ni. 
and  4  p.m.,  Monday  through  Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.reguIations.gov,  http:// 
www.fda.gov/Drugs/Guidance 
CompIianceRegulatorylnformation/ 
Guidances/default.htm,  or  http:// 
www.fda.gov/BiologicsBloodVaccines/ 
GuidanceComplianceRegulatory 
Information/ Guidances/ default.htm. 

Dated;  April  6,  2010. 

Leslie  Kux, 

Acting  Assistant  Commissioner  for  Policy. 

[FR  Doc.  2010-8227  Filed  4-9-10;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

Nationai  Institute  of  Ailergy  and 
infectious  Diseases;  Notice  of  Ciosed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
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552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel;  “In  Vitro  Assessments  for 
Antimicrobial  Activity — Viruses”. 

Date;  May  3,  2010. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hilton  Silver  Spring,  8727  Colesville 
Road,  Silver  Spring,  MD  20910. 

Contact  Person:  Yong  Gao,  PhD,  Scientific 
Review  Officer,  Scientific  Review  Program, 
DEA/NIAID/N  IH/DHHS,  Room  3246,  6700B 
Rockledge  Drive,  Bethesda,  MD  20892^-7616, 
301—443-8115,  gaol2@niaid.nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel;  NIAID  Clinical  Trial 
Planning  (R34)  Grants  and  Implementation 
(UOl)  Cooperative  Agreements. 

Date:  May  5,  2010. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6700  B 
Rockledge  Drive,  Bethesda,  MD  20817 
(Telephone  Conference  Call). 

Contact  Person:  B.  Duane  Price,  PhD, 
Scientific  Review  Officer,  Scientific  Review 
Program,  DHHS/NIH/NIAID,  6700B 
Rockledge  Drive,  MSC  7616,  Room  3139, 
Bethesda,  MD  20892,  301-451-2592, 
pricebd@niaid.nih.gov.- 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel;  “In  vitro  Assessments  for 
Antimicrobial  Activity — Toxins”. 

Date;  May  11,  2010. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health,  6700B 
Rockledge  Drive,  Bethesda,  MD  20817. 

Contact  Person:  Yong  Gao,  PhD,  Scientific 
Review  Officer,  Scientific  Review  Program, 
DEA/NIAID/NIH/DHHS,  Room  3246,  6700B 
Rockledge  Drive,  Bethesda,  MD  20892-7616, 
301—443-811 5 ,  gaol2@niaid.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  April  2,  2010. 

Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2010-8038  Filed  4-9-10;  8:45  am] 

BILLING  CODt  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section' 10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Aging. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plai\  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Aging. 

Date:  May  25-26,  2010. 

Closed:  May  25,  2010,  3  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  C  Wing, 
Conference  Room  10,  Bethesda,  MD  20892. 
Open:  May  26,  2010,  8  a.m.  to  1  p.m. 
Agenda:  Call  to  order  and  reports  ft’om  the 
Task  Force  on  Minority  Aging  Research,  the 
Working  Group  on  Program;  Division  of 
Geriatrics  and  Clinical  Gerontology  Review; 
and  Program  Highlights. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  C  Wing, 
Conference  Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Robin  Barr,  Ph.D., 

Director,  National  Institute  On  Aging,  Office 
of  Extramural  Activities,  Gateway  Building, 
7201  Wisconsin  Avenue,  Bethesda,  MD 
20814.  (301)  496-9322.  barn@nia.nih.gov. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
onto  the  NIH  campus.  All  visitor  vehicles, 
including  taxicabs,  hotel,  and  airport  shuttles 
will  be  inspected  before  being  allowed  on 
campus.  Visitors  will  be  asked  to  show  one 
form  of  identification  (for  example,  a 
government-issued  photo  ID,  driver’s  license. 


or  passport)  and  to  state  the  purpose  of  their 
visit. 

Information  is  also  available  on  the 
Institute’s/Center’s  home  page:  http:// 
www.nih.gov/nia/naca/,  where  an  agenda 
and  any  additional  information  for  the 
meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  April  7,  2010. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2010-8245  Filed  4-9-10;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Ciosed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Loan 
Repayment. 

Date;  May  3,  2010. 

Time:  12  p.m.  to  4  p.m. 

Agenda:  To  review  and,  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging. 

Gateway  Building.  7201  Wisconsin  Avenue, 
Suite  2C212.  Bethesda,  MD  20892.  (Virtual 
Meeting). 

Contact  Person:  Bita  Nakhai,  PhD, 
Scientific  Review  Officer,  Scientific  Review 
Branch,  National  Institute  on  Aging,  Gateway 
Bldg.,  2C212,  7201  Wisconsin  Avenue, 
Bethesda,  MD  20814,  301-402-7701, 
nakhaib@nia.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 
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Dated:  April  6,  2010. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  2010-8247  Filed  4-9-JO;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  an  Interagency  Autism 
Coordinating  Committee  (lACC) 
meeting. 

The  purpose  of  the  lACC  meeting  is 
to  welcome  new  members  of  the  lACC 
cmd  to  discuss  committee  activities 
including  the  2009  Summary  of 
Advances  and  the  2009  Portfolio 
Analysis.  In  addition,  there  will  be 
several  presentations  on  a  variety  of 
topics:  the  Autism  Treatment  Network, 
changes  in  the  DSM-V  related  to 
autism,  stem  cell  research,  non-verbal 
autism  and  comparative  effectiveness  • 
research.  The  meeting  will  be  open  to 
the  public  and  will  be  accessible  by 
webcast  and  conference  call. 

Name  of  Committee:  Interagency  Autism 
Coordinating  Committee  (lACC). 

Type  of  meeting:  Open  meeting. 

Date:  April  30,  2010. 

Time:  10  a.m.  to  5  p.m.*  Eastern  Time — * 
Approximate  end  time. 

Agenda:  To  welcome  new  members  of  the 
lACC  and  to  discuss  topics  including  the 
2009  Summary  of  Advances,  the  2009 
Portfolio  Analysis,  the  Autism  Treatment 
Network,  autism  in  the  DSM-V,  stem  cell 
research,  non-verbal  autism  and  comparative 
effectiveness  research. 

Place:  Ronald  Reagan  Building  and 
International  Trade  Center,  the  Rotunda 
Room,  1300  Pennsylvania  Ave.,  NW., 
Washington,  DC  20004. 

Webcast  Live:  http://videocast.nih.gov/. 

Conference  Call  Access:  Dial;  1-888-577- 
8995;  Access  code:  1991506. 

Cost:  The  meeting  is  free  and  open  to  the 
public. 

Registration:  http:// 
www.acclaroresearch.eom/oarc/4-30- 
lOjACC.  Pre-registration  is  recommended  to 
expedite  check-in.  Seating  in  the  meeting 
room  is  limited  to  room  capacity  and  on  a 
first  come,  first  served  basis.' 

Deadlines:  Notiheatjon  of  Intent  to  present 
Oral  Comments:  April  22nd  by  5  pm.  ET. 
Submission  of  written/electronic  copy  of  oral 
presentation;  April  23rd  by  5  p.m.  ET. 
Submission  of  written  comments:  April  26th 
by  5  p.m.  ET. 

Access:  Metro  accessible — Federal  Triangle 
Metro  (Orange/Blue  Line). 


Contact  Person:  Ms.  Lina  Perez,  Office  of 
Autism  Research  Coordination,  National 
Institute  of  Mental  Health,  NIH,  6001 
Executive  Boulevard,  Room  8200,  Bethesda, 
MD  20892-9669,  Phone:  301-443-6040,  E- 
mail:  IACCPublicInquiries@mail.nih.gov. 

Please  Note-  Any  member  of  the  public 
interested  in  presenting  oral  comments  to  the 
Committee  must  notify  the  Contact  Person 
listed  on  this  notice  by  5  p.m.  ET  on 
Thursday,  April  22,  2010  with  their  request 
to  present  oral  comments  at  the  meeting. 
Interested  individuals  and  representatives  of 
organizations  must  submit  a  written/ 
electronic  copy  of  the  oral  presentation/ 
statement  including  a  brief  description  of  the 
organization  represented  (where  applicable) 
by  5  p.m.  ET  on  Frid^,  April  23,  20l0. 
Statements  submitted  will  become  a  part  of 
the  public  record.  Only  one  representative  of 
a  given  organization  will  be  allowed  to 
present  oral  comments  and  presentations  will 
be  limited  to  three  to  five  minutes  per 
speaker,  depending  on  number  of  speakers  to 
be  accommodated  within  the  allotted  time. 
Speakers  will  be  assigned  a  time  to  speak  in 
the  order  of  the  date  and  time  when  their 
request  to  speak  is  received,  along  with  the 
required  submission  of  the  written/electronic 
statement  by  the  specified  deadline. 

In  addition,  any  interested  person  may 
submit  written  comments  to  the  lACC  prior 
to  the  meeting  by  sending  the  comments  to 
the  Contact  Person  listed  on  this  notice  by  5 
p.m.  ET  Monday,  April  26,  2010.  The 
comments  should  include  the  name  and 
when  applicable,  the  business  or  professional 
affiliation  of  the  interested  person.  All 
written  statements  received  by  the  deadlines 
for  both  oral  and  written  public  comments 
will  be  provided  to  the  lACC  for  their 
consideration  and  will  become  part  of  the 
public  record. 

The  meeting  will  be  open  to  the  public 
through  a  conference  call  phone  number  and 
webcast  live  on  the  Internet.  Members  of  the 
public  who  participate  using  the  conference 
call  phone  number  will  be  able  to  listen  to 
the  meeting  but  will  not  be  heard.  If  you 
experience  any  technical  problems  with  the 
webcast  live  or  conference  call,  please  e-mail 
lACCT echSupport@acclaroresearch.com. 

Individuals  who  participate  in  person  or  by 
using  these  electronic  services  and  who  need 
special  assistance,  such  as  captioning  of  the 
conference  call  or  other  reasonable 
accommodations,  should  submit  a  request  to 
the  Contact  Person  listed  on  this  notice  at 
least  7  days  prior  to  the  meeting. 

To  access  the  webcast  live  on  the  Internet 
the  following  computer  capabilities  are 
required:  (A)  Internet  Explorer  5.0  or  later, 
Netscape  Navigator  6.0  or  later  or  Mozilla 
Firefox  1.0  or  later;  (B)  Windows*  2000,  XP 
Home,  XP  Pro,  2003  Server  or  Vista;  (C) 
Stable  56k,  cable  modem,  ISDN,  DSL  or 
better  Internet  connection;  (D)  Miniihum  of 
Pentium  400  with  256  MB  of  RAM 
(Recommended);  (E)  Java  Virtual  Machine 
enabled  (Recommended). 

As  a  part  of  security  procedures,  attendees 
should  be  prepared  to  present  a  photo  ID  at 
the  meeting  registration  desk  during  the 
check-in  process.  Online  pre-registration  is 
recommended.  Seating  will  be  limited  to  the 
room  capacity  and  seats  will  be  on  a  first 


come,  first  served  basis,  with  expedited 
check-in  for  those  who  are  pre-registered. 
please  note:  Online  pre-registration  will  close 
by  5  p.m.  the  day  before  the  meeting.  After 
that  time,  registration  will  have  to  be  done 
onsite  the  day  of  the  meeting.. 

Meeting  schedule  subject  to  change. 
Information  about  the  lACC  is  available  on 
the  Weh  site:  http://www.iacc.hhs.gov. 

Dated:  April  6,  2010. 

Jeimifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2010-8256  Filed  4-9-10;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel,  LRP’s. 

Date:  May  3,  2010. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  2085^. 
(Virtual  Meeting.) 

Contact  Person:  Sheo  Singh,  PhD, 
Scientific  Review  Officer,  Scientific  Review 
Branch,  Division  of  Extramural  Activities, 
Executive  Plaza  South,  Room  400C,  6120 
Executive  Blvd.,  Bethesda,  MD  20892, 
301-496-8683,  singhs@nidcd.nih.gov. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel,  Meniere’s 
Clinical  Trial. 

Date:  May  7,  2010. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852. 
(Telephone  Conference  Call.) 

Contact  Person;  Christine  A.  Livingston, 
PhD,  Scientific  Review  Officer,  Division  of 


Federal  Register/ Vol.  75,  No.  69 /Monday,  April  12,  2010 /Notices 


18513 


Extramural  Activities,  National  Institutes  of 
Health/NIDCD,  6120  Executive  Blvd. — MSC 
7180,  Bethesda,  MD  20892,  (301)  496-8683, 
Iivingsc@mail.nih.gov. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel,  R03 — 
Chemical  Senses. 

Date:  May  25,  2010. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852. 
(Telephone  Conference  Call.) 

Contact  Person:  Sheo  Singh,  PhD, 

Scientific  Review  Officer,  Scientific  Review 
Branch,  Division  of  Extramural  Activities, 
Executive  Plaza  South,  Room  400C,  6120 
Executive  Blvd.,  Bethesda,  MD  20892, 
301-i96-8683f.singhs@nidcd.nih.gov. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel,  R03 — 

VSL. 

Date:  May  26,  2010. 

Time:  11  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852. 
(Telephone  Conference  Call.) 

Contact  Person:  Shiguang  Yang,  DVM, 

PhD,  Scientific  Review  Officer,  Division  of 
Extramural  Activities,  NIDCD,  NIH,  6120 
Executive  Blvd.,  Bethesda,  MD  20892, 
301-496-8683. 

Name  of  Committee:  National  Institute  on 
Deafiiess  and  Other  Communication 
Disorders  Special  Emphasis  Panel,  R03 — 
Hearing  and  Balance. 

Date:  May  27,  2010. 

Time:  11  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place;  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852. 
(Telephone  Conference  Call.)  • 

Contact  Person:  Shiguang  Yang,  DVM, 

PhD,  Scientific  Review  Officer,  Division  of 
Extramural  Activities,  NIDCD,  NIH,  6120 
Executive  Blvd.,  Bethesda,  MD  20892, 
301-496-8683. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel, 
Communication  Disorders  Consortium. 

Date;  June  17,  2010. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852. 
(Telephone  Conference  Call.) 

Contact  Person:  Sheo  Singh,  PhD, 

Scientific  Review’ Officer,  Scientific  Review 
Branch,  Division  of  Extramural  Activities, 
Executive  Plaza  South,  Room  400C,  6120 
Executive  Blvd.,  Bethesda,  MD  20892, 
301-496-8683,  singhs@nidcd.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 


Dated:  April  6,  2010. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2010-8255  Filed  4-9-10;  8:45  am] 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  April 
20,  2010,  12  p.m.  to  April  21,  2010, 

5  p.m.,  National  Institutes  of  Health, 
6701  Rockledge  Drive,  Bethesda,  MD 
20892  which  was  published  in  the 
Federal  Register  on  April  6,  2010,  75  FR 
17416. 

The  meeting  will  be  one  day  only 
April  20,  2010,  from  8  a.m.  to  8  p.m. 

The  meeting  location  remains  the  same. 
The  meeting  is  closed  to  the  public. 

Dated;  April  7,  2010. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2010-8253  Filed  4-9-10;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

Nationai  Institute  on  Aging;  Notice  of 
Ciosed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel;  Aging 
Program  Project  Review. 

Date:  May  5,  2010. 

Time:  12:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institute  on  Aging, 

Gateway  Building,  7201  Wisconsin  Avenue, 
Suite  2C212,  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Alicja  L.  Markowska,  PhD, 
DSC,  Scientific  Review  Officer,  Scientific 
Review  Branch,  National  Institute  on  Aging, 
7201  Wisconsin  Avenue,  Suite  2C212, 
Bethesda,  MD  20892,  301-496-9666, 
markowsa@nia.nih  .gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel;  Aging  and 
Mobility. 

Date:  May  10,  2010. 

Time:  1  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging, 

Gateway  Building,  7201  Wisconsin  Avenue, 
Suite  2C218,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Alfonso  R.  Latoni,  PhD, 
Deputy  Chief,  Scientific  Review  Branch, 
National  Institute  on  Aging,  7201  Wisconsin 
Avenue,  Suite  2C218,  Bethesda,  MD  20892, 
301-402-7702,  AIfonso.Latoni@nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel;  Early 
Alzheimer’s  Disease. 

Date:  May  19,  2010. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging,  , 
Gateway  Building,  7201  Wisconsin  Avenue, 
Suite  2C212,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person.Alicja  L  Markowska,  PhD, 
DSC,  Scientific  Review  Officer,  Scientific 
Review  Branch,  National  Institute  on  Aging. 
7201  Wisconsin  Avenue,  Suite  2C212, 
Bethesda,  MD  20892,  301-496-9666, 
markowsa@nia.nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel;  Behavioral 
Economics,  Health,  and  Aging. 

Date:  July  16,  2010. 

Time:  12  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging, 
Gateway  Building,  7201  Wisconsin  Avenue, 
Suite  2C212,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Jeannette  L.  Johnson,  PhD, 
Scientific  Review  Officer,  National  Institute 
on  Aging,  National  Institutes  of  Health,  7201 
Wisconsin  Avenue,  Suite  2C212,  Bethesda, 
MD  20892,  301-402-7705, 
JOHNSONJ9@NIA.NIH.GOV. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  April  7,  2010. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  2010-8252  Filed  4-9-10;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict:  AARR. 

Date:  April  23-24,  2010. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Virtual  Meeting) 

Contact  Person:  Robert  Freund,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3200,  - 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
1050.  freundi^csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine: 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  April  6,  2010. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  2010-8246  Filed  4-9-10;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  FDA-201  Q-N-01 68] 

Deveioping  Guidance  on  Naming, 
Labeling,  and  Packaging  Practices  to 
Reduce  Medication  Errors;  Pubiic 
Workshop;  Request  for  Comments 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice  of  public  workshop: 
request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  workshop  entitled  “Developing 
Guidance  on  Naming,  Labeling,  and 
Packaging  Practices  to  Reduce 
Medication  Errors.”  The  purpose  of  the 
public  workshop  is  to  initiate 
constructive  dialogue  and  information 
sharing  among  regulators,  researchers, 
the  pharmaceutical  industry,  health  carfe 
organizations,  health  care  professionals, 
and  others  from  the  generaJ  public  about 
the  design  of  drug  and  therapeutic 
biologic  container  labels,  carton 
labeling,  and  product  packaging,  and 
practices  to  develop  proprietary  names 
to  reduce  medication  errors.  The  input 
from  this  workshop  will  be  used  to 
develop  draft  guidance  for  industry  on 
practices  for  naming,  labeling,  and 
packaging  of  drugs  and  biologies  to 
reduce  the  potential  for  medication 
errors.  FDA  is  also  opening  a  public 
docket  to  receive  comments  on  this 
topic  to  assist  in  the  development  of 
draft  guidance. 

DATES  AND  TIME:  The  public  workshop 
will  be  held  on  Thursday  and  Friday, 
June  24  and  25,  2010,  from  8:30  a.m.  to 
5  p.m.  each  day.  Register  to  make  a 
presentation  at  the  workshop  by  May 
25,  2010.  See  section  IV  of  this 
document  for  information  on  how  to 
attend  or  present  at  the  meeting.  Submit 
written  or  electronic  comments  to  the 
docket  by  July  23,  2010,  to  receive 
consideration. 

ADDRESSES:  The  public  workshop  will 
be  held  at  the  Marriott  Residence  Inn  at 
7335  Wisconsin  Ave.,  Bethesda,  MD 
20814.  Submit  electronic  requests  to 
register  and  make  a  presentation  to 
GNLP.ineetingSfdaJihs.gov.  Submit 
written  requests  to  register  and  make  a 
presentation  to  Colleen  O’Malley  (see 
FOR  FURTHER  INFORMATION  CONTACT). 

Submit  written  comments  to  the 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colleen  O’Malley,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  22,  rm.  4305, 
Silver  Spring,  MD  20993,  301-796- 
1786,  FAX:  301-796-9832,  email: 
colleen.omalley@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  title  I  of  the  Food  and  Drug 
Administration  Amendments  Act  of 


2007  (FDAAA)  (Public  Law  110-85), 
Congress  reauthorized  and  expanded 
the  Prescription  Drug  User  Fee  Act 
program  for  fiscal  years  (FYs)  2008 
through  2012  (PDUFA  IV).  As  part  of  the 
performance  goals  and  procedures  set 
forth  in  an  enclosure  to  the  letter  from 
the  Secretary  of  the  Health  and  Human 
Services  referred  to  in  section  101(c)  of 
FDAAA,  FDA  committed  to  certain 
performance  goals  and  procedures.  (See 
h  ttp://  WWW. f da  .gov/ForIn  d  u  stry/ 
UserFees/PrescriptionDrugUserFee/ 
ucmll9243.htm).  In  that  letter,  FDA 
stated  that  it  would  use  fees  collected 
under  PDUFA  to  implement  various 
measures  to  reduce  medication  errors 
related  to  look-alike  and  sound-alike 
proprietary  names,  unclear  label 
abbreviations,  acronyms,  dose 
designations,  and  error-prone  label  and 
packaging  designs.  Among  these 
measuriBs,  FDA  agreed  that  by  the  end 
of  FY  2010,  after  public  consultation 
with  academia,  industry,  and  others 
from  the  general  public,  the  agency 
would  publish  a  draft  guidance 
describing  practices  for  naming, 
labeling,  and  packaging  drugs  and 
biologies  to  reduce  medication  errors. 

II.  Workshop  Objectives  and  Issues  for 
Discussion 

This  workshop  represents  the  first 
step  in  meeting  the  PDUFA  goal 
described  previously  and  is  intended  to 
provide  valuable  information  to  assist 
the  agency  in  developing  draft  guidance 
for  industry  on  practices  to  reduce 
medication  errors.  The  workshop  will 
not  discuss  the  ongoing  FDA  pilot 
program  to  evaluate  proposed 
proprietary  name  submissions.  Persons 
seeking  more  information  on  the  pilot 
program  should  refer  to  the  FDA 
concept  paper  entitled  “PDUFA  Pilot 
Project  Proprietary  Name  Review”  at 
http://www.fda.gov/downloads/Drugs/ 
GuidanceComplianceRegulatory 
lnformation/Guidance/ucm072229.pdf 
and  the  Federal  Register  notice  entitled 
“Pilot  Program  to  Evaluate  Proposed  ^ 
Proprietary  Name  Submissions; 
Procedures  to  Register  for  Participation 
and  Submit  Data”  (74  FR  50806,  October 
1,  2009)  announcing  procedures  for 
participation  in  the  voluntary  pilot 
program. 

The  workshop  objectives  are  as 
follows:  (1)  Initiate  constructive 
dialogue  and  information  sharing  among 
regulators,  researchers,  the 
pharmaceutical  industry,  health  care 
organizations,  health  care  professionals, 
and  others  from  the  general  public  about 
the  design  of  drug  and  therapeutic 
biologic  container  labels,  carton 
labeling,  and  product  packaging,  and 
practices  in  developing  proprietary 
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names  to  reduce  medication  errors;  (2) 
share  current  FDA  experience  regarding 
the  evaluation  of  labels,  packaging,  and 
proprietary  namesirand  (3)  obtain  input 
on  developing  consistent  review  criteria 
for  FDA  to  use  in  evaluating  container 
labels,  carton  labeling,  and  product 
packaging  submitted  to  the  agency.  FDA 
will  use  information  from  the  workshop 
to  help  develop  a  draft  guidance  for 
manufacturers  and  distributors  for 
creating  product  names  and  designing 
product  labels  and  packaging  to  reduce 
medication  errors. 

Four  panel  discussions  will  focus  on 
areas  in  which  the  agency  requests 
input. 

Panel  1  will  focus  on  characteristics 
of  container  label  and  carton  labeling 
design  as  they  relate  to  reducing  the  dsk 
of  medication  errors.  Topics  with 
respect  to  container  label  and  carton 
labeling  design  include  content,  format, 
type  of  label,  layout,  use  of  color,  use  of 
graphics,  and  costs  associated  with 
designing  labels. 

Panel  1  will  address  the  following 
questions: 

1.  What  does  FDA  need  to  consider  to 
ensure  that  the  container  labels  and 
carton  labeling  designs  are  safe  and 
reduce  the  risk  of  medication  errors? 

2.  What  are  the  challenges  in 
designing  container  label  and  carton 
labeling  to  reduce  the  risk  of  medication 
errors? 

3.  What  are  some  strategies  for 
addressing  these  design  challenges 
without  compromising  safety? 

•Panel  2  will  focus  on  characteristics 
related  to  study  design,  conduct  and 
interpretation  of  human  factors  analysis. 
Failure  Mode  and^Effects  Analysis 
(FMEA),  usability  studies,  and  other 
studies  specifically  focused  on 
evaluating  the  safety  of  container  label 
and  carton  labeling  designs  to  reduce 
the  risk  of  medication  errors.  Topics 
include  methodology,  selection  of 
participants  and  subjects,  collection  of 
data,  analysis  of  data,  costs  and  time  to 
conduct  such  studies,  and  interpretation 
of  study  findings. 

Panel  2  will  address  the  following 
questions: 

1.  What  are  the  strengths  and 
limitations  of  performing  such  studies? 

2.  Are  there  other  types  of  studies  and 
analyses  that  provide  useful  information 
about  the  medication  error  risks 
associated  with  the  container  label  or 
carton  labeling  design? 

3.  How  can  FDA  ensure  that  the  study 
design  accurately  captures  and  assesses 
potential  medication  error  risks  that 
should  be  considered  in  our  evaluation 
of  the  container  labels  and  carton 
labeling? 


Panel  3  will  focus' on  characteristics  J/' 
of  the  manufacturers’  packaging  used  fcH* 
medications  as  they  relate  to  the  safe 
use  of  the  medicine  from  a  medication 
errors  perspective.  Topics  include 
medication  error  considerations  when 
designing  a  container-closure  system  for 
a  medication, 'drug-device  combination 
packaging,  studies  and  analyses  to 
evaluate  the  safety  of  product  packaging 
design,  and  costs  associated  with 
designing  product  packaging. 

Panel  3  will  address  the  following 
questions: 

1.  What  information  does  FDA  need 
to  consider  to  ensure  that  the 
manufacturers’  packaging  design  is  safe 
and  reduces  the  risk  for  medication 
errors? 

,  2.  What  are  the  challenges  in 
designing  manufacturers’  packaging  to 
reduce  the  risk  of  medication  errors? 

3.  What  are  some  strategies  for 
addressing  these  challenges  without 
compromising  safety? 

4.  How  can  FDA'ensure  that  the  study 
design  accurately  captures  and  assesses 
potential  medication  error  risks  that 
should  be  considered  in  our  evaluation 
of  a  proposed  manufacturers’  packaging 
design  for  a  particular  medication? 

5.  Are  there  other  types  of  studies  and 
analyses  that  provide  useful  information 
about  the  medication  error  risks 
associated  with  the  manufacturers’ 
packaging  design? 

Panel  4  will  focus  on  recommended 
practices  in  developing  proprietary 
names  as  they  relate  to  reducing 
medication  errors.  Topics  include 
choosing  a  nomenclature  strategy  for 
new  products  containing  the*same 
active  ingredient  as  marketed  products; 
selection  and  application  of  modifiers  to 
proprietary  names;  and  medication  error 
potential  from  use  of  the  same 
proprietary  name  as  a  component  of  the 
proprietary  names  for  multiple  products 
containing  different  active  ingredients; 
U.S.  Adopted  Names  (USAN)  Council 
Stems;  medical  abbreviations;  encoding 
dosage  forms  or  dosing  intervals;  and 
including  the  established  name  or 
ingredients  within  the  proprietary 
name. 

Panel  4  will  address  the  following 
questions: 

1.  What  are  the  challenges  in 
developing  a  proprietary  name  from  a 
safety  perspective  to  prevent  medication 
errors? 

2.  What  are  some  strategies  for 

,  addressing  these  challenges  without 
compromising  safety? 

3.  When  products  are  developed 
containing  the  same  ingredient  as  a 
marketed  product,  how  can  risks 
associated  with  a  given  nomenclature 
strategy  for  the  proposed  product  be 


evaluated,  minimized,  alxd  mitigated  Ji; 
(e.g.,  use  of  a  modifier  “Proprietary  XL” 
versus  the  use  of  an  alternate 
proprietary  name)? 

III.  Comments 

Regardless  of  attendance  at  the  public 
workshop,  interested  persons  may 
submit  written  or  electronic  comments 
to  the  Division  of  Dockets  Management 
(see  ADDRESSES).  Submit  a  single  copy 
of  electronic  comments  or  two  paper 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  paper 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

IV.  Attendance  and  Registration 

There  is  no  fee  to  attend  the 
workshop,  and  attendees  who  do  not 
wish  to  make  a  formal  presentation  do 
not  need  to  register.  Seating  will  be  on 
a  first-come,  first-served  basis. 

If  you  would  like  to  make  an  oral 
presentation  to  the  panelists  during  the 
meeting,  you  must  register  by  mail  or 
email  (see  ADDRESSES)  and  provide  an 
abstract  of  your  presentation  by  5  p.m. 
on  May  25,  2010.  You  must  also  provide 
your  name,  title,  business  affiliation  (if 
applicable),  address,  telephone  and  fax 
numbers,  and  e-mail  address.  Identify 
the  panel  number  and  question 
number(s)  you  will  address  in  your 
presentation. 

FDA  will  do  its  best  to  accommodate 
requests  to  speak.  Individuals  and 
organizations  with  common  interests  are 
urged  to  consolidate  or  coordinate  their 
presentations  and  request  time  for  a 
joint  presentation.  FDA  will  determine 
the  amount  of  time  allotted  to  each 
presenter  and  the  approximate  time  that 
each  oral  presentation  is  scheduled  to 
begin.  Persons  registered  to  make  a 
formal  presentation  should  check  in 
before  the  workshop.  Ample  time  will 
be  allowed  during  the  scheduled  agenda 
for  attendees  who  have  not  registered  to 
ask  questions  of  the  panelists.  In 
addition,  we  strongly  encourage  written 
comments  to  the  docket. 

If  you  need  special  accommodations 
.because  of  disability,  please  contact 
Colleen  O’Malley  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  7  days 
before  the  workshop. 

V.  Transcripts 

Please  be  advised  that  as  soon  as  a 
transcript  of  the  workshop  is  available, 
it  will  accessible  at  http:// 
www.reguIations.gov.  It  may  be  viewed 
at  the  Division  of  Dockets  Management 
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(see  ADDRESSES).  A  transcript  will  also 
be  made  available  in  either  hard  copy  or 
on  a  CD-ROM  upon  submission  of  a 
Freedom  of  Information  request.  Written 
requests  are  to  be  sent  to  Freedom  of 
Information  (HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
6-30,  Rockville,  MD  20857. 

Dated;  March  31,  2010. 

Leslie  Kux, 

Acting  Assistant  Commissioner  for  Policy. 

(FR  Doc.  2010-8233  Filed  4-9-10;  8:45  am] 

BILLING  CODE  4168-01-8 


DEPARTMENT  OF  HOMELAND 
SECURITY 

[Docket  No.  DHS-201 0-0020] 

Homeland  Security  Science  and 
Technology  Advisory  Committee 

agency:  Science  and  Technology 
Directorate,  DHS. 

ACTION:  Committee  Management;  notice 
of  closed  Federal  Advisory  Committee 
meeting 

SUMMARY:  The  Homeland  Security 
Science  and  Technology  Advisory 
Committee  will  meet  April  20-22,  2010 
at  the  National  Biodefense  Analysis  and 
Countermeasures  Center,  110  Thomas 
Johnson  Drive,  Suite  400,  Frederick, 

MD.  This  meeting  will  be  closed  to  the 
public. 

DATES:  The  Homeland  Security  Science 
and  Technology  Advisory  Committee 
will  meet  April  20,  2010  from  8:30  a.m. 
to  5  p.m.,  April  21,  2010  from  9  a.m.  to 
5  p.m.  and  on  April -22,  2010  from  9:30 
a.m.  to  1  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Biodefense  Analysis  and 
Countermeasures  Center,  110  Thomas 
Johnson  Drive,  Suite  400,  Frederick,  MD 
21702.  Requests  to  have  written  material 
distributed  to  each  member  of  the 
committee  prior  to  the  meeting  should 
reach  the  contact  person  at  the  address 
below  by  Friday,  April  16,  2010.  Send 
written  material  to  Ms.  Tiwanda  Burse, 
Science  and  Technology  Directorate, 
Department  of  Homfeland  Security,  245 
Murray  Lane,  Bldg.  410,  Washington, 

DC  20528.  Comments  must  be  identified 
by  DHS-2010-0020  and  may  be 
submitted  by  one  of  the  following 
methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail:  HSSTAC@dhs.gov.  Include 
the  docket  number  in  the  subject  line  of 
the  message. 

•  Fax;  202-254-6173. 

•  Mail:  Ms.  Tiwanda  Burse,  Science 
and  Technology  Directorate,  Depiartment 


of  Homeland  Security,  245  Murray 
Lane,‘Bldg.  410,  Washington,  DC  20528. 

Instructions:  All  submissions  received 
must  include  the  words  “Department  of 
Homeland  Security”  and  the  docket 
number  for  this  action.  Comments 
received  will  be  posted  without 
alteration  at  http://www.reguIations.gov, 
including  any  personal  information 
provided. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received  by  the  (committee 
name),  go  to  http://www.reguIations.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Tiwanda  Burse,  Science  and 
Technology  Directorate,  Department  of 
Homelcmd  Security,  245  Murray  Lane, 
Bldg.  410,  Washington,  DC  20528,  202- 
254-6877.  • 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
(Pub.  L.  92-463). 

At  this  meeting,  the-Committee  will 
receive  sensitive  and  classified  (Secret- 
level)  briefings  and  presentations 
regarding  relationships  between  Science 
&  Technology  and  selected  National 
Biodefense  Analysis  and 
Countermeasures  related  topics,  which 
are  matters  relevant  to  homeland 
security. 

Basis  for  Closure:  In  accordance  with 
Section  10(d)  of  the  Federal  Advisory 
Committee  Act,  it  has  been  determined 
that  the  Homeland  Security  Science  and 
Technology  Advisory  Committee 
meeting  concerns  sensitive  Homeland 
Security  information  and  classified 
matters  within  the  meaning  of  5  U.S.C. 
552b(c)(l)  and  (c)(9)(B)  which,  if 
prematurely  disclosed,  would 
significantly  jeopardize  national 
security  and  frustrate  implementation  of 
proposed  agency  actions  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  April  2,  2010. 

Tara  O’Toole, 

Under  Secretary  for  Science  and  Technology. 
[FR  Doc.  2010-8203  Filed  4-9-10;  8:45  am] 

BILlNg  code  9110-9F-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management  , 
Agency 

[Internal  Agency  Docket  No.  FEMA-3311- 
EM;  Docket  ID  FEMA-201 0-0002] 

Rhode  Island;  Emergency  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 


action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Rhode  Island 
(FEMA-3311-EM),  dated  March  30, 

2010,  and  related  determinations. 

DATES:  Effective  Date:  March  30,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  30,  2010,  the  President  issued  an 
emergency  declaration  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5207 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  the  State  of 
Rhode  Island  resulting  from  severe  storms 
and  flooding  beginning  on  March  12,  2010,. 
and  continuing,  are  of  sufficient  severity  and 
magnitude  to  warrant  an  emergency 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121  et  seq.  (“the  Stafford 
Act”).  Therefore,  I  declare  that  such  an 
emergency  exists  in  the  State  of  Rhode 
Island. 

You  are  authorized  to  provide  appropriate 
assistance  for  required  emergency  measures, 
authorized  under  Title  V  of  the  Stafford  Act, 
to  save  lives  and  to  protect  property  and 
public  health  and  safety,  and  to  lessen  or 
avert  the  threat  of  a  catastrophe  in  the 
designated  areas.  Specifically,  you  are 
authorized  to  provide  assistance  for 
emergency  protective  measures  (Category  B), 
limited  to  direct  Federal  assistance,  under 
the  Public  Assistance  program.  This 
assistance  excludes  regular  time  costs  for 
subgrantees’  regular  employees.  In  addition, 
you  are  authorized  to  provide  such  other 
forms  of  assistance  under  Title  V  of  the 
Stafford  Act  as  you  may  deem  appropriate. 

Consistent  with  the  requirement  that 
Federal  assistance  is  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  will  be  limited  to 
75  percent  of  the  total  eligible  costs.  In  order 
to  provide  Federal  assistance,  you  are  hereby 
authorized  to  allocate  from  funds  available 
for  these  purposes  such  amounts  as  you  find 
necessary  for  Federal  emergency  assistance 
and  administrative  expenses. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  for  the  approved 
assistance  to  the  extent  allowable  under  the" 
Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
..  pursuant  to  the  authority  vested  in  the 
Administrator,  Department  of  Homeland 
Security,  under  Executive  Order  12148, 
as  amended,  Craig  A.  Gilbert,  of  FEMA 
is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
emergency. 
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The  following  areas  of  the  State  of 
Rhode  Island  have  been  designated  as 
adversely  affected  by  this. declared 
emergency: 

Bristol,  Kent,  Newport,  Providence,  and 
Washington  Counties  for  emergency 
protective  measures  (Category  B),  limited  to 
direct  Federal  assistance,  under  the  Public 
Assistance  program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling: 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2010-8279  Filed  4-9-10;  8:45  amf 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-3311- 
EM;  Docket  ID  FEMA-201 0-0002] 

Rhode  Island;  Amendment  No.  1  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
State  of  Rhode  Island  (FEMA-3311- 
EM),  dated  March  30,  2010,  and  related 
determinations. 

DATES:  Effective  Date:  April  3,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Gracia  B.  Szczech, 
of  FEMA  is  appointed  to  act  as  the 
Federal  Coordinating  Officer  for  this 
emergency. 


This  action  terminates  the  ^ 
appointment  of  Craig  A.  Gilbert  as 
Federal  Coordinating  Officer  for  this 
emergency.  , 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97,030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households:  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

(FR  Doc.  2010-8263  Filed  4-9-10;  8:45  ami  ’ 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 893- 
DR;  Docket  ID  FEMA-201 0-0002] 

West  Virginia;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  West  Virginia 
(FEMA-1893-DR),  dated  March  29, 
2010,  and  related  determinations. 
DATES:  Effective  Date:  March  29,  2010. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  29,  2010,  the  President  issued  a 
major  disaster  declaration  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  et  seq. 
(the  “Stafford  Act”),  as  follows; 

I  haye  determined  that  the  damage  in 
certain  areas  of  the  State  of  West  Virginia 
resulting  from  severe  storms,  flooding, 
mudslides,  and  landslides  beginning  on 
March  12,  2010,  and  continuing,  is  of 


sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  et  seq.  (the 
“Stafford  Act”).  Therefore,  I  declare  that  such 
a  major  disaster  exists  in  the  State  of  West 
Virginia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas  and  Hazard  Mitigation 
throughout  the  State.  Consistent  with  the 
requirement  that  Federal  assistance  is 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  Other  Needs 
Assistance  will  be  limited  to  75  percent  of 
the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  for  the  approved 
assistance  to  the  extent  allowable  under  the 
Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Terry  L.  Quarles,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  major 
disaster. 

The  following  areas  of  the  State  of 
West  Virginia  have  been  designated  as 
adversely  affected  by  this  major  disaster: 

Fayette,  Greenbrier,  Kanawha,  Mercer,  and 
Raleigh  Counties  for  Individual  Assistance. 

Fayette,  Mercer,  Raleigh,  and  Summers 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of  West 
Virginia  are  eligible  to  apply  for  assistance 
under  the  Hazard  Mitigation  Grant  Program. 
The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households:  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
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(Presidentially  Declared  Disasters);  97..039i 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator.  Federal  Emergency 
Management  Agency. 

|FR  Doc.  2010-8270  Filed  4-9-10;  8:45  am] 
BILUNG  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 896- 
DR;  Docket  ID  FEMA-201 0-0002] 

Delaware;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Delaware 
(FEMA-1896-DR),  dated  March  31, 
2010,  and  related  determinations. 

DATES:  Effective  Date:  March  31,  2010. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  31,  2009,  the  President  issued  a 
major  disaster  decleu’ation  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  et  seq. 
(the  “Stafford  Act”),  as  follows; 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Delaware 
resulting  from  severe  winter  storms  and 
snowstorms  during  the  period  of  February  5- 
11,  2010,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121  et  seq.  (the  “Stafford 
Act”).  Therefore,  I  declare  that  such  a  major 
disaster  exists  in  the  State  of  Delaware. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the  State.  You 
are  further  authorized  to  provide  emergency 
protective  measures,  including  snow 
assistance,  under  the  Public  Assistance 
program  for  any  continuous  48-hour  period 
during  or  proximate  to  the  incident  period. 
You  may  extend  the  period  of  assistance,  as 
warranted.  This  assistance  excludes  regular 
time  costs  for  the  sub-grantees’  regular 
employees. 


Consistent  with  the  requirement  that 
Federal  assistance  is  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  and  Hazard 
Mitigation  will  be  limited  to  75  percent  of  the 
total  eligible  costs.  * 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  for  the  approved 
assistance  to  the  extent  allowable  under  the 
Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Regis  Leo  Phelan,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  major 
disaster. 

The  following  cU'eas  of  the  State  of 
Delaware  have  been  designated  as 
adversely  affected  by  this  major  disaster: 

Kent,  New  Castle,  and  Sussex  Counties  for 
Public  Assistance. 

Kent,  New  Castle,  and  Sussex  Counties  for 
emergency  protective  measmes  (Category  B), 
including  snow  assistance,  under  the  Public 
Assistance  program  for  any  continuous  48- 
hour  period  during  or  proximate  to  the 
incident  period. 

All  counties  within  the  State  of  Delaware 
are  eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator.  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2010-8275  Filed  4-9-10;  8:45  am] 

BILUNG  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 895- 
DR;  Docket  ID  FEMA-201 0-0002] 

Massachusetts;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 


ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Massachusetts  (FEMA-1 895-DR),  dated 
March  29,  2010,  and  related 
determinations. 

DATES:  Effective  Date:  March  29,  2010. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  29,  2010,  the  President  issued  a 
major  disaster  declaration  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act;  42  U.S.C.  5121  et  seq. 

(the  “Stafford  Act”),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Massachusetts  resulting  from  severe  storms 
and  flooding  beginning  on  March  12,  2010, 
and  continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121  et  seq.  (the  “Stafford 
Act”).  Therefore,  I  declare  that  such  a  major 
disaster  exists  in  the  Commonwealth  of 
Massachusetts. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to.  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the 
Commonwealth.  Consistent  with  the  . 
requirement  that  Federal  assistance  is 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
and  Other  Needs  Assistance  will  be  limited 
to  75  percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  for  the  approved 
assistance  to  the  extent  allowable  under  the 
Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  James  N.  Russo,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  major 
disaster. 

The  following  areas  of  the 
Commonwealth  of  Massachusetts  have 
been  designated  as  adversely  affected  by 
this  major  disaster: 
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Bristol,  Essex,  Middlesex,  Norfolk, 
Plymouth,  Suffolk,  and  Worcester  Counties 
for  Individual  Assistance. 

All  counties  within  the  Commonwealth  of 
Massachusetts  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation  Grant 
Program. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DU A); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

IFR  Doc.  2010-8281  Filed  4-9-10;  8:45  am] 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1891- 
DR;  Docket  ID  FEMA-201 0-0002] 

Maine;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Maine  (FEMA- 
1891-DR),  dated  March  25,  2010,  and 
related  determinations. 

DATES:  Effective  Date:  March  25,  2010. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  25,  2010,  the  President  issued  a. 
major  disaster  declaration  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  et  seq. 
(the  “Stafford  Act”),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Maine  resulting 
from  severe  winter  storms  and  flooding 


during  the  period  of  February  23  to  March  2, 
2010,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C.  5121  et 
seq.  (the  “Stafford  Act”).  Therefore,  I  declare 
that  such  a  major  disaster  exists  in  the  State 
of  Maine. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the  State. 
Consistent  with  the  requirement  that  Federal 
assistance  is  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  and  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  for  the  approved 
assistance  to  the  extent  allowable  under  the 
Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  James  N.  Russo,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  major 
disaster. 

The  following  areas  of  the  State  of 
Maine  have  been  designated  as 
adversely  affected  by  this  major  disaster: 

Cumberland,  Knox,  Lincoln,  Sagadahoc, 
and  York  Counties  for  Public  Assistance. 

All  counties  within  the  State  of  Maine  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant: 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
.Hazard  Mitigation  Grant.) 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2010-8288  Filed  4-9-10;  8:45  am] 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 890- 
DR;  Docket  ID  FEMA-201 0-0002] 

District  of  Columbia;  Major  Disaster 
and  Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  District  of  Columbia 
(FEMA-1 890— DR),  dated  March  24, 

2010,  and  related  determinations. 

DATES:  Effective  Date:  March  24,  2010. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  24,  2010,  the  President  issued  a 
major  disaster  declaration  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act^  42  U.S.C.  5121  et  seq. 
(the  “Stafford  Act”),  as  follows; 

I  have  determined  that  the  damage  in  the 
District  of  Columbia  resulting  from  severe 
winter  storms  and  snowstorms  during  the 
period  of  February  5-11,  2010,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  et  seq.  (the 
“Stafford  Act”).  Therefore,  I  declare  that  such 
a  major  disaster  exists  in  the  District  of 
Columbia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  area.  You  are  further  authorized 
to  provide  emergency  protective  measures, 
including  snow  assistance,  under  the  Public 
Assistance  program  for  any  continuous  48- 
hour  period  during  or  proximate  to  the 
incident  period.  You  may  extend  the  period 
of  assistance,  as  warranted.  This  assistance 
excludes  regular  time  costs  for  the  sub¬ 
grantees’  regular  employees. 

Consistent  with  the  requirement  that 
Federal  assistance  is  supplemental,  any 
Federal  fflnds  provided  under  the  Stafford 
Act  for  Public  Assistance  and  Hazard 
Mitigation  will  be  limited  to  75  percent  of  the 
total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  for  the  approved 
assistance  to  the  extent  allowable  under  the 
Stafford  Act. 


18520 


Federal  Register / Vol.  75,  No.  69 /Monday,  April  12,  2010 /Notices 


The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  imder  Executive  Order 
12148,  as  amended,  Regis  Leo  Phelan,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  major 
disaster. 

The  following  areas  of  the  District  of 
Columbia  have  been  designated  as 
adversely  affected  by  this  major  disaster. 

The  District  of  Columbia  for  Public 
Assistance. 

The  District  of  Columbia  for  emergency 
protective  measures  (Category  B),  including 
snow  assistance,  under  the  Public  Assistance 
program  for  any  continuous  48-hour  period 
during  or  proximate  to  the  incident  period. 

The  District  of  Columbia  is  eligible  to 
apply  for  assistance  imder  the  Hazard 
Mitigation  Grant  Program.  • 

The  following  Catalog  of  Federal  Domestic 
.  Assistance  Numbers  (CFDA)  are  to  be  used 
for  re{>ortin^  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DU A); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Indivi,duals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2010-8287  Filed  4-9-10;  8:45  am) 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 892- 
DR;  Docket  ID  FEMA-201 0-0002] 

New  Hampshire;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Hampshire 
(FEMA-1 892— DR),  dated  March  29, 
2010,  and  related  determinations. 
DATES:  Effective  Date:  March  29,  2010. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Miller,  Recovery  Directorate, 


Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  29,  2010,  the  President  issued  a 
major  disaster  declaration  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  et  seq. 

(the  “Stafford  Act”),  as  follows; 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Hampshire 
resulting  from  a  severe  winter  storm  during 
the  period  of  February  23  to  March  3,  2010, 
is  of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C.  5121  et 
seq.  (the  “Stafford  Act”).  Therefore,  I  declare 
that  such  a  major  disaster  exists  in  the  State 
of  New  Hampshire. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas  and 
Hazard  Mitigatioji  throughout  the  State. 
Consistent  with  the  requirement  that  Federal 
assistance  is  supplemental,  any  Federal 
■  funds  provided  under  the  Stafford  Act  for 
Public  Assistance  and  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  for  the  approved 
assistance  to  the  extent  allowable  under  the 
Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  James  N,  Russo,  of 
FEMA  is  ^pointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  major 
disaster. 

The  following  areas  of  the  State  of 
New  Hampshire  have  been  designated 
as  adversely  affected  by  this  major 
disaster: 

Grafton,  Hillsborough,  Merrimack, 
Rockingham,  Strafford,  and  Sullivan 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of  New 
Hampshire  are  eligible  to  apply  for  assistance 
under  the  Hazard  Mitigation  Grant  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 


Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Managemen  t  Agency. 

[FR  Doc.  2010-8285  Filed  4-9-10;  8:45  am] 
BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management ' 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 897- 
DR;  Docket  ID  FEMA-201 0-00<»] 

New  Jersey;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Jersey 
(FEMA-1897-DR),  dated  April  2,  2010, 
and  related  determinations. 

DATES:  Effective  Date:  April  2,  2010. 

FOR  FURTHER,  INFORMATION  CONTACT: 
Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION^  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
2,  2010,  the  President  issued  a  major 
disaster  declaration  under  the  authority 
of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121  et  seq.  (the  “Stafford  Act”), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Jersey 
resulting  from  severe  storms  and  flooding 
beginning  on  March  12,  2010,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121  et  seq.  (the  “Stafford 
Act”).  Therefore,  I  declare  that  such  a  major 
disaster  exists  in  the  State  of  New  Jersey. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State.  Direct  Federal 
assistance  is  authorized.  Consistent  with  the 
requirement  that  Federal  assistance  is 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
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Hazard  Mitigation,  and  Other  Needs 
Assistance  will  be  limited  to  75  percent  of 
the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  for  the  approved 
assistance  to  the  extent  allowable  under  the 
Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 

Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  William  L.  Vogel,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  major 
disaster. 

The  following  areas  of  the  State  of 
New  Jersey  have  been  designated  as 
adversely  affected  by  this  major  disaster: 

Atlantic,  Bergen,  Cape  May,  Essex, 
Gloucester,  Mercer,  Middlesex,  Momnouth, 
Morris,  Passaic,  Somerset,  and  Union 
Counties  for  Individual  Assistance.  . 

Atlantic,  Bergen,  Cape  May,  Essex,  Mercer, 
Middlesex,  Monmouth,  Morris,  Passaic,  and 
Somerset  Counties  for  Public  Assistance. 
Direct  Federal  assistance  is  authorized. 

All  counties  within  the  State  of  New  Jersey 
are  eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031^  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DU A); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2010-8284  Filed  4-9-10;  8:45  am] 

BILUNG  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 889- 
DR;  Docket  ID  FEMA-201 0-0002] 

New  Jersey;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Jersey 
(FEMA-1 889-DR),  dated  March  23, 

2010,  and  related  determinations. 

DATES:  Effective  Date:  March  23,  2010. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  23,  2010,  the  President  issued  a 
major  disaster  declaration  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  et  seq. 
(the  “Stafford  Act”),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Jersey 
resulting  from  a  severe  winter  storm  and 
snowstorm  during  the  period  of  February 
5-6,  2010,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121  et  seq.  (the  “Stafford 
Act”).  Therefore,  I  declare  that  such  a  major 
disaster  exists  in  the  State  of  New  Jersey. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  fi'om  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the  State.  You 
are  further  authorized  to  provide  emergency 
protective  measures,  including  snow 
assistance,  under  the  Public  Assistance 
program  for  any  continuous  48-hour  period 
diuring  or  proximate  to  the  incident  period. 
You  may  extend  the  period  of  assistance,  as 
warranted.  This  assistance  excludes  regular 
time  costs  for  the  sub-grantees’  regular 
employees. 

Consistent  with  the  requirement  that 
Federal  assistance  is  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  and  Hazard 
)  Mitigation  will  be  limited  to  75  percent  of  the 
total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  for  the  approved 
assistance  to  the  extent  allowable  under  the 
Stafford  Act. 


The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  William  L.  Vogel,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  major 
disaster. 

The  following  areas  of  the  State  of 
New  Jersey  have  been  designated  as 
adversely  affected  by  this  major  disaster: 

The  counties  of  Atlantic,  Burlington, 
Camden,  Cape  May,  Cumberland,  Gloucester, 
and  Salem  for  Public  Assistance. 

Atlantic,  Burlington,  Camden,  Cape  May, 
Cumberland,  Gloucester,  and  Salem  Counties 
for  emergency  protective  measures,  (Category 
B),  including  snow  assistance,  under  the 
Public  Assistance  program  for  any 
continuous  48-hour  period  during  or 
proximate  to  the  incident  period. 

All  counties  within  the  State  of  New  Jersey 
are  eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2010-8272  Filed  4-9-10;  8:45  am] 

BILLING  CODE  9111-23-l> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 894- 
DR;  Docket  ID  FEMA-201 0-0002] 

Rhode  Island;  Major  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Rhode  Islcmd 
(FEMA-1 894-DR),  dated  March  29, 
2010,  and  related  determinations. 
DATES:  Effective  Date:  March  29,  2010. 


18522 


Federal  Register / Vol.  75,  No,  69 /Monday,  April  12,  2010 /Notices 


FOR  FURTHER  INroRMATION  CONTACT: 

Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  29,  2010,  the  President  issued  a 
major  disaster  declaration  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  et  seq. 
(the  “Stafford  Act”),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Rhode  Island  . 
resulting  from  severe  storms  and  flooding 
beginning  on  March  12,  2010,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121  et  seq.  (the  “Stafford 
Act”).  Therefore,  I  declare  that  such  a  major 
disaster  exists  in  the  State  of  Rhode  Island. 

In  order  to  provide  Federal  cissistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the  State. 
Consistent  with  the  requirement  that  Federal 
assistance  is  supplemental,  any  Federal 
.  funds  provided  under  the  Stafford  Act  for 
Hazard  Mitigation  and  Other  Needs 
Assistance  will  be"  limited  to  75  percent  of 
the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  for  the  approved 
assistance  to  the  extent  allowable  under  the 
Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Craig  A.  Gilbert,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  major 
disaster. 

The  following  areas  of  the  State  of 
Rhode  Island  have  been  designated  as 
adversely  affected  by  this  major  disaster: 

Kent,  Newport,  Providence,  and 
Washington  Counties  for  Individual 
Assistance. 

All  counties  within  the  State  of  Rhode  Island 
are  eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 


97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households:  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency  • 
Management  Agency. 

[FR  Doc.  201O-8271  Filed  4-9-10;  8:45  am] 

BILUNG  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 894- 
DR;  Docket  ID  FEMA-201 0-0002] 

Rhode  Island  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Rhode  Island  (FEMA-1 894-DR), 
dated  March  29,  2010,  and  related 
determinations. 

DATES:  Effective  Date:  April  3,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Mamagement 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Gracia  B.  Szczech, 
of  FEMA  is  appointed  to  act  as  the 
Federal  Coordinating  Officer  for  this 
disaster. 

This  action  terminates  the 
appointment  of  Craig  A.  Gilbert  as  - 
Federal  Coordinating  Officer  for  this 
disaster. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 


Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households:  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — ^Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

(FR  Doc.  2010-8262  Filed  4-9-10;  8:45  am] 

BILLING  CODE  9111-23-P  * 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 894- 
DR;  Docket  ID  FEMA-201 0-0002] 

Rhode  Island;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Rhode  Island  (FEMA-1 894-DR), 
dated  March  29,  2010,  and  related 
determinations. 

DATES:  Effective  Date:  April  2,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Miller,  Recovery'Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Rhode  Island  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the  event 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  April  2, 
2010. 

Bristol  County  for  Individual  Assistance. 
The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling: 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households:  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
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(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.  '  .■,( 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

IFR  Doc.  2010-8260  Filed  4-9-10;  8:45  am] 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEM A-1 886- 
DR;  Docket  ID  FEMA^2010-0002] 

South  Dakota;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  South  Dakota  (FEMA-1 886- 
DR),  dated  March  9,  2010,  and  related 
determinations. 

DATES:  Effective  Date:  April  b,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  South  Dakota  is  hereby 
eunended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the  event 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  March  9, 
2010. 

Brule  County  for  Public  Assistance. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

IFR  Doc.  2010-8266  Filed  4-9-10;  8:45  am] 


DEPARTMENT  OF  HOMELAND  '  • 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 880- 
DR;  Docket  ID  FEMA-201 0-0002] 

lowar  Aniendment  No.  1  to  Notice  of  a 
Major  Disaster  Declaration  ^ 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Iowa  (FEMA-1 880-DR),  dated 
March  2,  2010,  and  related 
determinations. 

DATES:  Effective  Date:  March  25,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Iowa  is  hereby  amended  to 
include  the  following  areai:  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  event  declared  a  major 
disaster  by  the  Presidejnt  in  his 
declaration  of  March  2,  2010. 

Adams,  Boone,  Buena  Vista,  Cherokee, 
Clay,  Dallas,  Emmet,  Greene,  Hardin,  Ida, 
Monona,  Palo  Alto,  Pocahontas,  Story,  and 
Union  Counties  for  Public  Assistance. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2010-8293  Filed  4-9-10;  8:45  am] 

BILUNG  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND  .  j  -C 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 874- 
DR;  Docket  ID  FEMA-201 0-0002] 

Virginia;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  (FEMA- 
1874-DR),  dated  February  16,  2010,  and 
related  determinations. 

DATES:  Effective  Date:  March  22,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Regis  Leo  Phelan,  of 
FEMA  is  appointed  to  act  as  the  Federal 
Coordinating  Officer  for  this  disaster. 

This  actiori  terminates  the 
appointment  of  Donald  L.  Keldsen  as 
Federal  Coordinating  Officer  for  this 
disaster. 

The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unelnployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters):  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2010-8291  Filed  4-9-10;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-1 878- 
DR;  Docket  ID  FEMA-201 0-0002] 

Nebraska;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Nebraska  (FEMA-1 8 78-DR), 
dated  February  25,  2010,  and  related 
determinations. 

DATES:  Effective  Date:  March  26,  2010. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Recovery  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Nebraska  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  event  declared  a  major 
disaster  by  the  President  in  his 
declaration  of  February  25,  2010. 

Boone,  Boyd,  Cedar,  Colfax,  Cuming, 

Dixon,  Fillmore,  Frontier,  Furnas,  Gosper, 
Greeley,  Harlan,  Holt,  Howard,  Knox,  Loup, 
Merrick,  Nuckolls,  Pierce,  Platte,  Polk, 
Richardson,  Sarpy,  and  Wayne  Counties  for 
Public  Assistance. 

Platte  and  Sarpy  Counties  for  emergency 
protective  measures  (Category  B),  including 
snow  assistance,  under  the  Public  Assistance 
program  for  any  continuous  48-hour  period 
during  or  proximatfe  to  the  incident  period. 
The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  97.030, 
Community  Disaster  Loans;  97.0^1,  Cora 
Brown  Fund;  97.032,  Crisis  Coimseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant. 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

IFR  Doc.  2010-8289  Filed  4-9-10;  8:45  ami 

BILUNG  CODE  9111-23-4> 


DEPARTMENT  OF  HOMELAND  . 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-2008-0333] 

Delaware  River  and  Bay  Oil  Spill 
Advisory  Committee;  Meeting 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Delaware  River  and  Bay 
Oil  Spill  Advisory  Committee 
(DRBOSAC)  will  meet  in  Philadelphia, 

PA  to  discuss  and  approve  DRBOSAC’s 
report  on  oil  spill  prevention  and 
response  strategies  for  the  Delaware 
River  and  Bay.  This  meeting  will  be 
open  to  the  public. 

DATES:  The  Committee  will  meet  on 
Wednesday,  April  28,  2010,  from  10 
a.m.  to  4  p.m.  This  meeting  may  close 
early  if  all  business  is  finished.  Written 
material,  requests  to  make  oral 
presentations,  and  requests  to  have  a 
copy  of  your  material  distributed  to 
each  member  of  the  committee  should 
reach  the  Coast  Guard  on  or  before  April 
20,  2010. 

ADDRESSES:  The  Committee  will  meet  at 
John  Heinz  Wildlife  Refuge  (Multi¬ 
purpose  room),  8601  Lindbergh 
Boulevard,  Philadelphia,  PA  19153. 

Send  written  material  and  requests  to 
make  oral  presentations  to  Gerald 
Conrad,  Liaison  to, the  Designated 
Federal  Officer  (DFO)  of  the  DRBOSAC, 
at  the  address  above.  This  notice  and 
any  documents  identified  in  the 
Supplementary  Information  section  as 
being  available  in  the  docket  may  be 
viewed  online,  at  http:// 
www.regulations.gov,  using  docket 
number  USCG-2008-0333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Conrad,  Liaison  to  the  DFO  of 
the  DRBOSAC,  telephone  215-271- 
4824. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
(Pub.  L.  92^63). 

Agenda  of  the  Meeting 

The  agenda  for  the  April  28  meeting 
is  as  follows; 

(1)  Opening  comments. 

(2)  Administrative  announcements. 

(3)  Introductions. 

(4)  Pre-approved  presentations  from 
the  public. 

(5)  Debriefs  from  each  DRBOSAC  Sub¬ 
committee. 

(6)  Public  comments. 

(7)  Committee  recommendation(s) 
discussion. 

(8)  Future  Committee  business. 


(9)  Closing. 

More  information  and  detail  on  the 
meeting  will  be  available  at  the 
committee  Web  site,  located  at  https:// 
homeport.uscg.mil/drbosac.  Additional 
detail  may  be  added  to  the  agenda  up  to 
April  26,  2010. 

Procedural 

This  meeting  is  open  to  the  public. 

All  persons  entering  the  building  will 
have  to  present  identification  and  may 
be  subject  to  screening.  Please  note  that 
the  meeting  may  close  early  if  all 
business  Is  finished. 

The  public  will  be  able  to  make  oral 
presentations  during  the  meeting  when 
given  the  opportunity  to  do  so.  Members 
of  the  public  may  seek  pre-approval  for 
their  oral  presentations  by  contacting 
the  Coast  Guard  no  later  than  April  20, 
2010.  The  public  may  file  written 
statements  with  the  committee;  written 
material  should  reach  the  Coast  Guard 
no  later  than  April  20,  2010.  If  you 
would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee,  please  submit  35  copies  to 
the  Liaison  to  the  DFO  no  later  than 
April  20,  2010,  and  indicate  that  the 
material  is  to  be  distributed  to 
committee  members  at  the  April  28, 
2010  meeting. 

Please  register  your  attendance  with 
the  Liaison  to  the  DFO  no  later  than 
April  20,  2010. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Liaison  to  the  DFO 
as  soon  as  possible. 

Dated:  April  7,  2010. 

Joseph  M.  Re, 

Captain,  U.S.  Coast  Guard,  Office  of 
Performance  Management  ( CG-0954 ). 

[FR  Doc.  2010-8371  Filed  4-8-10;  11:15  am] 

BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-2008-0010] 

National  Fire  Academy  Board  of 
Visitors 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Committee  Management;  Notice 
of  Open  Federal  Advisory  Committee 
Meeting. 
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summary:  The  National  Fire  Academy 
Board  of  Visitors  will  meet  on  April  28- 
29,2010.  ■ 

DATES:  The  meeting  will  take  place 
Wednesday,  April  28,  2010,  from  8:30 
a.m.  to  5  p.m.,  e.s.t.;  and  Thursday, 

April  29,  2010,  from  8:30  a.m.  to  1  p.m., 
e.s.t.  Comments  must  he  submitted  by 
April  27,  2010. 

ADDRESSES:  Members  of  the  public  who 
wish  to  obtain  information  for  the 
public  meeting  or  who  plan  to 
participate  in  the  meeting  should 
contact  Teressa  Kaas  as  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
by  April  27,  2010.  Members  of  the 
public  may  participate  by  coming  to  the 
National  Emergency  Training  Center, 
Building  H,  Room  300,  Emmitsburg, 
Maryland.  Written  material  as  well  as 
requests  to  have  written  material 
distributed  to  each  member  of  the 
committee  prior  to  the  meeting  should 
reach  Teressa  Kaas  as  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
by  April  27,  2010.  Comments  must  be 
identified  by  docket  ID  FEMA-2008- 
OQIO  and  may  be  submitted  by  one  of 
the  following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail:  FEMA-RULES@dhs.gov. 
Include  the  docket  ID  in  the  subject  line 
of  the  message. 

•  Fax;  (866)  466-5370. 

•  Mail:  Teressa  Kaas,  16825  South 
Seton  Avenue,  Emmitsburg,  Maryland 
21727. 

Instructions:  All  submissions  received 
must  include  the  docket  ID  for  this 
action.  Comments  received  will  be 
posted  without  alteration  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received  by  the  National  Fire 
Academy  Board  of  Visitors,  go  to 
http://  www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teressa  Kaas,  16825  South  Seton 
Avenue,  Emmitsburg,  Maryland  21727, 
telephone  (301)  447-1117,  fax  (301) 

’  447-1173,  and  e-mail 
teressa.kaas@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
(Pub.  L.  92—463).  The  National  Fire 
Academy  Board  of  Visitors  will  be 
holding  a  meeting  for  purposes  of 
reviewing  National  Fire  Academy 
Program  activities,  including  the  status 
of  campus  maintenance  and  capital 
improvements,  the  budget  update,  the 
Applicant  Outreach  Committee  Report, 
the  Emergency  Medical  Services 


Committee  Report,  t)ie  Training,- 
Resources  and  Data  Exchahge'Keview  V" 
Committee  Report,  the  Fire  and  ’ 
Emergency  Services  Higher  Edi^ation  ^ 
Committee  Report,  the  Academy  update, 
and  Board  discussions  and  new  items,  i 
This  meeting  is  open  to  the  public. 

The  Chairperson  of  the  National  Fire 
Academy  Board  of  Visitors  shall  ’ 

conduct  the  meeting  in  a  way  that  will, 
in  her  judgment,  facilitate  the  orderly 
conduct  of  business.  During  its  meeting, 
the  committee  welcomes  public  - 
comment:  however,  comments  will  be 
permitted  only  during  the  public 
comment  period.  The  Chairperson  will 
make  every  effort  to  hear  the  views  of 
all  interested  parties.  Please  note  that 
the  meeting  may  end  early  if  all 
business  is  completed. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Teressa  Kaas  as  soon  as 
possible. 

Dated:  March  30,  2010. 

Denis  G.  Onieal, 

Superintendent,  National  Fire  Academy, 
United  States  Fire  Administration,  Federal 
Emergency  Management  Agency. 

[FR  Doc.  2010-8238  Filed  4-9-10;  8:45  am] 

BILLING  CODE  911(F4S-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 
[Docket  No.  MMS-2008-MRM-0031] 

Agency  Information  Coiiection 
Activities:  Proposed  Collection, 
Comment  Request 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  an  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number 
1010-0136). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
We  consolidated  this  information 
collection  request  (ICR)  and  ICR  1010- 
0090,  Stripper  Royalty  Rate  Reduction 
Notification,  in  order  to  allow  program¬ 
wide  review  of  Federal  oil  and  gas 
valuation.  The  new  title  of  this  ICR  is 
“30  CFR  parts  202,  204,  206,  and  210, 
Federal  Oil  and  Gas  Valuation.” 

DATES:  Submit  written  comments  on  or 
before  June  11,  2010. 


ADDRESSES:  You  may  submit  comments 
on  this  ICR  by  any  of  the  following 
methods.  Please  use  “ICR  1010-0136”  as 
an  identifier  in  your  comment. 

•  Electronically  go  to  http:// 
www.regulations.gov.  In  the  entry  titled 
“Enter  Keyword  or  ID,”  enter  MMS- 
2008-MRM-0031,  and  then  click 
search.  Follow  the  instructions  to 
submit  public  comments.  The  MMS  will 
post  all  comments. 

•  Mail  comments  to  Hyla  Hurst, 
Regulatory  Specialist,  Minerals 
Management  Service,  Minerals  Revenue 
Management,  P.O.  Box  25165,  MS 
61013B,  Denver,  Colorado  80225.  Please 
reference  ICR  1010—0136  in  your 
comments. 

•  Hand-carry  comments  or  use  an 
overnight  courier  service.  Our  courier 
address  is  Building  85,  Room  A-614, 
Denver  Federal  Center,  West  6th  Ave. 
and  Kipling  St.,  Denver,  Colorado 
80225.  Please  reference  ICR  1010-0136 
in  your  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Hyla 
Hurst,  telephone  (303)  231-3495,  or  e- 
mail  hyla.hurst@mms.gov.  You  may  also 
contact  Hyla  Hurst  to  obtain  copies,  at 
no  cost,  of  (1)  the  ICR,  (2)  any  associated 
forms,  and  (3)  the  regulations  that 
require  the  subject  collection  of 
information. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  parts  202,  204,  206,  and 
210,  Federal  Oil  and  Gas  Valuation. 

OMR  Control  Number:  1010—0136. 

Bureau  Form  Number:  Forms  MMS- 
4377  and  MMS-4393. 

Abstract:  The  Secretary  of  the  U.S. 
Department  of  the  Interior  is  responsible 
for  mineral  resource  development  on 
Federal  and  Indian  lands  and  the  Outer 
Continental  Shelf  (OCS).  The  Secretary 
is  required  by  various  laws  to  manage 
mineral  resource  production  from 
Federal  and  Indian  lands  and  the  OCS, 
collect  the  royalties  and  other  mineral 
revenues  due,  and  distribute  the  funds 
collected  in  accordance  with  applicable 
laws.  Public  laws  pertaining  to  mineral 
leases  on  Federal  and  Indian  lands  are 
posted  on  our  Web  site  at  http:// 
www.mrm .  mms.gov/La  wsJR_D/ 
PublicLawsAMR.htm. 

General  Information 

When  a  company  or  an  individual 
enters  into  a  lease  to  explore,  develop, 
produce,  and  dispose  of  minerals  from 
-  Federal  or  Indian  lands,  that  company 
or  individual  agrees  to  pay  the  lessor  a 
share  in  an  amount  or  value  of 
production  from  the  leased  lands.  The 
lessee  is  required  to  report  various  kinds 
of  information  to  the  lessor  relative  to 
the  disposition  of  the  leased  minerals. 
Such  information  is  generally  available 
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within  the  records  of  the  lessee  or  others 
involved  in  developing,  transporting, 
processing,  purchasing,  or  selling  of 
such  minerals. 

We  use  the  information  collected  in 
this  ICR  to  ensure  that  royalty  is 
accurately  valued  and  appropriately 
paid  on  oil  and  gas  produced  from 
Federal  onshore  arid  offshore  leases. 
Please  refer  to  the  Respondents’ 
Estimated  Annual  Burden  Hours  table 
for  all  reporting  requirements  and 
associated  burden  horn's.  All  data 
submitted  is  subject  to  subsequent  audit 
and  adjustment. 

Federal  Oil  and  Gas  Valuation 
Regulations 

The  valuation  regulations  at  30  CFR 
part  206,  subparts  C  and  D,  mandate 
that  companies  collect  and/or  submit 
information  used  to  value  their  Federal 
oil  and  gas,  including  (1)  tremsportation 
and  processing  allowances;  and  (2) 
regulatory  allowance  limitation 
information.  Companies  report  certain 
data  on  Form  MMS-2014,  Report  of 
Sales  and  Royalty  Remittance  (OMB 
Control  Number  1010-0139).  The 
information  requested  is  the  minimum 
necessary  to  carry  out  our  mission  and 
places  the  least  possible  burden  on 
respondents.  If  MMS  does  not  collect 
this  information,  both  Federal  and  State 
governments  may  incur  a  loss  of 
royalties. 

Transportation  and  Processing 
Regulatory  Allowance  Limits 

Lessees  may  deduct  the  reasonable, 
actual  costs  of  transportation  and 
processing  from  Federal  royalties. 
Lessees  who  request  approval  to  exceed 
the  regulatory  allowance  limits  are 
required  to  provide  information  in  order 
to  obtain  these  benefits. 


Request  T o  Exceed  Regulatory 
Allowance  Limitation,  Form  MMS-4393 

Lessees  may  request  to  exceed 
regulatory  limitations.  Upon  proper 
application  from  the  lessee,  we  may 
approve  an  oil  or  gas  transportation 
allowance  in  excess  of  50  percent  or  a 
gas  processing  allowance  in  excess  of 
66%  percent  on  Federal  leases.  Form 
MMS— 4393  is  used  for  both  Federal  and 
Indian  leases  to  request  to  exceed 
allowance  limitations.  This  ICR 
includes  only  Federal  leases;  therefore 
burden  hours  for  Form  MMS-4393  for 
Indian  leases  are  not  included  in  this 
ICR.  Burden  hours  for  Form  MMS— 4393 
for  Indian  leases  are  included  in  OMB 
Control  Number  1010-0103. 

Accounting  and  Auditing  Relief  for 
Marginal  Properties 

In  2004,  we  amended  our  regulations 
to  comply  with  section  7  of  the  Federal 
Oil  cmd  Gas  Royalty  Simplification  and 
Fairness  Act  of  1996.  The  regulations 
provide  guidance  for  lessees  and 
designees  seeking  accounting  and 
auditing  relief  for  qualifying  Federal 
marginal  properties.  Under  the 
regulations,  both  MMS  and  the  state 
concerned  must  approve  any  relief 
granted  for  a  marginal  property. 

Stripper  Oil  Royalty  Rate  Reduction 
Program 

Under  43  CFR  3103.4-2,  the  Stripper 
Oil  Royalty  Rate  Reduction  Program 
(Stripper  Oil  Program)  was  established 
by  the  Bureau  of  Land  Management 
(BLM),  the  surface  management  agency 
for  Federal  onshore  leases.  As  a  benefit 
under  this  program,  MMS,  who 
administered  the  Stripper  Oil  Program 
for  BLM,  approved  royalty  rate 
reductions  for  operators  of  stripper  oil 
properties  for  applicable  sales  periods 
from  October  1, 1992,  through  January 
31,  2006.  Effective  February  1,  2006,  the 
benefits  of  reduced  royalty  rates  under 


this  program  were  terminated.  This 
change  is  not  currently  reflected  in  the 
CFR;  however,  BLM  is  processing  a  final 
rule  to  remove  this  citation  from  the  , 
regulations. 

For  production  through  January  31, 
2006,  reporters  used  Form  MMS-4377, 
Stripper  Royalty  Rate  Reduction 
Notification,  to  notify  MMS  of  royalty 
rate  changes.  Although  the  benefits  were 
terminated,  MMS  continues  to  verify 
previously  submitted  notifications  and 
may  require  the  operator  to  submit  an 
amended  Form  MMS— 4377. 

OMB  Approval 

We  are  requesting  OMB  approval  to 
continue  to  collect  this  information.  Not 
collecting  this  information  would  limit 
the  Secretary’s  ability  to  discharge  his/ 
her  duties  and  may  also  result  in  loss  of 
royalty  payments.  Proprietary 
information  submitted  to  MMS  under 
this  collection  is  protected,  and  no 
items  of  a  sensitive  nature  are  included 
in  this  information  collection.  • 

For  information  collections  relating  to 
valuation  requirements,  responses  are  . 
mandatory.  For  the  remaining 
information  collections  in  this  ICR, 
responses  are  required  to  obtain 
benefits. 

Frequency:  Annually  and  on  occasion. 

Estimated  Number  and  Description  of 
Respondents:  120  Federal  lessees/ 
designees  and  7  states  for  Federal  oil 
and  gas  valuation;  and  150  lessees/ 
lessors  for  the  Stripper  Oil  Program. 

Estimated  Annual  Reporting  and 
Recordkeeping  “HouF’  Burden:  9,378 
hours. 

We  have  not  included  in  our 
estimates  certain  requirements 
performed  in  the  normal  course  of 
business  and  considered  usual  and 
customary.  The  following  chart  shows 
the  estimated  burden  hours  by  CFR 
section  and  paragraph: 


Respondents’  Estimated  Annual  Burden  Hours 


30  CFR  202,  204,  206,  and  210 

Reporting  and  recordkeeping  requirement 

Hour  burden 

Average  num¬ 
ber  of  annual 
responses  : 

Annual  burden 
hours 

PART  202— ROYALTIES 

Subpart  C — Federal  and  Indian  Oil 

• 

202.101  . 

202.101  Oil  volumes  are  to  be  reported  in  barrels  of 
clean  oil  of  42  standard  U.S.  gallons  (231  cubic 
inches  each)  at  60  °F.  *  *  * 

Burden  covered  under  OMB  Control  Number 
1010-0139. 
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Respondents’  Estimated  Annual  Burden  Hours— Continued 


30  CFR  202,  204,  206,  and  210 

Reporting  and  recordkeeping  requirement 

Hour  burden  j 

Average  num¬ 
ber  of  annual 

Annual  burden 
hours 

responses 

202.152(a)  and  (b) 


Subpart  D — Federal  Gas 


202.152(a)(1)  If  you  are  responsible  for  reporting  pro¬ 
duction  or  royalties  you  must: 

(i)  Report  gas  volumes  and  British  thermal  unit  (Btu) 
heating  values,  if  applicable,  under  the  same  degree 
of  water  saturation; 

(ii)  Report  gas  volumes  in  units  of  1,000  cubic  feet 
(mcf);  and 

(iii)  Report  gas  volumes  and  Btu  heating  value  at  a 
standard  pressure  base  of  14.73  pounds  per  square 
inch  absolute  (psia)  and  a  standard  temperature  base 
of  60°F.  *  *  * 

(b)  Residue  gas  and  gas  plant  product  volumes  shall  be 
reported  as  specified  in  this  paragraph.  *  *  * 


Burden  covered  under  0MB  Control  Number 
1010-0139. 


PART  204— ALTERNATIVES  FOR  MARGINAL  PROPERTIES 
Subpart  C — Accounting  and  Auditing  Reiief 


204.202(b)(1) 


204.202(b)  To  use  the  cumulative  royalty  reports  and 
payments  relief  option,  you  must  do  all  of  the  fol¬ 
lowing: 

(1)  Notify  MMS  in  writing  by  January  31  of  the  calendar 
year  for  which  you  begin  taking  your  relief.  *  *  * 


40 


40 


204.202(b)(2)  and  (b)(3) 


204.202(b)(2)  Submit  your  royalty  report  and  payment  Burden  covered  under  0MB  Control  Number 
*  *  *  by  the  end  of  February  of  the  year  following  the  1010-0139. 

calendar  year  for  which  you  reported  annually.  *  *  * 

If  you  have  an  estimated  payment  on  file,  you  must 
submit  your  royalty  report  and  payment  by  the  end  of 
March  of  the  year  following  the  calendar  year  for 
which  you  reported  annually; 

(3)  Use  the  sales  month  prior  to  the  month  that  you 
submit  your  annual  report  and  payment  *  *  *  for  the 
entire  previous  calendar  year’s  production  for  which 
you  are  paying  annually.  *  * 


204.202(b)(4),  (b)(5),  (c),  (d)(1),  204.202(b)  To  use  the  cumulative  royalty  reports  and 
(d)(2),  (e)(1),  and  (e)(2).  payments  relief  option,  you  must  *  *  * 

(4)  Report  one  line  of  cumulative  royalty  information  on 
Form  MMS-2014  for  the  calendar  year  *  *  *  and 

(5)  Report  allowances  on  Form  MMS-2014  on  the 

*  same  annual  basis  as  the  royalties  for  your  marginal 

property  production. 

(c)  If  you  do  not  pay  your  royalty  by  the  date  due  in 
paragraph  (b)  of  this  section,  you  will  owe  late  pay¬ 
ment  interest  *  *  *  from  the  date  your  payment  was 
.  due  under  this  section  until  the  date  MMS  receives  it. 


Burden  covered  under  0MB  Control  Number 
1010-0139. 


(d)  If  you  take  relief  you  are  not  qualified  for,  you  may 
be  liable  for  civil  penalties.  Also  you  must: 

(1)  Pay  MMS  late  payment  interest  determined  under 
30  CFR  218.54  *  *  * 

(2)  Amend  your  Form  MMS-2014  *  *  * 

(e)  If  you  dispose  of  your  ownership  interest  in  a  mar¬ 
ginal  property  for  which  you  have  taken  relief  *  *  * 
you  must: 

(1)  Report  and  pay  royalties  for  the  portion  of  the  cal¬ 
endar  year  for  which  you  had  an  ownership  interest; 
and 

(2)  Make  the  report  and  payment  by  the  end  of  the 
month  after  you  dispose  of  the  ownership  interest  in 
the  marginal  property.  If  you  do  not  report  and  pay 
timely,  you  will  owe  interest  *  *  ;  from  the  date  the 


• 

payment  was  due.  *  *  * 

204.203(b),  204.205(a)  and  (b). 

204.203(b)  You  must  request  approval  from  MMS  *  *  * 

200 

1 

•  200 

and  204.206(a)(3)(i)  and  (b)(1). 

before  taking  relief  under  this  option. 
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Respondents’  Estimated  Annual  Burden  Hours— Continued 


Hour  burden 


30  CFR  202,  204,  206,  and  210 

Reporting  and  recordkeeping  requirement 

204.209(b)  . . . . . 

204.209(b)  If  a  property  is  no  longer  eligible  for  relief 
*  *  *  the  relief  for  the  property  terminates  as  of  De¬ 
cember  31  of  that  calendar  year.  You  must  notify 
MMS  in  writing  by  December  31  that  the  relief  for  the 
property  has  terminated  *  *  *. 

204.214(b)(1)  and  (b)(2) 


204.210(c)  *  *  *  the  volumes  on  which  you  report  and 
pay  royalty  *  *  *  must  be  amended  to  reflect  all  vol¬ 
umes  produced  on  or  allocated  to  your  lease  under 
the  nonqualifying  agreement  as  modified  by  BLM. 
*  *  *  Report  and  pay  royalties  for  your  production 
using  the  procedures  in  §  204.202(b). 

(d)  If  you  owe  additional  royalties  based  on  the  retro¬ 
active  agreement  approval  and  do  not  pay  your  roy¬ 
alty  by  the  date  due  in  §  204.202(b),  you  will  owe  late 
payment  interest  determined  under  30  CFR  218.54 
from  the  date  your  payment  was  due  under 
§  204.202(b)(2)  until  the  date  MMS  receives  it. 

204.214(b)  If  you  pay  minimum  royalty  on  production 
from  a  marginal  property  during  a  calendar  year  for 
which  you  are  taking  cumulative  royalty  reports  and 
payment  relief,  and: 

(1)  The  annual  payment  you  owe  under  this  subpart  is 
greater  than  the  minimum  royalty  you  paid,  you  must 
pay  the  difference  between  the  minimum  royalty  you 
paid  and  your  annual  payment  due  under  this  sub¬ 
part;  or 

(2)  The  annual  payment  you  owe  under  this  subpart  is 
less  than  the  minimum  royalty  you  paid,  you  are  not 
entitled  to  a  credit  because  you  must  pay  at  least  the 
minimum  royalty  amount  on  your  lease  each  year. 


Burden  covered  under  0MB  Control  Number 
1010-0139. 


Burden  covered  under  0MB  Control  Number 
1010-0139. 


Accounting  and  Auditing  Relief  Subtotal 


PART  206— PRODUCT  VALUATION 
Subpart  C — Federal  Oil 

206.102(e)(1)  . 

206.102(e)  If  you  value  oil  under  paragraph  (a)  of  this 
section:  (1)  MMS  may  require  you  to  certify  that  your 
or  your  affiliate's  arm’s-length  contract  provisions  in- 
ciu^  all  of  the  consideration  the  buyer  must  pay,  ei¬ 
ther  directly  or  indirectly,  for  the  oil. 

AUDIT  PROCESS.  See 

206.103(a)(1),-(a)(2),  and  (a)(3)  ... 

206.103  This  section  explains  how  to  value  oil  that  you 
may  not  value  under  §206.102  or  that  you  elect 
under  §206. 102(d)  to  value  under  this  section.  First 

45 

5 

determine  whether  paragraph  (a),  (b),  or  (c)  of  this 
section  applies  to  production  from  your  lease,  or 
whether  you  may  apply  paragraph  (d)  or  (e)  with 
MMS  approval,  (a)  Production  from  leases  in  Cali¬ 
fornia  or  Alaska.  Value  is  the  average  of  the  daily 
mean  ANS  spot  prices  published  in  any  MMS-ap- 
proved  publication  during  the  trading  month  most  con¬ 
current  with  the  production  month.  *  *  *. 

(1)  To  calculate  the  daily  mean  spot  price  *  *  • 

(2)  Use  only  the  days  *  *  * 

(3)  You  must  adjust  the  value  *  *  * 

206.103(a)(4)  . 

206.103(a)(4)  After  you  select  an  MMS-approved  publi- 

8 

2 

cation,  you  may  not  select  a  different  publication 
more  often  than  orice  every  2  years,  *  *  *. 

- 

206.103(b)(1)  . . 

206.103(b)  Production  from  leases  in  the  Rocky  Moun¬ 
tain  Region.  *  *  *  (1)  If  you  have  an  MMS-approved 

400 

2 

j  tendering  program,  you  must  value  oil'*  *  *. 
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Respondents’  Estimated  Annual  Burden  Hours— Continued 


30  CFR  202,  204,  206,  and  210 

Reporting  and  recordkeeping  requirement 

Hour  burden 

Average  num¬ 
ber  of  annual 
responses 

Annual  burden 
hours 

206.103(b)(1)(ii)  . 

206.103(b)(1)(ii)  If  you  do  not  have  an  MMS-approved 
tendering  program,  you  may  elect  to  value  your  oil 
under  either  paragraph  (b)(2)  or  (b)(3)  of  this  section. 

400 

2 

800 

206.103(b)(4)  . 

206.103(b)(4)  If  you  demonstrate  to  MMS’s  satisfaction 
that  paragraphs  (b)(1)  through  (b)(3)  of  this  section 
result  in  an  unreasonable  value  for  your  production  as 
a  result  of  circumstances  regarding  that  production, 
the  MMS  Director  may  establish  an  alternative  valu¬ 
ation  method. 

400 

2 

800 

206.103(c)(1) . 

206.103(c)  Production  from  leases  not  located  in  Cali¬ 
fornia,  Alaska  or  the  Rocky  Mountain  Region.  (1) 
Value  is  the  NYMEX  price,  plus  the  roll,  adjusted  for 
applicable  location  and  quality  differentials  and  trans¬ 
portation  costs  under  §206.112. 

50 

10 

500 

206.103(e)(1)  and  (e)(2)  . 

206.103(e)  Production  delivered  to  your  refinery  and  the 
NYMEX  price  or  ANS  spot  price  is  an  unreasonable 
value. 

(1)  *  *  '*  you  may  apply  to  the  MMS  Director  to  estab¬ 
lish  a  value  representing  the  market  at  the  refinery  if; 

(2)  You  must  provide  adequate  documentation  and  evi¬ 
dence  demonstrating  the  market  value  at  the  refinery. 

330 

2 

_ 

660 

L _ 

*206.105  . . 

206.105  If  you  determine  the  value  of  your  oil  under  this 
subpart,  you  must  retain  all  data  relevant  to  the  deter¬ 
mination  of  royalty  value.  *  *  *. 

Burden  covered  under  0MB  Control  Number 
1010-0139. 

206.107(a) . 

206.107(a)  You  may  request  a  value  determination  from 
MMS*  *  *. 

40 

10 

400 

206.109(c)(2) . 

206.109(c)  Limits  on  transportation  allowances.  (2)  You 
may  ask  MMS  to  approve  a  transportation  allowance 
in  excess  of  the  limitation  in  paragraph  (c)(1)  of  this 
section.  *  *  *. 

Your  application  for  exception  (using  Form  MMS-4393, 
Request  to  Exceed  Regulatory  Allowance  Limitation) 
must  contain  all  relevant  and  supporting  documenta¬ 
tion  necessary  for  MMS  to  make  a  determination 

8 

2 

16 

206.110(a)  . 

206.110(a)  *  *  *  You  must  be  able  to  demonstrate  that 
your  or  your  affiliate’s  contract  is  at  arm’s  length. 

AUDIT  PROCESS.  See  note. 

206.110(d)(3)  . 

206.110(d)  If  your  arm’s-length  transportation  contract 
includes  more  than  one  liquid  product  and  the  trans¬ 
portation  costs  attributable  to  each  product  cannot  be 
determined  *  *  *. 

(3)  You  may  propose  to  MMS  a  cost  allocation  method 

20 

2 

40 

206.110(e)  . 

206.110(e)  If  your  arm’s-length  transportation  contract 
includes  both  gaseous  and  liquid  products,  and  the 
transportation  costs  attributable  to  each  product  can¬ 
not  be  determined  from  the  contract,  then  you  must 
propose  an  allocation  procedure  to  MMS. 

20 

1 

20 

206.110(e)(1)  and  (e)(2)  . 

206.110(e)(1)  *  *  *  If  MMS  rejects  your  cost  allocation, 
you  must  amend  your  Form  MMS-2014  *  *  *. 

(2)  You  must  submit  your  initial  proposal,  including  all 
available  data,  within  3  months  after  first  claiming  the 
allocated  deductions  on  Form  MMS-2014. 

Burden  covered  under  0MB  Control  Number 
1010-0139. 
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206.110(g)(2)  . 

206.110(g)  If  your  arm’s-length  sales  contract  includes  a 
provision  r^ucing  the  contract  price  by  a  transpor¬ 
tation  factor,  *  *  *. 

(2)  You  must  obtain  MMS  approval  before  claiming  a 
transportation  factor  in  excess  of  50  percent  of  the 
base  price  of  the  product. 

5 

-  1 

5 

206.111(g) . 

206.111(g)  To  compute  depreciation,  you  may  elect  to 
use  eith6r  *  *  *.  After  you  make  an  election,  you  may 
not  change  methods  without  MMS  approval.  *  *  *. 

30 

1 

30 

206.1 11  (k)(2) . 

206.1 11(k)(2)  You  may  propose  to  MMS  a  cost  alloca- 

30 

1 

30 

tion  method  on  the  basis  of  the  values  *  *  *. 

206.111(0(1)  and  (l)(3) . 

206.1 11  (l)(1)  Where  you  transport  both  gaseous  and  liq¬ 
uid  products  through  the  same  transportation  system, 
you  must  propose  a  cost  allocation  procedure  to 
MMS.  *  *  *. 

(3)  You  must  submit  your  initial  proposal,  including  all 
available  data,  within  3  months  after  first  claiming  the 
allocated  deductions  on  Form  MMS-2014. 

20 

1 

20 

206.111(0(2) . 

206.1 11  (l)(2)  *  *  *  If  MMS  rejects  your  cost  allocation, 
you  must  amend  your  Form  MMS-2104  for  the 
months  that  you  used  the  rejected  method  and  pay 
any  additional  royalty  and  interest  due. 

Burden  covered  under  0MB  Control  Number 
1010-0139. 

206.1 12(a)(1)(i0  . 

206.1  l2(a)(1)(ii)  *  *  *  under  an  exchange  agreement 
that  is  not  at  arm’s  length,  you  must  obtain  approval 
from  MMS  for  a  location  and  quality  differential  *  *  * 

80 

1 

80 

206.1 12(a)(1)(i0  . 

206.1 12(a)(1)(ii)  *  *  *  If  MMS  prescribes  a  different  dif¬ 
ferential,  you  must  apply  *  *  *.  You  must  pay  any  ad¬ 
ditional  royalties  owed  *  *  *  plus  the  late  payment  in¬ 
terest  from  the  original  royalty  due  date,  or  you  may 
report  a  credit  *  *  *. 

20 

2 

40 

206.112(a)(3)  and  (a)(4)  . 

206.112(a)(3)  If  you  transport  or  exchange  at  arm’s 
length  (or  both  transport  and  exchange)  at  least  20 
percent,  but  not  all,  of  your  oil  produced  from  the 
leasn  to  a  market  center,  determine  the  adjustment 
between  the  lease  and  the  market  center  for  the  oil 
that  is  not  transported  or  exchanged  (or  both  trans¬ 
ported  and  exchanged)  to  or  through  a  market  center 
as  follows:  *  *  *. 

(4)  If  you  transport  or  exchange  (or  both  transport  and 
exchange)  less  than  20  percent  of  your  crude  oil  pro¬ 
duced  from  the  lease  between  the  lease  and  a  mar¬ 
ket  center,  you  must  propose  to  MMS  an  adjustment 
between  the  lease  and  the  market  center  for  the  por- 

80 

4 

320 

tion  of  the  oil  that  you  do  not  transport  or  exchange 
(or  both  transport  and  exchange)  to  a  market  center. 

*  *  *  If  MMS  prescribes  a  different  adjustment  *  *  *. 
You  must  pay  any  additional  royalties  owed  *  *  * 
plus  the  late  payment  interest  from  the  original  royalty 
due  date,  or  you  may  report  a  credit  *  *  *. 

206.112(b)(3)  . 

206.112(b)(3)  *  *  *  you  may  propose  an  alternative  dif¬ 
ferential  to  MMS.  *  *  *  If  MMS  prescribes  a  different 
differential  *  *  *.  You  must  pay  any  additional  royal¬ 
ties  owed  *  *  *  plus  the  late  payment  interest  from 
the  original  royalty  due  date,  or  you  may  report  a 
credit  *  *  *. 

80 

. 

4 

320 
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206.112(c)(2) . 

206.112(c)(2)  *  *  *  If  quality  bank  adjustments  do  not 
incorporate  or  provide  for  adjustments  for  sulfur  con¬ 
tent,  you  may  make  sulfur  adjustments,  based  on  the 
quality  of  the  representative  crude  oil  at  the  market 
center,  of  5.0  cents  per  one-tenth  percent  difference 
in  sulfur  content,  unless  MMS  approves  a  higher  ad¬ 
justment. 

80 

2 

160 

206.114  . 

206.114  You  or  your  affiliate  must  use  a  separate  entry 
on  Form  MMS-2014  to  notify  MMS  of  an  allowance 
based  on  transportation  costs  you  or  your  affiliate 
incur. 

MMS  may  require  you  or  your  affiliate  to  submit  arm’s- 
length  transportation  contracts,  production  agree¬ 
ments,  operating  agreements,  and  related  documents. 

Burden  covered  under  0MB  Control  Number 
1010-0139. 

AUDIT  PROCESS.  See  note. 

206.115(a)  . . 

206.115(a)  You  or  your  affiliate  must  use  a  separate 
entry  on  Form  MMS-2014  to  notify  MMS  of  an  allow¬ 
ance  based  on  transportation  costs  you  or  your  affil¬ 
iate  incur. 

Burden  covered  under  0MB  Control  Number 
1010-0139. 

206.115(c)  . 

_ 1 

206.115(c)  MMS  may  require  you  or  your  affiliate  to 
submit  all  data  used  to  calculate  the  allowance  de¬ 
duction.  *  *  * 

AUDIT  PROCESS.  See  note. 

Subpart  D — Federal  Gas 

206.1 52(b)(1)(i)  and  (b)(1)(iii)  . 

206.152(b)(1)(i)  *  *  *  The  lessee  shall  have  the  burden 
of  demonstrating  that  its  contract  is  arm’s-length. 
...  ^jjjj  ...  yyi^gp  ^^5  determines  that  the  value 
may  be  unreasonable,  MMS  will  notify  the  lessee  and 
give  the  lessee  an  opportunity  to  provide  written  infor¬ 
mation  justifying  the  lessee’s  value. 

AUDIT  PROCESS.  See  note. 

206.152(b)(2)  . 

206.152(b)(2)  *  *  *  The  lessee  must  request  a  value 
determination  in  accordance  with  paragraph  (g)  of  this 
section  for  gas  sold  pursuant  to  a  warranty  contract; 

80 

1 

80 

206.152(b)(3)  . 

206.152(b)(3)  MMS  may  require  a  lessee  to  certify  that 
its  arm’s-length  contract  provisions  include  all  of  the 
consideration  to  be  paid  by  the  buyer,  either  directly 
or  indirectly,  for  the  gas. 

AUDIT  PROCESS.  See  note. 

206.152(e)(1)  . ! . 

206.152(e)(1)  Where  the  value  is  determined  pursuant 
to  paragraph  (c)  of  this  section,  the  lessee  shall  retain 
all  data  relevant  to  the  determination  of  royalty  value. 

Burden  covered  under  0MB  Control  Number 
1010-0139. 

206.152(e)(2)  . 

206.152(e)(2)  Any  Federal  lessee  will  make  available 
upon  request  to  the  authorized  MMS  or  State  rep¬ 
resentatives,  to  the  Office  of  the  Inspector  General  of 
the  department  of  the  Interior,  or  other  person  author¬ 
ized  to  receive  such  information,  arm’s-length  sales 
and  volume  data  for  like-quality  production  sold,  pur¬ 
chased  or  otherwise  obtained  by  the  lessee  from  the 
field  or  area  or  from  nearby  fields  or  areas. 

AUDIT  PROCESS.  See  note. 

206.152(e)(3)  . 

206.152(e)(3)  A  lessee  shall  notify  MMS  if  it  has  deter¬ 
mined  value  pursuant  to  paragraph  (c)(2)  or  (c)(3)  of 
this  section.  *  *  * 

10 

10 

100 

206.152(g)  . 

206.152(g)  The  lessee  may  request  a  value  determina¬ 
tion  from  MMS.  *  *  *  The  lessee  shall  submit  all 
available  data  relevant  to  its  proposal.  *  *  * 

40 

5 

200 
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206.153(b)(1)(i)and(b)(1)(iii)  . 

206.153(b)(1)(i)  *  *  *  The  lessee  shall  have  the  burden 
of  demonstrating  that  its  contract  is  arm’s-length. 

(iii)  *  *  *  When  MMS  determines  that  the  value  may  be 
unreasonable,  MMS  will  notify  the  lessee  and  give  the 
lessee  an  opportunity  to  provide  written  information 
justifying  the  lessee’s  value. 

AUDIT  PROCESS.  See  note. 

206.153(b)(2)  . 

206.153(b)(2)  *  *  *  The  lessee  must  request  a  value 
determination  in  accordance  with  paragraph  (g)  of  this 

section  for  gas  sold  pursuant  to  a  warranty  contract; 

«  *  * 

,  80 

1 

80 

206.153(b)(3)  . 

206.153(b)(3)  MMS  may  require  a  lessee  to  certify  that 
its  arm’s-length  contract  provisions  include  all  of  the 
consideration  to  be  paid  by  the  buyer,  either  directly 
or  indirectly,  for  the  residue  gas  or  gas  plant  product. 

AUDIT  PROCESS.  See  note. 

206.153(e)(1)  . . . 

206.153(e)(1)  Where  the  value  is  determined  pursuant 
to  paragraph  (c)  of  this  section,  the  lessee  shall  retain 
all  data  relevant  to  the  determination  of  royalty  value. 

Burden  covered  under  OMB  Control  Number 
1010-0139. 

206. 153(e)(2)  . 

206.153(e)(2)  Any  Federal  lessee  will  make  available 
upon  request  to  the  authorized  MMS  or  State  rep¬ 
resentatives,  to  the  Office  of  the  Inspector  General  of 
the  Department  of  the  Interior,  or  other  persons  au¬ 
thorized  to  receive  such  information,  arm’s-length 
sales  and  volume  data  for  like-quality  residue  gas  and 
gas  plant  products  sold,  purchased  or  otherwise  ob¬ 
tained  by  the  lessee  from  the  same  processing  plant 
or  from  nearby  processing  plants. 

AUDIT  PROCESS.  See  note. 

206.153(e)(3)  . 

206.153(e)(2)  A  lessee  shall  notify  MMS  if  it  has  deter¬ 
mined  any  value  pursuant  to  paragraph  (c)(2)  or 
(c)(3)  of  this  section.  *  *  * 

10 

2 

20 

206.153(g)  . . 

206.153(g)  The  lessee  may  request  a  value  determina¬ 
tion  from  MMS.  *  *  *  The  lessee  shall  submit  ail 
available  data  relevant  to  its  proposal.  *  *  * 

.  80 

15 

206.154(c)(4) . 

206.154(c)(4)  *  *  *  A  lessee  may  request  MMS  ap¬ 
proval  of  other  methods  for  determining  the  quantity 
of  residue  gas  and  gas  plant  products  allocable  to 
each  lease.  *  *  * 

•  40 

1 

40 

206.156(c)(3) . 

206.156(c)(3)  Upon  request  of  a  lessee,  MMS  may  ap¬ 
prove  a  transportation  allowance  deduction  in  excess 
of  the  limitation  prescribed  by  paragraphs  (c)(1)  and 
(c)(2)  of  this  section.  *  *  *  An  application  for  excep¬ 
tion  (using  Form  MMS-4393,  Request  to  Exceed 
Regulatory  Allowance  Limitation)  must  contain  all  rel¬ 
evant  and  supporting  documentation  necessary  for 
MMS  to  make  a  determination.  *  *  * 

40 

3 

120 

206.157(a)(1)(i)  . 

206.157(a)  Arm’s-length  transportation  contracts.  (1)(i) 

*  *  *  The  lessee  shall  have  the  burden  of  dem¬ 
onstrating  that  its  contract  is  arm’s-length.  *  *  * 

AUDIT  PROCESS.  See  note. 

The  lessee  must  claim  a  transportation  allowance  by  re¬ 
porting  it  on  a  separate  line  entry  on  the  Form  MMS- 
2014.  . 

Burden  covered  under  OMB  Control  Number 
1010-0139. 

206.157(a)(1)(iii)  .= . 

206.157(a)(1)(iii)  *  *  *  When  MMS  determines  that  the 
value  of  the  transportation  may  be  unreasonable, 
MMS  will  notify  the  lessee  and  give  the  lessee  an  op¬ 
portunity  to  provide  written  information  justifying  the 
lessee’s  transportation  costs. 

AUDIT  PROCESS.  See  note. 

Federal  Register / Vol.  75,  No.  69 /Monday,  April  12,  2010 /Notices 


18533 


Respondents’  Estimated  Annual  Burden  Hours— Continued 


30  CFR  202,  204,  206,  and  210 

Reporting  and  recordkeeping  requirement 

Hour  burden 

Average  num¬ 
ber  of  annual 
responses 

Annual  burden 
hours 

206.1 57(a)(2)(ii)  . 

206.1 57(a)(2)(ii)  *  ,*  *  the  lessee  may  propose  to  MMS 
a  cost  allocation  method  on  the  basis  of  the  values  of 
the  products  transported.  *  *  * 

40 

1 

40 

206.157(a)(3)  . 

206.157(a)(3)  If  an  arm’s-length  transportation  contract 
includes  both  gaseous  and  liquid  products  and  the 
transportation  costs  attributable  to  each  cannot  be  de¬ 
termined  from  the  contract,  the  lessee  shall  propose 
an  allocation  procedure  to  MMS.  *  *  *  The  lessee 
shall  submit  all  relevant  data  to  support  its  proposal. 

40 

1 

40 

206.157(a)(5)  . 

206.157(a)(5)  *  *  *  The  transportation  factor  may  not 
exceed  50  percent  of  the  base  price  of  the  product 
without  MMS  approval. 

10 

3 

30 

206.157(b)(1)  . 

206.157(b)  Non-arm’s-length  or  no  contract.  (1)  The  les¬ 
see  must  claim  a  transportation  allowance  by  report¬ 
ing  it  on  a  separate  line  entry  on  the  Form  MMS- 
2014.  *  *  * 

Burden  covered  under  0MB  Control  Number 

1010-0139. 

206.157(b)(2)(iv)  and  (b)(2)(iv)  (A) 

206.157(b)(2)(iv)  *  *  *  After  a  lessee  has  elected  to  use 
either  method  for  a  transportation  system,  the  lessee 
,  may  not  later  elect  to  change  to  the  other  alternative 
without  approval  of  the  MMS. 

(A)  *  *  *  After  an  election  is  made,  the  lessee  may  not 
change  methods  without  MMS  approval.  *  *  * 

100 

1 

100 

206.157(b)(3)(i)  . 

206.157(b)(3)(i)  *  *  *  Except  as  provided  in  this  para¬ 
graph,  the  lessee  may  not  take  an  allowance  for 
transporting  a  product  which  is  not  royalty  bearing 
without  MMS  approval. 

100 

1 

100 

206.157(b)(3)(ii)  . 

206.1 57(b)(3)(ii)  *  *  *  the  lessee  may  propose  to  the 
MMS  a  cost  allocation  method  on  the  basis  of  the  val¬ 
ues  of  the  products  transported.  *  *  * 

100 

1 

100 

206.157(b)(4)  . 

206.157(b)(4)  Where  both  gaseous  and  liquid  products 
are  transported  through  the  same  transportation  sys¬ 
tem,  the  lessee  shall  propose  a  cost  allocation  proce¬ 
dure  to  MMS.  *  *  *  The  lessee  shall  submit  all  rel¬ 
evant  data  to  support  its  proposal.  *  *  * 

100 

1 

100 

206.157(b)(5)  . . . 

206.157(b)(5)  You  rnay  apply  for  an  exception  from  the 
requirement  to  compute  actual  costs  under  para¬ 
graphs  (b)(1)  through  (b)(4)  of  this  section. 

100 

1 

100 

206.157(c)(1)(i)  . 

206.157(c)  Reporting  Requirements.  (1)  Arm’s-length 
contracts,  (i)  You  must  use  a  separate  entry  on  Form 
MMS-2014  to  notify  MMS  of  a  transportation  allow¬ 
ance. 

Burden  covered  under  OMB  Control  Number 

1010-0139. 

206.157(c)(1)(ii) . 

206.157(c)(1)(ii)  The  MMS  may  require  you  to  submit 
arm’s-length  transportation  contracts,  production 
agreements,  operating  agreements,  and  related  docu¬ 
ments.  *  *  * 

AUDIT  PROCESS.  See  note. 

206.157(c)(2)(i)  . 

206.157(c)(2)  Non-arm’s-length  or  no  contract,  (i)  You 
must  use  a  separate  entry  on  Form  MMS-2014  to  no¬ 
tify  MMS  of  a  transportatipn  allowance. 

Burden  covered  under  OMB  Control  Number 

1010-0139. 

206.1 57(c)(2)(iii)  . 

206.157(c)(2)(iii)  The  MMS  may  require  you  to  submit 
all  data  used  to  calculate  the  allowance  deduction. 

AUDIT  PROCESS.  See  note. 
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206.157(e)(2),  (e)(3),  and  (0(1) 


206.157(e)  Adjustments.  (2)  For  lessees  transporting 
production  from  onshore  Federal  leases,  the  le^ee 
must  submit  a  corrected  Form  MMS-2014  to  reflect 
actual  costs,  together  with  any  payment,  in  accord¬ 
ance- with  instructions  provided  by  MMS. 

(3)  For  lessees  transporting  gas  production  from  leases 
on  the  OCS,  if  the  lessee’s  estimated  transportation 
allowance  exceeds  the  allowance  based  on  actual 
costs,  the  lessee  must  submit  a  corrected  Form 
MMS-2014  to  reflect  actual  costs,  together  with  its 
payments,  in  accordance  with  instructions  provided  by 
MMS.  *  *  * 

(f)  Allowable  costs  in  determining  transportation  eillow- 
ances.  *  !  *  (1)  Firm  demand  charges  paid  to  pipe¬ 
lines.  *  *  *  if  you  receive  a  payment  or  credit  from 
the  pipeline  for  penalty  refunds,  rate  case  refunds,  or 
other  reasons,  you  must  reduce  the  firm  demeind 
charge  claimed  on  the  Form  MMS-2014  by  the 
amount  of  that  payment.  You  must  modify  Form 
MMS-2014  by  the  amount  received  or  credited  for 
the  affected  reporting  period  and  pay  any  resulting 
royalty  and  late  payment  interest  due; 


Burden  covered  under  OMB  Control  Number 
1010-0139. 


206.158(c)(3) 


206.158(c)(3)  Upon  request  of  a  lessee,  MMS  may  ap¬ 
prove  a  processing  allowance  in  excess  of  the  limita¬ 
tion  prescribed  by  paragraph  (c)(2)  of  this  section. 
•  *  *  An  application  for  exception  (using  Form  MMS- 
4393,  Request  to  Exceed  Regulatory  Allowance  Limi¬ 
tation)  shall  contain  all  relevant  and  supporting  docu¬ 
mentation  for  MMS  to  make  a  determination.  *  *  * 


80 


640 


206.158(d)(2)(i) 


206.158(d)(2)(i)  If  the  lessee  incurs  extraordinary  costs 
for  processing  gas  production  from  a  gas  production 
operation,  it  may  apply  to  MMS  for  an  allowance  for 
those  costs  *  *  *. 


80 


80 


206.158(d)(2)(ii) 


206.1 58(d)(2)(ii)  *  *  *  to  retain  the  authority  to  deduct 
the  allowance  the  lessee  must  report  the  deduction  to 
MMS  in  a  form  and  manner  prescribed  by  MMS. 


Burden  covered  under  OMB  Control  Number 
1010-0139. 


206.1 59(a)(1)(i) 


206.159(a)  Arm’s-length  processing  contracts.  (1)(i) 
*  *  *  The  lessee  shall  have  the  burden  of  dem¬ 
onstrating  that  its  contract  is  arm’s-length.  *  *  * 

The  lessee  must  claim  a  processing  allowance  by  re¬ 
porting  it  on  a  separate  line  entry  on  the  Form  MMS- 
2014. 


AUDIT  PROCESS.  See  note. 


Burden  covered  under  OMB  Control  Number 
1010-0139. 


206.1 59(a)(1)(Hi) 


206.159(a)(1)(iii)  *  *  *  When  MMS  determines  that  the 
value  of  the  processing  may  be  unreasonable,  MMS 
will  notify  the  lessee  and  give  the  lessee  an  oppor¬ 
tunity  to  provide  written  information  justifying  the  les¬ 
see’s  processing  costs. 


AUDIT  PROCESS.  See  note. 


206.159(a)(3) 


206.159(a)(3)  If  an  arm’s-length  processing  contract  in¬ 
cludes  more  than  one  gas  plant  product  and  the  proc¬ 
essing  costs  attributable  to  each  product  cannot  be 
determined  from  the  contract,  the  lessee  shall  pro¬ 
pose  an  allocation  procedure  to  MMS.  *  *  *  The  les¬ 
see  shall  submit  all  relevant  data  to  support  its  pro¬ 
posal.  *  *  * 


20 


20 


206.159(b)(1) 


206.159(b)  Non-arm’s-length  or  no  contract . 

(1)*  *  *  The  lessee  must  claim  a  processing  allowance 
by  reflecting  it  as  a  separate  line  entry  on  the  Form 


Burden  covered  under  OMB  Control  Number 
1010-0139. 
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-Respondents’  Estimated  Annual  Burden  Hours — Continued 


30  CFR  202,  204,  206,  and  210 

Reporting  and  recordkeeping  requirement 

Hour  burden 

Average  num¬ 
ber  of  annual 
responses 

Annual  burden 
hours 

206.159{b)(2)(iv)  and  (b)(2){iv)  (A) 

206.159(b)(2)(iv)  *  *  *  When  a  lessee  has  elected  to 
use  either  method  for  a  processing  plant,  the  lessee 
may  not  later  elect;to  change  to  the  alternative  with¬ 
out  approval  of  the  MMS. 

(A)  *  *  *  After  an  election  is  made,  the  lessee  may  not 
change  methods  without  MMS  approval  *  *  *. 

100 

1 

100 

206.159(b)(4)  . . 

206.159(b)(4)  A  lessee  may  apply  to  MMS  for  an  ex¬ 
ception  from  the  requirements  that  it  compute  actual 
costs  in  accordance  with  paragraphs  (b)(1)  through 
(b)(3)  of  this  section.  *  *  * 

100 

1 

100 

206.1 59(c)(1)(i)  . 

206.159(c)  Reporting  requirements — (1)  Arm’s-length 
contracts,  (i)  The  lessee  must  notify  MMS  of  an  allow¬ 
ance  based  on  incurred  costs  by  using  a  separate' 
line  entry  on  the  Form  MMS-2014. 

Burden  covered  under  OMB  Control  Number  • 
1010-0139. 

206.1 59(c)(1)(ii) . 

206.1 59(c)(1)(ii)  The  MMS  may  require  that  a  lessee 
submit  arm’s-length  processing  contracts  and  related 
documents.  *  *  * 

AUDIT  PROCESS.  See  note. 

206.159(c)(2)(i)  . 

206.159(c)(2)  Non-arm’s-length  or  no  contract,  (i)  The 
lessee  must  notify  MMS  of  an  allowance  based  on  in¬ 
curred  costs  by  using  a  separate  line  entry  on  the 
Form  MMS-2014. 

Burden  covered  under  OMB  Control  Number 
1010-0139. 

206.159(c)(2)(iii)  . 

206.159(c)(2)(iii)  Upon  request  by  MMS,  the  lessee 
shall  submit  all  data  used  to  prepare  the  allowance 
deduction.  *  *  * 

AUDIT  PROCESS.  See  note. 

206.159(e)(2)  and  (e)(3)  . 

206.159(e)  Adjustments  . 

(2)  For  lessees  processing  production  from  onshore 
Federal  leases,  the  lessee  must  submit  a  corrected 
Form  MMS-2014  to  reflect  actual  costs,  together  with 
any  payment,  in  accordance  with  instructions  pro¬ 
vided  by  MMS. 

(3)  For  lessees  processing  gas  production  from  leases 
on  the  OCS,  if  the  lessee’s  estimated  processing  al¬ 
lowance  exceeds  the  allowance  based  on  actual 
costs,  the  lessee  must  submit  a  corrected  Form 
MMS-2014  to  reflect  actual  costs,  together  with  its 
payment,  in  accordance  with  instructions  provided  by 
MMS  *  *  *. 

Burden  covered  under  OMB  Control  Number 
1010-0139. 

Oil  and  Gas  Valuation  Subtotal  . . . . 

117 

8,672 

PART  210— FORMS  AND  REPORTS 

Subpart  D — Special-Purpose  Forms  and  Reports-^Oil,  Gas,  and  Geothermal 

210.155(a)  . 

210.155(a)  General.  Operators  who  have  been  granted 
a  reduced  royalty  rate  by  the  Bureau  of  Land  Man¬ 
agement  (BLM)  *  *  *  must  submit  Form  MMS-4377, 
Stripper  Royalty  Rate  Reduction  Notification,  under 
43  CFR  *  *  *. 

NOTE;  BLM  terminated  the  benefits  of  this  program  and 
is  processing  a  final  rule  to  remove  this  program  from 
the  regulations. 

1.2 

150 

180 

Total . ! . 

277 

9,378 

Note:  Audit  Process — ^The  Office  of  Regulatory  Affairs  determined  that  the  audit  process  is  exempt  from  the  Paperwork  Reduction  Act  of  1995 
because  MMS  staff  asks  non-standard  questions  to  resolve  exceptions. 


Estimated  Annual  Reporting  and 
Recordkeeping  “Non-Hour  Cost” 
Burden:  We  have  identified  no  “non- 
Hour  cost”  burden  associated  with  the 
collection  of  information. 


Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  Section  3506(c)(2)(A) 
requires  each  agency  to  “*  *  *  provide 
60-day  notice  in  the  Federal  Register 
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*  *  *  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *  * 

Agencies  must  speciBcally  solicit 
comments  to;  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  PRA  also  requires  agencies  to 
estimate  the  total  annual  reporting  “non¬ 
hour  cost”  burden  to  respondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  If  you  have 
costs  to  generate,  maintain,  and  disclose 
this  information,  you  should  comment 
and  provide  your  total  capital  and 
startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
^  of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  and  testing  equipment;  and 
record  storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 
1, 1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
ICR  submission  for  OMB  approval, 
including  appropriate  adjustments  to 
the  estimated  burden.  We  will  provide 
a  copy  of  the  ICR  to  you  without  charge 
upon  request.  We  also  will  post  the  ICR 
at  http://www.mnn.mms.gov/Laws_R_D/ 
FRNotices/FRInfCotl.htm. 

Public  Comment  Policy:  We  will  post 
all  comments;  including  names  and 
addresses  of  respondents,  at  http:// 
www.reguIations.gov.  Before  including 
your  address,  phone  number,  e-mail 
address,  or  other  personal  identifying 
information  in  your  comment,  be 
advised  that  your  entire  comment — 
including  your  personal  identifying 


information — may  be  made  publicly 
available  at  any  time.  While  you  can  ask 
us  in  your  comment  to  withhold  from 
public  view  your  personal  identifying 
information,  we  cannot  guarantee  that 
we  will  be  able  to  do  so. 

MMS  Information  Collection 
Clearance  Officer:  Arlene  Bajusz  (202) 
208-7744. 

Dated:  April  6,  2010. 

Gregory  J.  Gould, 

Associate  Director  for  Minerals  Revenue 
Management. 

IFR  Doc.  2010-8198  Filed  4-9-10;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

[Docket  No.  MMS-2019-MRM-0004] 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  an  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010— 
0120). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  title  of  this  information  collection 
request  (ICR)  is  “30  CFR  Parts  202,  206, 
210,  212,  217,  and  218,  Solid  Minerals 
and  Geothermal  Collections.” 

DATES:  Submit  written  comments  on  or 
before  June  11.  2010. 

ADDRESSES:  You  may  submit  comments 
on  this  ICR  to  MMS  by  any  of  the 
following  methods.  Please  use  “ICR 
1010-0120”  as  an  identifier  in  your 
comment. 

•  Electronically  go  to  http:// 
www.reguIations.gov.  In  the  entry  titled 
“Enter  Keyword  or  ID,”  enter  MMS- 
2010-MRM-0004,  and  then  click 
search.  Follow  the  instructions  to 
submit  public  comments.  The  MMS  will 
post  all  comments. 

•  Mail  comments  to  Armand 
Southall,  Regulatory  Specialist, 

Minerals  Management  Service,  Minerals 
Revenue  Management,  P.O.  Box  25165, 
MS  61013B,  Denver,  Colorado  80225. 
Please  reference  ICR  1010-0120  in  your 
comments. 

•  Hand-carry  comments  or  use  an 
overnight  courier  service.  Our  courier 
address  is  Building  85,  Room  A-614, 
Denver  Federal  Center,  West  6th  Ave., 


and  Kipling  St.-,  Denver,  Colorado 
80225.  Please  reference  ICR  1010-0120 
in  your  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  technical  issues,  contact 
Glenn  W.  Kepler,  Sr.,  Solid  Minerals 
and  Geothermal  (SM&G),  Minerals 
Revenue  Management  (MRM),  MMS, 
telephone  (303)  231-3346,  or  e-mail 
glenn.kepler@mms.gov.  For  other 
comments  or  questions,  contact  Armand 
Southall,  Regulatory  Specialist,  Project 
Management  Office — Regulations, 

MRM,  MMS,  telephone  (303)  231-3221, 
or  e-mail  armand.southall@mms.gov. 

You  may  contact  Mr.  Southall  to  obtain 
copies,  at  no  cost,  of  (1)  the  ICR,  (2)  any 
associated  forms,  and  (3)  the  regulations 
that  require  the  subject  information 
collection. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  Parts  202,  206,  210,  212, 
217,  and  218,  Solid  Minerals  and 
Geothermal  Collections. 

OMB  Control  Number:  1010-0120. 

Bureau  Form  Numbers:  Forms  MMS- 
4430,  MMS-4292,  and  MMS-4293. 

Abstract:  The  Secretary  of  the  U.S. 
Department  of  the  Interior  is  responsible 
for  collecting  royalties  from  lessees  who 
produce  minerals  from  leased  Federal 
and  Indian  lands.  The  Secretary  is 
required  by  various  laws  to  manage 
mineral  resources  production  on 
Federal  and  Indian  lands,  collect  the 
royalties  due,  and  distribute  the  funds 
in  accordance  with  those  laws.  The 
Secretary  also  has  a  trust  responsibility 
to  manage  Indian  lands  and  seek  advice 
and  information  from  Indian 
beneficiaries.  The  MMS  performs  the 
royalty  management  functions  and 
assists  the  Secretary  in  carrying  out  the 
Department’s  trust  responsibility  for 
Indian  lands. 

Public  laws  pertaining  to  mineral 
leases  on  Federal  and  Indian  lands  are 
posted  at  http://www.mrm.mms.gov/ 
Laws_R_D/PubIicLawsAMR.htm. 

When  a  company  or  an  individual 
enters  into  a  lease  to  explore,  develop, 
produce,  and  dispose  of  minerals  from 
Federal  or  Indian  lands,  that  company 
or  individual  agrees  to  pay  the  lessor  a 
share  (royalty)  of  the  value  received 
from  production  from  the  leased  lands. 
The  lease  creates  a  business  relationship 
between  the  lessor  and  the  lessee.  The 
lessee  is  required  to  report  various  kinds 
of  information  to  the  lessor  relative. to 
the  disposition  of  the  leased  minerals. 
The  information  collected  includes  data 
necessary  to  assure  that  royalties  are 
accurately  valued  and  appropriately 
paid. 

The  MMS,  acting  for  the  Secretary, 
uses  all  of  the  collected  information  to 
support  the  Minerals  Revenue 
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Management  Audit  and  Compliance 
Management  (ACM)  and  Financial 
Management  (FM)  processes,  and  to 
assure  that  royalties  reported  and  paid 
are  based  upon  correct  product 
valuation  and  allocated  to  the'proper 
leases.  The  MMS  also  uses  the  collected 
information,  as  do  other  Federal 
Government,  State,  and  tribal  entities, 
for  audit  purposes  and  to  evaluate  the 
reasonableness  of  product  valuation, 
production  and  sales  allocation,  or  coal 
washing  and/or  transportation 
allowance  claim(s)  that  lessees  submit. 
Specifically,  MMS  provides  the  Bureau 
of  Land  Management  (BLM)  and  the 
Bureau  of  Indian  Affairs  (BIA)  access  to 
this  information,  which  they  use  to 
conduct  production  verification,  ensure 
lease  diligence,  and  monitor  plant 
efficiencies  and  inventories  for 
maximum  recovery,  and  secondary 
products.  The  MMS’s  determination  of 
the  appropriate  product  value, 
production  and  sales  allocations,  and 
coal  washing  and/or  transportation 
allowance(s)  taken  directly  affects  the 
royalties  due.  Failure  to  collect  such 
data  would  prevent  the  Secretary  from 
accomplishing  statutory  and  trust 
responsibilities. 

•  Form  MMS— 4430,  Solid  Minerals 
Production  and  Royalty  Report — 
Producers  of  coal  and  other  solid 
minerals  from  Federal  and  Indian  leases 
electronically  file  this  form  monthly. 
The  SM&G  uses  this  report  as  the 
primary  accounts  receivable  dociunent 
for  all  solid  minerals  royalties.  The 
producers  report  the  data,  on  a  mine- 
level  basis,  which  contains  basic  lease- 
level  production  volume,  valuation,  and 
sales  information.  The  SM&G  analyzes 
this  production  and  royalty  information 
to  assure  compliance  of  all  payments 
with  lease  terms,  regulations,  and  MMS 
policies  including  but  not  limited  to 
product  valuation,  production  and  sales 
allocation,  and  coal  washing  aiid/or 
transportation  allowance(s)  calculation. 


•  Contracts  and  Contract 
Amendments — Coal  and  metal 
producers  submit  sales  contracts, 
agreements,  and  contract  amendments 
semi-annually.  Sodium,  potassium, 
phosphate,  and  other  solid  mineral 
producers,  with  leases  containing  ad 
valorem  royalty  terms,  submit  the 
required  documents  only  if  specifically 
requested  by  MMS. 

•  Sales  Summaries — The  SM&G 
compares  sales  summary  information 
from  purchasers  to  production,  and 
royalty  information  submitted  on  Form 
MMS-4430  and  facility  data 
submissions. 

•  Facility  Data — Operators  of  wash 
plants  and  of  refining,  ore 
concentration,  or  other  processing 
facilities  for  any  coal,  sodium, 
potassium,  metals,  or  other  solid 
minerals  submit  facility  data 
information  for  months  in  which  they 
process  or  carry  an  inventory.  The 
SM&G  uses  this  facility  information  in 
its  compliance  process. 

•  Additional  Documents  or 
Evidence — The  MMS  requests  detailed 
statements,  documents,  or  other 
evidence,  i.e.  spot  sale  invoices,  weigh 
tickets,  laboratory  quality  reports, 
transportation  contracts,  and  service 
contracts,  supporting  our  ACM 
responsibilities  under  Federal  and 
Indian  lease  terms.  The  information 
might  further  define  a  cost  or  verify  a 
claim  made  by  the  producer. 

F  orm.  MMS^ 292 — Coal .  W  ashing 
Allowance  Report  and  Form  MMS- 
4293 — Goal  Transportation  Allowance 
Report — This  ICR  also  provides  for  the 
collection  of  coal  washing  and 
transportation  allowance  information 
for  Indian  leases.  The  information 
collected  is  essential  for  the  royalty 
valuation  process. 

The  MMS  developed  Forms  MMS- 
4292,  Coal  Washing  Allowance  Report, 
and  MMS— 4293,  Coal  Transportation 
Allowance  Report,  for  industry  to 


complete  when  reporting  or  requesting 
a  washing  or  transportation  allowance. 

Geothermal  Resources — This  ICR  also 
provides  for  the  collection  of 
information  on  the  current  royalty 
valuation  methods  for  geothermal 
resources,  which  are  grouped  by  usage 
(electrical  generation,  direct  use,  and 
by-product  recovery),  and  by 
disposition  of  the  resources  (arm’s- 
length  [unaffiliated]  contract  sales,  non¬ 
arm’s-length  contract  sales,  and  no 
contract  sales)  within  each  usage  group. 
The  MMS  relies  on  data  that  payors 
report  on  Form  MMS-2014  (ICR  1010- 
0139)  for  the  majority  of  our  business 
processes  including  geothermal 
information. 

OMB  Approval 

The  information  we  collect  under  this 
ICR  is  essential  for  the  royalty  valuation 
process.  Not  collecting  this  information 
would  limit  the  Secretary’s  ability  to 
discharge  fiduciary  duties  and  may  also 
result  in  the  inability  to  confirm  the 
accurate  royalty  value. 

Proprietary  information  submitted  to 
MMS  under  this  collection  is  protected. 
No  items  of  a  sensitive  nature  are 
collected.  Responses  are  mandatory  for 
Form  MMS-4430.  A  response  is 
required  to  obtain  benefits  for  Forms 
MMS-4292  and  MMS^293. 

Frequency  of  Response:  On  occasion, 
annually,  monthly. 

Estimated  Number  and  Description  of 
Respondents:  144  reporters. 

Estimated  Annual  Reporting  and 
Recordkeeping  “Houf’  Burden:  3,670 
hours. 

We  have  not  included  in  our 
estimates  certain  requirements 
performed  in  the  normal  course  of 
business  and  considered  usual  and 
customary.  The  following  chart  shows 
the  estimated  burden  hours  by  CFR- 
section  and  paragraph: 


Respondents’  Estimated  Annual  Burden  Hours 


Citation  30  CFR 

Reporting  and  recordkeeping  requirement 

Hour  burden 

Average  No. 
annual 

Annual  burden 
hours 

responses 

Part  202 — Royalties 
Subpart  H — Geothermal  Resources 


202.351(b)(3) . 

Pay  royalties  on  used,  sold,  or  otherwise  finally  dis¬ 
posed  of  byproducts. 

Hour  burden  covered  under  OMB  Control 
Number  1010-0139. 

202.S53(a),  (b),  (c),  and  (d)  . 

Report  on  Form  MMS-2014,  royalties  or  direct  use 
fee  due  for  geothermal  resources,  byproduct 
quantity,  and  commercially  demineralized,  water 
quantity. 

Hour  burden  covered  under  OMB  Control 
Number  1010-0139.  See  §210.52. 
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Citation  30  CFR 


Respondents’  Estimated  Annual  Burden  Hours— Continued 


Reporting  and  recordkeeping  requirement 


Part  206 — Product  Valuation 
Subpart  F — Federal  Coal 

206.253<c);  206.254;  206.257(d)(1)  ...  Maintain  accurate  records  for  Federal  lease  coal  and  .4166  816  340 

all  data  relevant  to  the  royalty  value  determination. 

Report  the  coal  quantity  information  on  appro¬ 
priate  forms  under  30  CFR  part  210. 

206.257(b)(1),  (b)(3),  (b)(4),  (d)(2) .  Demonstrate  and  certify  your  arm’s-length  contract  AUDIT  PROCESS.  See  Note. 

provisions  including  all  consideration  paid  by  , 

buyer,  directly  or  indirectly,  for  coal  production. 

Provide  written  information  of  reported  arm’s- 
length  coal  sales  value  and  quantity  data. 


206.257(d)(3) . ‘  Submit  a  one-time  notification  when  first  reporting  2  12 

royalties  on  Form  MMS-4430  and  for  a  change  in 
method. 


206.257(f)  .  Submit  all  available  data  relevant  to  the  value  deter-  5  15 

mination  proposal. 


206.257(i)  .  Write  and  sign  contract  revisions  or  amendments  by  2  1  2 

all  parties  to  an  arm’s-length  contract,  and  retro¬ 
actively  apply  revisions  or  amendments  to  royalty 
value  for  a  period  not  to  exceed  two  years. 


206.259(a)(1),  (a)(3) .  Demonstrate  that  your  contract  is  arm’s-length.  Pro-  AUDIT  PROCESS.  See  Note. 

vide  written  information  justifying  the  lessee’s 
washing  costs. 


206.259(a)(1) .  Report  actual  washing  allowance  on  Form  MMS-  .34  12  4 

4430  for  arm’s-length  sales. 


206.259(b)(1) .  Report  actual  washing  allowance  on  Form  MMS-  .75  48  36 

4430  for  rKMi-arm’s-length  or  no  contract  sales. 


206.259(b)(2)(iv) .  Report  washing  allowance  on  Form  MMS-4430  after  11  1 

lessee  elects  either  method  for  a  wash  plant. 


206.259(b)(2)(iv)(A)  .  Report  washing  alloweince  on  Form  MMS-4430  for  ^  1  1 

depreciation — use  either  straight-line,  or  a  unit  of 
production  method. 


206.259(c)(1),  (c)(2)  .  Submit  arm’s-length  and  non-arm’s-length  washing  AUDIT  PRCX^ESS.  See  Note. 

contracts  and  related  documents  to  MMS. 


206.262(a)(1) .  Report  transportation  allowance  on  Form  MMS-4430  .33  240  8( 


206.262(a)(1),  (a)(3) .  Demonstrate  that  your  contract  is  arm’s-length.  Pro-  AUDIT  PROCESS.  See  Note. 


vide  written  information  justifying  your  transpor¬ 
tation  costs  when  MMS  determines  the  costs  un¬ 
reasonable. 


206.262(b)(1) .  Report  actual  transportation  allowance  on  Form  .75  24  18 

MMS-4430  for  non-arm’s-length  or  no  contract 
sales. 

206.262(b)(2)(iv) .  Report  transportation  allowance  on  Form  MMS-4430  1  1  1 

after  lessee  elects  either  method  for  a  transpor¬ 
tation  system. 


206.262(b)(2)(iv)(A)  .  Report  transportation  allowance  on  Form  MMS-4430  111 

for  depreciation — use  either  straight-line,  or  a  unit 
of  production  method. 


206.262(b)(3) .  Apply  to  MMS  for  exception  from  the  requirement  of  ■  1  1  1 

computing  actual  costs. 


206.262(c)(1),  (c)(2),  (e) .  Submit  all  arm’s-length  transportation  contracts,  pro-  AUDIT  PROCESS.  See  Note. 

duction  agreements,  operating  agreements,  and 
related  docunrents  to  MMS. 
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Respondents’  Estimated  Annual  Burden  Hours— Continued 


Citation  30  CFR 

Reporting  and  recordkeeping  requirement 

Hour  burden 

Average  No. 

annual 

responses 

Annual  burden 
hours 

206.264  . 

Propose  the  value  of  coal  for  royalty  purposes  to 
MMS  for  an  ad  valorem  Federal  coal  lease. 

1 

1 

I 

1 

206.265  . . . 

Notify  MMS  if,  prior  to  use,  sale,  or  other  disposition, 
you  enhanced  the  value  of  coal. 

1 

1 

1 

Subpart  H — Geothermal  Resources 


206.301(b)  . 

. 

Certify  values  reported  for  royalty  purposes  as  bona 
fide  sales  not  involving  considerations  other  than 
the  sale  of  the  mineral,  and  required  to  supply 
supporting  information. 

AUDIT  PROCESS.  See  Note. 

206.352(b)(1)(ii)  . 

Determine  the  royalty  on  produced  geothermal  re¬ 
sources,  used  in  your  power  plant  for  generation 
and  sale  of  electricity,  for  Class  1  leases,  as  ap¬ 
proved  by  MMS. 

1 

1 

1 

206.353(c)(2)(i){A),  (d)(9),  (e)(4)  . 

Include  a  return  on  capital  you  invested  when  the 
purchase  of  real  estate  for  transmission  facilities  is 
necessary.  Allowable  operating  and  maintenance 
expenses  include  other  directly  allocable  and  at¬ 
tributable  operating  and  maintenance  expenses 
that  you  can  document. 

AUDIT  PROCESS.  See  Note. 

206.353(g)  . 

Request  change  to  other  depreciation  alternative 
method  with  MMS  approval. 

1 

1 

1 

206.353(h)(1)  . 

Use  a  straight-line  depreciation  method,  but  not 
below  salvage  value,  for  equipment. 

1 

1 

1 

206.353(m)(2)  . 

Amend  your  prior  estimated  Form  MMS-2014  re¬ 
ports  to  reflect  actual  transmission  cost  deduc¬ 
tions,  and  pay  any  additional  royalties  due  plus  in¬ 
terest. 

Hour  burden  covered  under  0MB  Control 
Number  1010-0139. 

206.353(n)  . . . 

- 

Submit  all  arm’s-length  transmission  contracts,  pro¬ 
duction  and  operating  agreements  and  related 
documents,  and  other  data  for  calculating  the  de¬ 
duction. 

AUDIT  PROCESS.  See  Note. 

206.354(b)(1)(ii)  . 

Redetermine  your  generating  cost  rate  annually  and 
request  MMS  approval  to  use  a  different  deduction 
period. 

1 

1 

1 

206.354(c)(2)(i)(A),  (d)(9),  (e)(4)  . 

Include  a  return  on  capital  you  invested  when  the 
purchase  of  real  estate  for  a  power  plant  site  is 
necessary.  Allowable  operating  and  maintenance 
expenses  include  other  directly  allocable  and  at¬ 
tributable  operating  and  maintenance  expenses 
that  you  can  document. 

AUDIT  PROCESS.  See  Note. 

206.354(g)  . 

Request  change  to  other  depreciation  alternative 
.  method  with  MMS  approval.' 

1 

1 

1 

206.354(h)  . 

Use  a  straight-line  depreciation  method,  but  not 
below  the  salvage  value,  for  equipment. 

1 

1 

1 

206.354(m)(2)  . 

Amend  your  prior  estimated  Form  MMS-2014  re¬ 
ports  to  reflect  actual  generating  cost  deductions 
and  pay  any  additional  royalties  due  plus  interest. 

Hour  burden  covered  under  0MB  Control 
Number  1010-0139. 

206.354(n)  . 

Submit  all  arm’s-length  power  plant  contracts,  pro¬ 
duction  and  operating  agreements  and  related 
documents,  and  other  data  for  calculating  the  de- 

AUDIT  PROCESS.  See  Note. 
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Respondents’  Estimated  Annual  Burden  Hours— Continued 


Citation  30  CFR 


206.356(a)(1) 


206.356(a)(2) 


206.356(a)(3) 


206.356(c) 


206.357(b)(3) 


206.358(d) 


206.358(d)(2) 


206.358(e) 


206.359(a)(1).  (a)(2).  (c)(2)(i)(A). 

(d)(9).  (e)(4). 


206.359(g) 


206.359(h)(1) 


206.360(a)(1).  (a)(2).  (b) 


206.361(a)(1) 


Reporting  and  recordkeeping  requirement 


Determine  the  royalty  on  produced  significant  geo¬ 
thermal  resource  quantities,  for  Class  I  leases, 
with  the  weighted  average  of  the  arm’s-length 
gross  proceeds  used  to  operate  the  same  direct- 
use  facility. 


For  Class  I  leases,  the  efficiency  factor  of  the  alter¬ 
native  energy  source  will  be  0.7  for  coal  and  0.8 
for  oil,  natureil  gas,  and  other  fuels  derived  from  oil 
and  natural  gas,  or  an  efficiency  factor  proposed 
by  the  lessee  and  approved  MMS. 


For  Class  I  leases,  a  royalty  determined  by  any 
other  reasonable  method  approved  by  MMS. 


Provide  MMS  data  showing  the  geothermal  produc¬ 
tion  amount,  in  pounds  or  gallons  of  geothermal 
fluid,  to  input  into  the  fee  schedule  for  Class  III 
leases. 


The  MMS  will  determine  fees  on  a  case-by-case 
basis  for  geothermal  resources  other  than  hot 
water. 


Determine  the  royalty  due  on  byproducts  by  any 
other  reasonable  valuation  method  approved  by 
MMS. 


Use  a  discrete  field  on  Form  MMS-2014  to  notify 
MMS  of  a  transportation  allowance. 

Submit  arm's-length  transportation  contracts  for  re¬ 
views  and  audits,  if  MMS  require. 


Pay  any  additional  royalties  due  plus  interest,  if  you 
have  improperly  determined  a  byproduct  transpor¬ 
tation  allowance. 


Provide  written  information  justifying  your  transpor¬ 
tation  costs  if  MMS  require  you  to  determine  the 
byproduct  transportation  allowance.  Include  a  re¬ 
turn  on  capital  if  the  purchase  was  necessary.  Al¬ 
lowable  operating  and  maintenance  expenses  in¬ 
clude  any  other  directly  allocable  and  attributeible 
operating  arid  maintenance  expenses  that  you  can 
document. 


The  lessee  may  not  later  elect  to  change  to  the. 
other  alternative  without  MMS  approval  to  com¬ 
pute  costs  associated  with  capital  investment. 


You  must  use  a  straight-line  depreciation  method 
based  on  the  life  of  either  equipment,  or  geo¬ 
thermal  project. 


You  must  amend  your  prior  Form  MMS-2014  re¬ 
ports  to  reflect  actual  byproduct  transportation  cost 
deductions  and  pay  any  additional  royalties  due 
plus  interest. 


Retain  all  data  relevant  to  the  royalty  value,  or  fee 
you  paid.  Show  how  you  calculated,  then  submit 
all  data  to  MMS  upon  request. 


The  MMS  may  review  and  audit  your  data  and  will 
direct  you  to  use  a  different  measure,  if  royalty 
value,  gross  proceeds,  or  fee  is  inconsistent  with 
subpart. 


Hour  burden 


Average  No. 

annual 

responses 


Annual  burden 
hours 


Hour  burden  covered  under  OMB  Control 
Number  1010-0139. 


AUDIT  PROCESS.  See  Note. 


AUDIT  PROCESS.  See  Note. 
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Respondents’  Estimated  Annual  Burden  Hours— Continued 


Citation  30  CFR 

Reporting  and  recordkeeping  requirement 

Hour  burden 

Average  No. 

annual 

responses 

Annual  burden 
hours 

206.361(a)(2)  . 

Pay  either  royalties  or  fees  due  plus  interest  if  MMS 
directs  you  to  use  a  different  royalty  value,  meas¬ 
ure  of  gross  proceeds,  or  fee. 

Hour  burden  covered  under  OMB  Control 
Number  1010-0139. 

206.361(b),  (c),  (d)  . 

The  MMS  may  require  you  to;  Increase  the  gross 
proceeds  to  reflect  any  additional  consideration; 
use  another  valuation  method;  provide  written  in¬ 
formation  justifying  your^  gross  proceeds;  dem¬ 
onstrate  that  your  contract  is  arm’s  length;  and 
certify  that  the  provisions  in  your  sales  contract  in¬ 
clude  all  of  the  consideration  the  buyer  paid  you. 

AUDIT  PROCESS.  See  Note. 

206.361(f)(2)  . 

Write  and  sign  contract  revisions  or  amendments  by 
all  parties  to  the  contract. 

1 

1 

1 

206.364(a)(1)  . 

Request  a  value  determination  from  MMS  in  writing 

3 

20 

60 

206.364(c)(2)  .; . '. . 

Make  any  adjustments  in  royalty  payments,  if  you 
owe  additional  royalties,  and  pay  the  royalties 
owed  plus  interest  after  the  Assistant  Secretary 
issues  a  determination. 

Hour  burden  covered  under  OMB  Control 
Number  1010-0139. 

206.364(d)(2)  . . 

You  may  appeal  an  order  requiring  you  to  pay  roy¬ 
alty  under  the  determination. 

Hour  burden  covered  under  OMB  Control 
Number  1010-0122. 

206.366  . . . 

State,  tribal,  or  local  government  lessee  must  pay  a 
nominal  fee,  if  uses  a  geothermal  resource. 

Hour  burden  covered  under  OMB  Control 
Number  1010-0139. 

Subpart  J — Indian  Coal 


206.456(b)(1),  (b)(3),  (b)(4)  . 

Demonstrate  that  your  contract  is  arm’s-length.  Pro¬ 
vide  written  information  justifying  the  reported  coal 
value.  And  certify  that  your  arm’s-length  contract 
provisions  include  all  direct  or  indirect  consider¬ 
ation  paid  by  buyer  for  the  coal  production. 

AUDIT  PROCESS.  See  Note. 

206.456(d)(1);  206.452  (c);  206.453  .. 

Retain  all  data  relevant  to  the  determination  of  roy¬ 
alty  value  to  which  individual  Indian  lease  coal 
should  be  allocated.  Report  coal  quantity  informa¬ 
tion  on  Form  MMS-4430,  Solid  Minerals  Produc¬ 
tion  and  Royalty  Report,  as  required  under  30 
CFR  part  210. 

.42 

48 

20 

206.456(d)(2)  . . . 

An  Indian  lessee  will  make  available  arm’s-length 
sales  and  sales  quantity  data  foe  like-quality  coal 
sold,  purchased,  or  otherwise  obtained  from  the 
area  when  requested  by  an  authorized  MMS  or  In¬ 
dian  representative,  or  the  Inspector  General  of 
the  Department  of  the  Interior  or  other  persons  au¬ 
thorized  to  receive  such  information. 

AUDIT  PROCESS.  See  Note. 

206.456(d)(3)  . 

Notify  MMS  by  letter  identifying  the  valuation  method 
used  and  procedure  followed. 

1 

1 

1 

1 

206.456(f)  . 

Propose  a  value  determination  method  to  MMS;  sub¬ 
mit  alt  available  data  relevant  to  method;  and  use 
that  method  until  MMS  decides. 

1 

•  1 

1 

206.456(i)  . 

Write  and  sign  contract  revisions  or  amendments  by 
all  parties  to  an  arm’s-length  contract. 

1 

1 

1 
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Respondents’  Estimated  Annual  Burden  Hours — Contiraied 


Citation  30  CFR 

Reporting  and  recordkeeping  requirement 

Hour  burden 

Average  No. 

annual 

responses 

Annual  burden 
hours 

206.458<a)(1).  (b)(1).  (c)(1)(i), 

(c)(1)(iii).  (c)(2)(i).  (c)(2)(iH). 

Deduct  the  reasonable  actual  coal  washing  allow¬ 
ance  costs  incurred  under  an  arm’s-length  con¬ 
tract.  and  allowance  based  upon  their  reasonable 
actual  costs  under  a  non-arm’s-length  or  no  con¬ 
tract.  after  submitting  a  completed  page  one  of 
Form  MMS-4292,  Coal  Washing  Allowance  Re¬ 
port.  containing  the  actual  costs  for  the  previous 
reporting  period,  within  3  months  after  the  end  of 
the  calendar  year  after  the  initTal  and  for  suc¬ 
ceeding  reporting  periods,  and  report  deduction  on 
Form  MMS-'4430  for  an  arm’s-length,  or  a  non¬ 
arm’s-length,  or  no  contract. 

2 

1 

2 

206.458(a)(3) . . 

Provide  written  information  justifying  your  washing 
costs  when  MMS  determines  your  washing  value 
unreasonable. 

AUDIT  PROCESS.  See 

!  Note. 

206.458(b)(2)(iv) . 

The  lessee  may  not  later  elect  to  change  to  the 
other  alternative  without  MMS  approval. 

1 

1 

1 

206.458(b)(2)(iv)(A)  . 

Elect  either  a  straight-line  depreciation  method 
based  on  the  life  of  equipment  or  reserves,  or  a 
unit  of  production  method. 

1 

1 

i 

1 

1 

206.458(c)(1)(iv).  (c)(2)(vi)  . 

Submit  arm’s-length  washing  contracts  and  all  re¬ 
lated  data  used  on  Form  MMS-4292. 

AUDIT  PROCESS.  See 

!  Note. 

206.461(a)(1).  (b)(1).  (c)(1)(i). 

(c)(1)(iii).  (c)(2)(i).  (c)(2)(iii). 

Submit  a  completed  page  one  of  Form  MMS-4293, 
Coal  Transportation  Allowance  Report,  of  reason¬ 
able,  actual  transportation  allowance  costs  in¬ 
curred  by  the  lessee  for  transporting  the  coal 
under  an  arm’s-length  contract,  in  which  you  may 
claim  a  transportation  allowance  retroactively  for  a 
period  of  not  more  than  3  months  prior  to  the  first 
day  of  the  month  that  you  filed  the  form  with 
MMS,  unless  MMS  approves  a  longer  period  upon 
a  showing  of  good  cause  by  the  lessee.  Submit 
also  a  completed  Form  MMS-4293  based  upon 
the  lessee’s  reasonable  actual  costs  under  a  non¬ 
arm’s-length  or  no  contract.  (Emphasis  added.). 

2 

1 

2 

206.461(a)(3)  . 

Provide  written  information  justifying  your  transpor¬ 
tation  costs  when  MMS  determines  your  transpor¬ 
tation  value  unreasonable.  -.r,.  ,  -  ' 

AUDIT 

PROCESS.  See 

Note. 

206.461  (b)(2)(iv) . 

Submit  completed  Form  MMS-4293  after  a  lessee 
has  elected  to  use  either  method  for  a  transpor¬ 
tation  system. 

1 

1 

1 

206.461  (b)(2)(iv)(A)  . 

“Submit  completed  Form  MMS-4293  to  compute  de¬ 
preciation  for  election  to  use  either  a  straight-line 
depreciation,  or  unit-of-production  method. 

1 

1 

1 

206.461(b)(3) . . . 

Submit  completed  Form  MMS-4293  for  exception 
from  the  requirement  of  computing  actual  costs. 

1 

^  1 

1 

206.461  (c)(1)(iv).  (c)(2)(vi)  . 

Submit  arm’s-length  transportation  contracts,  produc¬ 
tion  and  operating  agreements,  and  related  docu¬ 
ments  used  on  Form  MMS-4293. 

AUDIT 

■  PROCESS.  See 

Note. 

206.463 . 

Propose  the  value  of  coal  for  royalty  purposes  to 
MMS  for  an  aA  valorem  Federal  coal  lease. 

1 

1 

1 

206.464 . 

Notify  MMS  if,  prior  to  use,  sale,  or  other  disposition, 

•  you  enhance  the  value  of  coal. 

1 

1 

1 
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Respondents’  Estimated  Annual  Burden  Hours— Continued 


Citation  30  CFR 

Reporting  and  recordkeeping  requirement  * 

Hour  burden 

Average  No. 
annual 

Annual  burden 
hours 

responses 

Part  210 — Forms  and  Reports 
Subpart  E — Solid  Minerals,  General 


210.201(a)(1);  206.259(c)(1)(i),  (c)(2). 
(e)(2);  206.262(c)(1),  (c)(2)(i), 

(e)(2);  206.458(c)(4),  (e)(2); 

206.461(c)(4),  (e)(2). 

Submit  a  completed  Form  MMS-4430.  Report  wash¬ 
ing  and  transportation  allowances  as  a  separate 
line  on  Form  MMS-4430  for  arm’s-length,  non¬ 
arm’s-length,  or  no  contract  sales,  unless  MMS 
approves  a  different  reporting  procedure.  Submit 
also  a  corrected  Form  MMS-4430  to  reflect  actual 
costs,  together  with  any  payment,  in  accordance 
with  instructions  provided  by  MMS. 

.75 

1,668 

1,251 

210.202(a)(1).  (c)(1)  . 

Submit  sales  summaries  via  electronic  mail  where 
possible  for  all  coal  and  other  solid  minerals  pro¬ 
duced  from  Federal  and  Indian  leases  and  for  any 
remote  storage  site. , 

.50 

1,140 

570 

210.203(a)  . 

Submit  sales  contracts,  agreements,  and  contract 
amendments  for  sale  of  all  coal  and  other  solid 
minerals  produced  from  Federal  and  Indian  leases 
with  ad  valorem  royalty  terms. 

1 

30 

30 

210.204(a)(1)  . . . 

Submit  facility  data  if  you  operate  a  wash  plant,  re¬ 
fining,  ore  concentration,  or  other  processing  facil¬ 
ity  for  any  coal,  sodium,  potassium,  metals,  or 
other  solid  minerals  produced  from  Federal  or  In¬ 
dian  leases  with  ad  valorem  royalty  terms. 

.25 

360 

90 

210.205(a),  (b) . 

Submit  detailed  statements,  documents,  or  other  evi¬ 
dence  necessary  to  verify  compliance,  as  re¬ 
quested. 

AUDIT  PROCESS.  See  Note. 

Subpart  H — Geothermal  Resources 


210.351  . 

Maintain  geothermal  records  on  microfilm,  micro¬ 
fiche,  or  other  recorded  media. 

Hour  burden  covered  under  OMB  Control 
Number  1010-0139. 

210.352  . 

Submit  additional  geothermal  information  on  special 
forms  or  reports. 

1 

1 _ 

1 

1 

210.353  . 

Submit  completed  Form  MMS-^201 4  monthly  once 
sales  or  utilization  of  geothermal  production  occur. 

Hour  burden  covered  under  OMB  Control 
Number  1010-0139. 

Part  212 — Records  and  Forms  Maintenance 

Subpart  E — Solid  Minerals — General 

212.200(a)  . 

Maintain  all  records  pertaining  to  Federal  and  Indian 
solid  minerals  leases  for  6  years  after  records  are 
generated  unless  the  record  holder  is  notified,  in 
writing. 

.25 

4,064 

1,016 

Subpart  H — Geothermal  Resources 


212.351(a)  . . 

Retain  accurate  and  complete  records  for  payments 
of  royalties,  rentals,  and  other  amounts  due  of 
Federal  geothermal  leases. 

Hour  burden  covered  under  OMB  Control  Num¬ 
bers  1010-0139  (for  Forms  MMS-2014  and 
MMS-^054). 

212.351(b)  . . 

Maintain  all  records  pertaining  to  Federal  geothermal 
leases  by  a  lessee,  operator,  revenue  payor,  or 
other  person  for  6  years. 

Hour  burden  covered  under  OMB  Control  Num¬ 
bers  1010-0139  (for  Forms  MMS-2014  and 
MMS-4054). 

Part  217— Audits  and  Inspections 
Subpart  E — Coal 


217.200  . 

Furnish,  free  of  charge,  duplicate  copies  of  audit  re- 

AUDIT  PROCESS.  See  Note. 

ports  that  express  opinions  on  such  compliance 

• 

with  Federal  lease  terms. 
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1 

Citation  30  CFR  | 

*  1 

Reporting  and  recordkeeping  requirement 

. 

i 

Hour  burden 

Average  No. 
annual 
responses 

Annual  burden 
hours 

Subpart  F — Other  Solid  Minerals 

217.250  . . . 

Furnish,  free  of  charge,  duplicate  copies  of  annual  or 
other  audits  of  your  books. 

AUDIT  PROCESS.  See  Note. 

Subpart  G — Geothermal  Resources 

217.300  . 

The  Secretary  or  his/her  authorized  representative, 
will  initiate  and  conduct  audits  or  reviews  that  re¬ 
late  to  compliance  with  applicable  regulations. 

AUDIT  PROCESS.  See  Note. 

Part  218 — Collection  of  Royalties,  Rentals,  Bonuses,  and  Other  Monies 

Due  the  Federal  Government  and  Credits  and  Incentives  Due  Lessees 

Subpart  B — Oil  and  Gas,  General 

218.57(a)(2).  (b)(3)(i) . 

Person  (“informant”)  should  submit  any  information 
he  or  she  believes  would  be  valuable-  to  MMS  in 
writir>g,  in  the  form  of  a  letter  and  notify  the  MMS 
Director  that  he/she  is  claiming  a  reward. 

1 

1 

1 _ 

1 

Subpart  E — Solid  Minerals — General 

218.201(b):  206.457(b):  206.460(d)  ... 

You  must  tpnder  all  payments  under  §218.51  except 
for  Form  MMS-4430  payments,  include  both  your 
customer  identification  and  your  customer  drcu- 
ment  identification  numbers  on  your  payment  doc¬ 
ument,  and  you  shall  be  liable  for  any  additional 
royalties,  plus  interest,  if  improperly  determined  a 
washing  or  transportation  allowance. 

.0055  1 

1,368 

8 

218.203(a).  (b) . 

Recoup  an  overpayment  on  Indian  mineral  leases 
through  a  recoupment  on  Form  MMS-4430 

1  against  the  current  month’s  royalties  and  submit 
the  tribe's  written  permission  to  MMS. 

1 

1 

1 

Subpart  F — Geothermal  Resources 


218.300  . 

Submit  all  rental  and  deferred  bonus  payments  when 
due  and  pay  in  value  all  royalties  due  determined 
by  MMS. 

Hour  burden  covered  under  OMB  Control 
Number  1010-0139. 

218.301  . 

The  payor  shall  tender  all  payments . 

Hour  burden  covered  under  OMB  Control 
Number  1010-0139. 

218.304 . 

Pay  the  direct  use  fees  in  addition  to  the  annual 
rental  due. 

Hour  burden  covered  under  OMB  Control 
Number  1010-0139. 

218.305(a)  .  . 

Pay  advanced  royalties,  under  43  CFR 
3212.15(a)(1)  to  retain  your  lease,  that  equal  to 
the  average  monthly  royalty  you  paid  under  30 
CFR  part  206,  subpart  H. 

Hour  burden  covered  under  OMB  Control 
Number  1010-0139. 

218.306(a)(2)  . . 

You  may  receive  a  credit  against  royalties  if  MMS 
approves  in  advance  your  cohtract. 

1 

L 

4 

218.306(b)  . 

Pay  in  money  any  royalty  amount  that  is  not  offset 
by  the  credit  allowed  under  this  section. 

Hour  burden  covered  under  OMB  Control 
Number  1010-0139. 

Total  Burden . . . 

9,880 

3,670 

Note:  AUDIT  PROCESS — The  Office  of  Regulatory  Affairs  determined  that  the  audit  process  is  exempt  from  the  Paperwork  Reduction  Act  of 
1995  because  MMS  staff  asks  non-standard  questions  to  resolve  exceptions.^ 


Estimated  Annual  Reporting  and 
Recordkeeping  “Non-hour  Cost”  Burden: 
We  have  identified  no  “non-hour  cost” 
burden  associated  with  the  collection  of 
information. 


Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  Section  3506(c)(2)(A) 
requires  each  agency  to  “*  *  *  provide 
60-day  notice  in  the  Federal  Register 
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*  *  *  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *  *  *.” 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. , 
The  PRA  also  requires  agencies  to 
estimate  the  total  annual  reporting  “non¬ 
hour  cost”  burden  to  respondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  If  you  have 
costs  to  generate,  maintain,  and  disclose 
this  information,  you  should  comment 
and  provide  your  total  capital  and 
startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  and  testing  equipment;  and 
record  storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 
1, 1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
ICR  submission  for  0MB  approval, 
including  appropriate  adjustments  to 
the  estimated  burden.  We  will  provide 
a  copy  of  the  ICR  to  you  without  charge 
upon  request.  We  also  will  post  the  ICR 
at  http://www.mrm.mms.gov/Laws_R_D/ 
FRNotices/FRInfCoIl.h  tm . 

Public  Comment  Policy:  We  will  post 
all  comments,  including  names  and 
addresses  of  respondents,  at  http:// 
www.regulations.gov.  Before  including 
your  address,  phone  number,  e-mail 
address,  or  other  personal  identifying 
information  in  your  comment,  be 
advised  that  your  entire  comment — 
including  your  personal  identifying 


information — may  be  made  publicly 
available  at  any  time.  While  you  can  ask 
us  in  your  comment  to  withhold  from 
public  view  your  personal  identifying 
information,  we  cannot  guarantee  that 
we  will  be  able  to  do  so. 

MMS  Information  Collection 
Clearance  Officer:  Arlene  Bajusz  (202) 
208-7744. 

Dated  April  2,  2010. 

Gregory  J.  Gould, 

Associate  Director  for  Minerals  Revenue 
Management. 

[FR  Doc.  2010-8196  Filed  4-9-10;  8:45  am] 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

[Docket  No.  MMS-2010-OMM-0018] 

MMS  Information  Collection  Activity: 
1010-0067,  Oil  and  Gas  Well- 
Completion  Operations,  Extension  of  a 
Coliection;  Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  of  an 
information  collection  (1010-0067). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  MMS  is  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
concerns  the  paperwork  requirements  in 
the  regulations  under  30  CFR  250, 
Subpart  E,  “Oil  and  Gas  Well- 
Completion  Operations.” 

DATES:  Submit  written  comments  by 
June  11,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cheryl  Blundon,  Regulations  and 
Standards  Branch  at  (703)  787-1607. 
You  may  also  contact  Cheryl  Blundon  to 
obtain  a  copy,  at  no  cost,  of  the 
regulation  that  requires  the  subject 
collection  of  information. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods  listed 
below. 

•  Electronically:  go  to  http:// 
www.regulations.gov.  In  the  entry  titled 
“Enter  Keyword  or  ID,”  enter  docket  ID 
MMS-2010-OMM-0018  then  click 
search.  Follow  the  instructions  to 
submit  public  comments  and  view 
supporting  and  related  materials 
available  for  this  collection.  The  MMS 
will  post  all  comments. 

•  Mail  or  hand-carry  comments  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  Attention:  Cheryl 
Blundon;  381  Elden  Street,  MS— 4024; 


Herndon,  Virginia  20170—4817.  Please 
reference  ICR  1010-0067  in  your 
comment  and  include  your  name  and 
return  address. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  part  250,  subpart  E,  Oil 
and  Gas  Well-Completion  Operations. 

OMB  Control  Number:  1010-0067. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  43  U.S.C.  1331  et  seq., 
and  43  U.S.C.  1801  et  seq.  requires  the 
Secretary  of  the  Interior  to  preserve, 
protect,  and  develop  oil  and  gas 
resources  in  the  OCS  in  a  manner  that 
is  consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation’s 
energy  needs  as  rapidly  as  possible; 
balance  orderly  energy  resources 
development  with  protection  of  the 
human,  marine,  and  coastal 
environment;  ensure  the  public  a  fair 
and  equitable  return  on  OCS  resources; 
and  preserve  and  maintain  free 
enterprise  competition.  Section  1332(6) 
of  the  OCS  Lands  Act  (43  U.S.C.  1332) 
requires  that  “operations  in  the  [0]uter 
Continental  Shelf  should  be  conducted 
in  a  safe  manner  by  well-trained 
personnel  using  technology, 
precautions,  and  techniques  sufficient 
to  prevent  or  minimize  the  likelihood  of 
blowouts,  loss  of  well  control,  fires, 
spillages,  physical  obstruction  to  other 
users  of  the  waters  or  subsoil  and 
seabed,  or  other  occurrences  which  may 
cause  damage  to  the  environment  or  to 
property,  or  endanger  life  or  health.” 
This  authority  and  responsibility  are 
among  those  delegated  to  the  Minerals 
Management  Service  (MMS).  To  carry 
out  these  responsibilities,  MMS  issues 
regulations  governing  oil  and  gas  and 
sulphur  operations  in  the  OCS.  This  ICR 
addresses  30  CFR  part  250,  subpart  E, 

Oil  and  Gas  Well-Completion 
Operations  and  the  associated 
supplementcuy  Notices  to  Lessees  and 
Operators  (NTL)  intended  to  provide 
clarification,  description,  or  explanation 
of  these  regulations. 

Regulations  at  30  CFR  part  250 
implement  these  statutory  requirements. 
The  MMS  District  Managers  analyze  and 
evaluate  the  information  and  data 
collected  under  Subpart  E  to  ensure  that 
planned  well-completion  operations 
will  protect  personnel  safety  and  natmal 
resources.  They  use  the  analysis  and 
evaluation  results  in  the  decision  to 
approve,  disapprove,  or  require 
modification  to  the  proposed  well- 
completion  operations.  Specifically, 
MMS  uses  the  information  to  ensure:  (a) 
Compliance  with  personnel  safety 
training  requirements;  (b)  crown  block 
safety  device  is  operating  and  can  be 
expected  to  function  to  avoid  accidents; 
(c)  proposed  operation  of  the  annular 
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preventer  is  technically  correct  and 
provides  adequate  protection  for 
personnel,  property,  and  natural 
resources;  (d)  well-completion 
operations  are  conducted  on  well 
casings  that  are  structurally  competent; 
and  (e)  sustained  casing  pressures  are 
within  acceptable  limits. 

We  will  protect  information  from 
respondents  considered  proprietary 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  and  its  implementing 
regulations  (43  CFR  part  2)  and  under 


regulations  at  30  CFR  250.197,  “Data 
and  information  to  be  made  available  to 
the  public  oribr  limtted  Inspection."  No 
items  of  a  sensitive  nature  are  .collected. 
Responses  are  mandatory. 

Frequency:  On  occasion,  weekly, 
monthly,  annually,  and  varies  by 
section. 

Description  of  Respondents:  Federal 
OCS  oil,  gas,  or  sulphur  lessees  and 
operators. 

Estimated  Reporting  and 
Recordkeeping  “Houf  Burden:  The 


currently  approved  annual  reporting 
burden  for  this  collection  is  18,756 
hours.  The  following  chart  details  the 
individual  components  and  respective 
hour  burden  estimates  of  this  ICR.  In 
calculating  the  burdens,  we  assumed 
that  respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 


Citation  30  CFR  250  subpart  E  & 
LTL7NTL 

Reporting  requirement 

1 

Hour  burden  ' 

Requests 

Request  approval  not  to  shut-in  well  during  equipment  movement . . 

1 

512 . ; . 

Request  field  well-completion  rules  be  established,  amended  or  canceled  (on  occa- 

1 

Sion;  however,  there  have  been  no  requests  in  many  years). 

500-517  . 

General  departure  and  alternative  compliance  requests  not  specifically  covered  else- 

2 

where  in  Subpart  E  regulations. 

Submittals 


505:  513:  515(a)  . 

Submit  forms  MMS-123,  MMS-124,  MMS-125  for  various  approvals,  including  re¬ 
mediation  procedure  for  SCP  (burden  included  in  1010-0141). 

0 

514(c):  515(a)  . 

Calculate  well-control  fluid  volume  and  post  near  operator’s  station:  submit  well-con¬ 
trol  procedure. 

1  . 

517(b) . 

Pressure  test,  caliper,  or  othenwise  evaluate  tubing  &  wellhead  equipment  casing: 
submit  results  (every  30  days  during  prolonged  operations). 

9 

Document/Record/Retain 


506  . 

Instruct  crew  members  in  safety  requirements  of  operations  to  be  performed:  docu¬ 
ment  meeting  (weekly  for  2  crews  x  2  weeks  per  xximpletion  =  4). 

20  minutes 

511  . 

Perform  operational  check  of  traveling-block  safety  device;  document  results  (weekly 

X  2  weeks  per  completion  =  2). 

30  minutes 

LTL*  . 

Record  diagnostic  test  results  . . . 

30  minutes 

516  tests:  516(i).G) . 

Record  BOP  test  results;  retain  records  2  years  following  completion  of  well  (when 
installed;  minimum  every  7  days;  as  stated  for  component);  request  alternative 
methods. 

30  minutes 

516(d)(5)  test:  516(i) . 

Function  test  annulars  and  rams;  document  results  (every  7  days  between  BOP 
tests — biweekly;  note:  part  of  BOP  test  when  conducted). 

30  minutes 

516(e) . 

Record  reason  for  postponing  BOP  system  tests  (on  occasion)  . 

10  minutes 

516(f) . 

Perform  crew  drills;  record  results  (weekly  for  2  crews  x  2  weeks  per  completion  = 
4). 

Retain  complete  record  of  well’s  casing  pressure  for  2  years  and  retain  diagnostic 
test  records  permanently. 

30  minutes 

LTL . : . 

1 

Notify 


502 


517(c);  LTL/NTL 

LTiyNTL  . 

NTL  . 


Notify  MMS  of  well-completion  rig  movement  on  or  off  platform  or  from  well  to  well 
on  same  platform  (Form  MMS-144)  (croSS  ref.  §250.403)  [burden  included  In 
1010-0150). 

Notify  MMS  if  sustained  casing  pressure  is  observed  on  a  well  . 

Report  failure  of  casing  pressure  to  bleed  to  zero  including  plan  to  remediate  . . 

Notify  MMS  when  remediation  procedure  is  complete . . . 


0 


1 

6 

1 


*LTL  dated  13  January  1994. 


Estimated  Reporting  and 
Recordkeeping  “Non-Hour  Cosf 
Burden:  We  have  identified  no  non-hour 
cost  burdens  for  this  collection. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  Until  OMB  approves  a 


collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  “*  *  *  to  provide 
notice  *  *  *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *  *  *”, 
Agencies  must  specifically  solicit 


comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  ia  useful;  (b)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
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minimize  the  burden  on  the  ' 
respondents,  including  the  use  of  i 
automated  collection  techniques  'or 
other  forms  of  information  technology. 

Agencies  must  also  estimate  the  non¬ 
hour  cost  burdens  to  respondents  or 
recordkeepers  resultirig  from  the 
collection  of  information.  Therefore,  if 
you  have  costs  to  generate,  maintain, 
and  disclose  this  information,  you 
should  comment  and  provide  your  total 
capital  and  startup  cost  components  or 
annual  operation,  maintenance,  and 
purchase  of  service  components.  You 
should  describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate{s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information,  monitoring,  and 
record  storage  facilities.  You  should  not 
include  estimates  for  equipment  or 
services  purchased:  (i)  Before  October  1, 
1995;  (ii)  to  comply  with  requirements 
not  associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
result  of  your  comments,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  om  submission  to  OMB. 

Public  Comment  Procedures:  Before 
including  your  address,  phone  number, 
e-mail  address,  or  other  personal 
identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
inforftiation  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

MMS  Information  Collection 
Clearance  Officer:  Arlene  Bajusz  (202) 
208-7744. 

Dated:  April  6,  £010. 

William  S.  Hauser, 

Acting  Chief,  Office  of  Offshore  Regulatory 
Programs. 

IFR  Doc.  2010-8195  Filed  4-9-10;  8:45  am] 

BILLING  CODE  4310-MR-P 


DEPARTMEffT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLCAC06900.L1 71  OOOOO.DROOOO] 

Notice  of  Availability  of  the  Record  of 
Decision  for  the  Carrizo  Plain  National 
Monument  Resource  Management 
Plan/Environmentai  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnONi.Notice  of  availability. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Record  of  Decision 
(ROD)/ Approved  Resource  Management 
Plan  (RMP)  for  the  Carrizo  Plain 
National  Monument  (CPNM),  located  in 
San  Luis  Obispo  and  Kem  counties  in 
Central  California.  The  California  State 
Director  signed  the  ROD  on  April  10, 
2010,  which  constitutes  the  final 
decision  of  the  BLM  and  makes  the 
Approved  RMP  effective  immediately. 
ADDRESSES:  Copies  of  the  ROD/ 
Approved  RMP  are  available  upon 
request  from  the  Field  Manager, 
Bakersfield  Field  Office,  Bureau  of  Land 
Management,  3801  Pegasus  Drive, 
Bakersfield,  CA  93308  or  via  the 
Internet  at  http://www.ca.blm.gov/ 
bakersfield.  Copies  of  the  ROD/ 
Approved  RMP  are  available  for  public 
inspection  at  the  above  location  and  at 
the  BLM  California  State  Office,  2800 
Cottage  Way,  Sacramento,  CA  95825. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Johna  Hurl, 
CPNM  Manager,  telephone  (661)  391- 
6093;  address  Bakersfield  Field  Office, 
Bureau  of  Land  Management,  3801 
Pegasus  Drive,  Bakersfield,  CA  93308;  e- 
mail  johna_hurl@ca.blm.gov. 
SUPPLEMENTARY  INFORMATION:  The 
CPNM  encompasses  206,635  acres  of 
BLM-administered  public  lands.  This 
Approved  RMP  provides  for  the 
protection  of  the  significant  natural  and 
cultural  resources  identified  in  the 
Presidential  Proclamation  establishing 
the  CPNM.  The  decisions  promulgated 
in  the  RMP  only  apply  to  Ae  BLM- 
administered  public  lands  and  mineral 
estate  within  the  Approved  RMP’s 
planning  area.  The  I^P  was  developed 
in  cooperation  with  the  BLM’s 
managing  partners  (The  Nature 
'Conservancy  and  California  Department 
of  Fish  and  Game),  the  CPNM  Advisory 
Committee,  and  the  public.  The  RMP 
process  considered  four  alternatives 
including  a  no-action  alternative.  The 
primary  issues  addressed  include  but 
are  not  limited  to  recreation,  protection 
of  sensitive  natural  and  cultural 
resoLuces,  livestock  grazing,  energy  cmd 


mineral  development,  arid  motorized 
vehicle  routes.  , 

The  Preferred  Alternative  in  the  Draft 
RMP/Draft  Environmental  Impact 
Statement  (EIS),  published  January  23, 
2009,  was  revised  to  address  comments 
received  during  the  90-day  public 
comment  period.  The  resultant 
alternative  became  the  Proposed  Plan  in 
the  Proposed  RMP/Final  EIS,  published 
on  November  13,  2009,  and  has  been 
carried  forward  as  the  Approved  RMP. 
Changes  made  from  the  Draft  RMP  to 
the  Final  RMP  in  response  to  public 
comments  include:  An  additional 
13,181  acres  to  be  managed  for 
wiRierness  characteristics,  in  addition 
to  the  54,464  acres  proposed  in  the  Draft 
RMP  preferred  alternative;  a 
requirement  that  only  street-legal 
vehicles,  no  off-highway  vehicles,  be 
allowed  on  designated  routes;  and 
provisions  to  provide  access  for  vehicles 
operated  by  people  with  physical 
handicaps.  Finally,  language  was 
clarified  regarding  grazing  and  mineral 
rights. 

Three  protests  were  received  during 
the  30-day  protest  period  following  the 
release  of  the  Proposed  RMP/Final  EIS, 
each  of  which  was  dismissed  or  denied 
by  the  BLM  Director.  Minor 
clarifications  and  changes  to  the  text 
were  made  between  the  Proposed  RMP/ 
Final  EIS  and  the  ROD/ Approved  RMP, 
including  clarifications  to  the  protection 
of  the  CPNM’s  vernal  pool  and  sag  pond 
habitats,  and  the  application  of  the 
mitigation  measures  listed  in 
Appendices  O  and  P,  as  appropriate  (to 
be  performed  in.  subsequent  site-specific 
NEPA  processes). 

The  California  Governor’s  Office  did 
not  identify  any  inconsistencies 
between  the  Proposed  RMP/Final  EIS 
and  State  or  local  plans,  policies,  and 
programs  following  the  60-day 
Governor’s  Consistency  Review 
(initiated  November  13,  2009)  in 
accordance  with  planning  regulations  at 
43  CFR,  Part  1610.3-2(e). 

The  BLM  has  determined  that  this 
ROD/ Approved  RMP  provides  for  long¬ 
term  protection  of  the  CPNM’s  values, 
while  allowing  for  authorized  uses, 
recreation  activities,  scientific  studies, 
and  interpretive  facilities. 

The  ROD/ Approved  RMP  contains 
decisions  that  identify  initial 
management  treatments  in  particular 
habitats  and  vegetative  communities, 
identify  wildland  fire  objectives  and 
appropriate  response  levels,  limit  use  on 
routes  located  in  areas  managed  for 
wilderness  characteristics,  require 
permits  for  aerial  sports  (e.g.,  hang 
gliding,  skydiving,  hobby  aircraft), 
provide  for  guided  tours  at  Painted 
Rock,  and  define  the  priority. 
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framework,  and  evaluation/approval 
process  for  research  projects  within  the 
CPNM.  These  decisions,  which  are 
contained  in  Attachment  C  of  the  ROD/ 
Approved  RMP,  are  implementation 
decisions  and  are  appealable  under  43 
CFR  part  4. 

Any  party  adversely  affected  by  an 
implementation  decision  may  appeal 
within  30  days  of  publication  of  Uiis 
Notice  of  Availability  pursuant  to  43 
CFR,  part  4,  subpart  E.  The  appeal  must 
be  filed  with  the  Bakersfield  Field 
Manager  at  the  above  listed  address. 
Please  consult  the  appropriate 
regulations  (43  CFR,  part  4,  subpart  EJ 
for  further  appeal  requirements. 

Timothy  Z.  Smith, 

Field  Manager,  Bakersfield  Field  Office. 

Authority:  40  CFR  1506.6. 

[FR  Doc.  2010-8434  Filed  4-8-10;  4:15  pm] 
BILUNG  CODC  4310-40-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-568] 

In  the  Matter  of  Certain  Products  and 
Pharmaceutical  Compositions 
Containing  Recombinant  Human 
Erythropoietin; 

Notice  of  Commission  Decision  to 
Grant  Amgen  Inc.’s  Motion  for  Partial 
Termination;  Notice  of  Request  for 
Written  Submissions  Relating  to 
Summary  Determination  and  to 
Remedy,  the  Public  Interest,  and 
Bonding 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  grant 
Amgen  Inc.’s  motion  for  partial 
termination  of  the  above-referenced 
investigation  and  that  the  Commission 
is  requesting  briefing  on  issues  relating 
to  summary  determination  and  to 
remedy,  the  public  interest,  and 
bonding. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Walters  Klancnik,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
708-5468.  Copies  of  non-confidential  ' 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 


telephone  (202)  205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  at  http://www.usitc.gov. 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission’s 
electronic  docket  (EDIS)  at  http:// 
edis.  usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  (202)  205-1810. 
SUPPLEMENTARY  INFORMATION:  On  May 
12,  2006,  the  Commission  instituted  an 
investigation  under  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337) 
based  on  a  complaint  filed  by  Amgen, 

Inc.  (“Amgen”)  of  Thousand  Oaks, 
California.  71  FR  27742  (May  12,  2006). 
The  complaint  asserted  a  violation  of 
sedtion  337  in  the  importation  into  the 
United  States,  sale  for  importation,  or 
sale  within  the  United  States  after 
importation  of  certain  products  and 
pharmaceutical  compositions 
containihg  recombinant  human 
erythropoietin  by  reason  of  infringement 
of  claims  1  and  2  of  U.S.  Patent  No. 
5,441,868  (“the  ’868  patent”),  claims  3, 

4,  5,  and  11  of  U.S.  Patent  No.  5,547,933 
(‘The  ’933  patent”),  claims  4-9  of  U.S. 
Patent  No.  5,618,698  (“the  ’698  patent”), 
claims  4  and  6  of  U.S.  Patent  No. 
5,621,080  (“the  ’080  patent”),  claim  7  of 
U.S.  Patent  No.  5,756,349  (“the  ’349 
patent”),  and  claim  1  of  U.S.  Patent  No. 
5,955,422  (“the  ’422  patent”).  The  notice 
of  investigation  named  Roche  Holding 
Ltd.  of  Basel,  Switzerland:  F.  Hoffman- 
La  Roche,  Ltd.  of  Basel,  Switzerland; 
Roche  Diagnostics  GmbH  of  Mannheim, 
Germany;  and  Hofftnan  La  Roche,  Inc.  of 
Nutley,  New  Jersey  (collectively, 
“Roche”)  as  respondents. 

On  August  31,  2009,  after  a  remand  of 
the  original  investigation  fi-om  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit,  Amgen  moved  for  • 
summary  determination  that  Roche 
violated  section  337  by  importing  and 
using  a  pegylated  erythropoietin 
product,  which  according  to  Amgen 
infi'inges  claims  1  and  2  of  the  ’868 
patent,  claim  3  of  the  ’933  patent,  claims 
6-9  of  the  ’698  patent,  and  claim  1  of 
the  ’422  patent.  Amgen  also  requested  a 
limited  exclusion  order  that  would 
preclude  importation  of  Roche’s  product 
regardless  of  the  party  seeking  to  import 
such  product.  Roche  does  not  oppose 
Amgen’s  motion  for  purposes  of  this 
investigation.  The  Commission 
investigative  attorney  (“lA”)  also  does 
not  oppose  Amgen’s  motion,  but 
indicated  that  the  motion  does  not 
resolve  asserted  claim  7  of  the  ’349 
patent  or  asserted  claims  4,5,  and  11  of 
the  ’933  patent. 


On  December  22,  2009,  Amgen  moved 
to  terminate  the  investigation  with 
respect  to  claims  4,  5,  and  11  of  the  ‘933 
patent,  claims  4  and  6  of  the  ‘080  patent, 
and  claims  4  and  5  of  the  ‘698  patent. 

In  addition,  on  December  31,  2009, 
Amgen  filed  a  supplemental  motion  for 
summary  determination  with  respect  to 
claim  7  of  the  ‘349  patent.  Roche  does 
not  oppose  these  motions.  The  lA  also 
does  not  oppose  Amgen’s  motion  to 
terminate  the  investigation  in  part,  but 
does  oppose  Amgen’s  supplemental 
motion  for  summary  determination. 

The  Commission  has  determined  to 
grant  Amgen’s  motion  to  terminate  the 
investigation  with  respect  to  claims  4,  5, 
and  11  of  the  ‘933  patent,  claims  4  and 
6  of  the  ‘080  patent,  and  claims  4  and 
5  of  the  ‘698  patent.  The  Commission 
has  determined  that  further  briefing  is 
necessary  to  decide  the  motion  for 
summary  determination. 

The  parties  are  requested  to  brief  their 
positions  on  the  following  issues  with 
reference  to  the  applicabl.e  law  and 
evidence: 

1.  How  does  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit’s 
decision  in  Amgen  Inc.  v.  F.  Hoffman- 
La  Roche  Ltd,  580  F.3d  1340  (Fed.  Cir. 
2009),  vacating  certain  aspects  of  the 
decision  by  the  United  States  District 
Court  of  Massachusetts  in  Amgen  Inc.  v. 
F.  H(^man-La  Roche,  Ltd.,  No.  05- 
12237-WGY  (D.  Mass.  Oct.  2,  2008), 
affect  Amgen’s  original  motion  for 
summary  determination  filed  on  August 
31,  2009,  for  each  asserted  claim?  Please 
address  the  Commission’s  February  3, 
2009  opinion  in  Certain  Semiconductor 
Integrated  Circuits  Using  Tungsten 
Metallization  and  Products  Containing 
Same,  Inv.  No.  337-TA-648.. 

2.  If  the  Commission  can  proceed 
with  respect  to  any  claim(s),  please' 
explain  whether  the  Commission  should 
apply  the  principles,  of  claim  or  issue 
preclusion  to  the  district  court  case  and 
what  standard  the  Commission  should 
apply. 

3.  Can  the  Commission  apply  claim  or 
issue  preclusion  to  the  permanent 
injunction  order  issued  by  the  district 
court  on  December  22,  2009,  and  if  so, 
to  what  effect?  Does  the  stipulation, 
which  is  signed  by  the  parties  and 
which  appears  before  the  permanent 
injunction,  form  part  of  the  district 
court’s  judgment?  If  so,  does  Amgen  rely 
on  the  stipulation  for  claim  or  issue 
preclusion?  Please  provide  case  law 
supporting  your  positions. 

4.  If  the  Commission  denies  Amgen’s 
motions  for  summary  determination 
with  respect  to  any  claims,  how  should 
the  Commission  proceed  with  respect  to 
those  claims? 
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‘  In  connection  with  the  final 
disposition  of  this-investigation,  the  - 
Commission  may  (1)  issue  an  order  that 
could  result  in  the  exclusion  of  the 
subject  articles  from  entry  into  the 
United  States,  and/or  (2)  issue  one  or 
more  cease  and  desist  orders  that  could 
result  in  the  respondent  being  required 
to  cease  and  desist  from  engaging  in 
unfair  acts  in  the  importation  and  sale 
of  such  articles.  Accordingly,  the 
Commission  is  interested  in  receiving 
written  submissions  that  address  the 
form  of  remedy,  if  any,  that  should  be 
ordered.  If  a  party  seeks  exclusion  of  an 
article  from  entry  into  the  United  States 
for  purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  either  are  adversely 
affecting  it  or  likely  to  do  so.  For 
background,  see  In  the  Matter  of  Certain 
Devices  for  Connecting  Computers  via 
Telephone  Lines,  Inv.  No.  337-TA-360, 
USITC  Pub.  No.  2843  (December  1994) 
(Commission  Opinion). 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  U.S.  Trade 
Representative,  as  delegated  by  the 
President,  has  60  days  to  approve  or 
disapprove  the  Commission’s  action. 
See  Presidential  Memorandum  of  July 
21,  2005,  70  FR.  43251  (July  26,  2005). 
During  this  period,  the  subject  articles 
would  be  entitled  to  enter  the  United 
States  imder  bond,  in  an  amount 
determined  by  the  Commission  and 
prescribed  by  the  Secreteuy  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  submissions 
concerning  the  amount  of  the  bond  that 
should  be  imposed  if  a  remedy  is 
ordered. 

Written  Submissions:  The  parties  to 
the  investigation  are  requested  to  file 
written  submissions  on  the  issues 
identified  in  this  notice.  Parties  to  the 
investigation,  interested  government 
agencies,  and  any  other  interested 
parties  are  encouraged  to  file  written 
submissions  on  the  issues  of  remedy, 


the  public  interest,  and  bonding.  ■  )i  ‘ 
Complainants  and  the  Commission!- 
investigative  attorney  are  also  requested 
to  submit  proposed  remedial  orders  for 
the  Commission’s  consideration. 
Complainants  are  also  requested  to  state 
the  dates  that  the  patents  expire  and  the 
HTSUS  numbers  under  which  the 
accused  products  are  imported.  The 
written  submissions  and  proposed 
remedial  orders  must  be  filed  no  later 
than  close  of  business  on  May  7,  2010. 
Reply  submissions  must  be  filed  no  later 
than  the  close  of  business  on  May  21, 
2010.  No  further  submissions  on  these 
issues  will  be  permitted  unless 
otherwise  ordered  by  the  Commission. 

Persons  filing  written  submissions 
must  file  the  oViginal  document  and  12 
true  copies  thereof  on  or  before  the 
deadlines  stated  above  with  the  Office 
of  the  Secretary.  Any  person  desiring  to 
submit  a  document  to  the  Commission 
in  confidence  must  request  confidential 
treatment  unless  the  information  has 
already  been  granted  such  treatment 
during  the  proceedings.  All  such 
requests  should  be  directed  to  the 
Secretary  of  the  Commission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment.  See  19  CFR  *210.6. 
Documents  for  which  confidential 
treatment  by  the  Commission  is  sought 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

The  authority  for  the  Commission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
sections  210.18,  210.21,  and  210.50  of 
the  Commission’s  Rules’  of  Practice  and 
Procedure  (19  CFR  *210.18,  210.21,  and 
210.50). 

By  order  of  the  Commission. 

Issued:  April  6,  2010. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  2010-8205  Filed  -1-9-10;  8:45  am] 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE  > 

COMMISSION  1  »«-i(i 

[Investigation  No.  337-TA-668] 

In  the  Matter  of  Certain  Non-Shellfish 
Derived  Giucosamine  and  Products 
Containing  Same;  Notice  of 
Commission  Determination  To  Affirm 
an  Initiai  Determination  Granting  a 
Joint  Motion  To  Terminate  The 
investigation  as  to  Respondent  Ethical 
Naturals,  Inc.  From  the  Investigation 
Based  Upon  a  Settiement  Agreement; 
Termination  of  Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  affirm 
an  initial  determination  (“ID”)  (Order 
No.  26)  granting  a  joint  motion  to 
terminate  the  investigation  as  to 
respondent  Ethical  Naturals,  Inc.  from 
the  investigation  based  upon  a 
settlement  agreement.  The  investigation 
is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  A.  Worth,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3065.  Copies  of  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  General 
information  concerning  the  Gommission 
may  also  be  obtained  by  accessing  its 
Internet  server  {http://www.usitc.gov). 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Gommission’s 
electronic  docket  (EDIS)  at  http:// 
edis.  usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  (202)  205-1810. 
SUPPLEMENTARY  INFORMATION:  This 
investigation  was  instituted  on  March  4, 
2009,  based  upon  a  complaint  filed  on 
behalf  of  Cargill,  Inc.  of  Wayzata, 
Minnesota  (“Cargill”)  on  January  28, 
2009,  and  supplemented  on  February 
13,  2009.  74  FR  9428  (March  4,  2009). 
The  complaint  alleged  violations  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  non¬ 
shellfish  derived  glucosamine  and  -  - 
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products  containing  same  that  infringe 
certain  claims  of  United  States  Patent 
No.  7,049,433.  The  notice  of 
investigation  named  six  firms  as 
respondents. 

On  May  27,  2009,  Cargill  and  ENI 
filed  a  motion  to  terminate  the 
investigation  based  upon  a  settlement 
agreement  and  license  agreement.  The 
ALJ  denied  this  motion.  Order  No.  23 
(June  29,  2009). 

On  June  1,  2009,  the  Commission 
issued  notice  of  its  determination  not  to 
review  an  ID  terminating  the 
investigation  with  respect  to 
respondents  Hygieia  Health  Co.,  Ltd. 
and  TSI  Health  Sciences,  Inc.  based  on 
a  settlement  agreement.  On  July  28, 

2009,  the  Commission  issued  notice  of 
its  determination  not  to  review  an  ID 
terminating  the  investigation  with 
respect  to  Nantong  Foreign  Medicines  & 
Health  Products  Co.,  Ltd.  and  Tiancheng 
International,  Inc.  on  the  basis  of 
withdrawal  of  the  complaint  as  to  these 
two  respondents.  On  July  30,  2009,  the 
Commission  issued  notice  of  its 
determination  not  to  review  an  ID 
terminating  the  investigation  with 
respect  to  DNP  International,  Inc.  on  the 
basis  of  a  consent  order. 

On  July  13,  2009,  Cargill  and 
respondent  ENI  filed  a  second  joint 
motion  pursuant  to  Commission  Rule 
210.21(b)  to  terminate  the  investigation 
based  upon  a  settlement  agreement  and 
license  agreement.  On  July  23,  2009,  the 
Commission  investigative  attorney  filed 
a  response  in  support  of  the  motion.  On 
July  24,  2009,  the  ALJ  issued  Order  No. 
26,  granting  the  motion.  No  petitions  for 
review  were  filed. 

On  August  24,  2009,  the  Commission 
issued  notice  of  its  determination  to 
review  the  subject  ID,  and  requested 
briefing.  On  September  8,  2009,  Cargill 
filed  a  submission.  On  September  9, 
2009,  Cargill  filed  a  corrected 
submission,  and  the  Commission 
investigative  attorney  filed  a  submission 
with  a  motion  for  leave  to  file  out  of 
time.  The  Conunission  has  determined 
to  grant  the  motion  for  leave  to  file  out 
of  time.  Having  reviewed  the  record  and 
the  submissions  on  review,  the 
Commission  has  determined  to  affirm 
the  subject  ID. 

The  authority  for  the  Commission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
sections  210.45,  210.50  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  210.45,  210.50). 

Issued:  April  5,  2010. 


By  order  of  the  Commission. 
Marilyn  R.  Abbott,  i 
Secretary  to  the  Commission. 

(FR  Doc.  2010-6206  Filed  4-9-10;  8:45  am] 
BILUNG  CODE  702(M)2-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabiiity  Act 

Notice  is  hereby  given  that  on  April 
2,  2010,  a  proposed  Consent  Decree 
(“Consent  Decree”)  in  United  States  v. 
Union  Pacific  Railroad  Company,  Civil 
Action  No.  5:10cv251-FB  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Texas. 

In  this  action,  the  United  States 
sought  recovery,  under  42  U.S.C. 
9707(a)(4)(A),  of  past  response  costs 
incurred  by  the  United  States 
Environmental  Protection  Agency 
associated  with  a  train  derailment  that 
occurred  on  June  28,  2004,  near 
Macdona,  Texas.  A  chlorine  gas  tanker 
ruptured,  resulting  in  the  release  of 
chlorine  gas  into  the  environment.  The 
Consent  Decree  resolves  the  claim 
between  the  United  States  and  the 
Union  Pacific  Railroad  Company  for  the 
amount  of  $480,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  firom  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 

Environment  and  Natural  Resources 
Division,  and  either  e-mailed  to 
pubcomment-ees.enrd@usdoj.gov  or 
mailed  to  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Union  Pacific  Railroad 
Company,  D.J.  Ref.  90-11-3-09267. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Western  District  of  Texas,  601 
NW  Loop  410,  Suite  600,  San  Antonio, 
Texas  78216,  (210)  384-7300,  and  at 
U.S.  EPA  Region  6,  1445  Ross  Avenue, 
Suite  1200,  Dallas,  Texas  75202,  (800) 
887-6063.  During  the  public  comment 
period,  the  Consent  Decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 

WWW. usdoj.gov/enrd/ 
Consent_Decrees.html.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611  or 
by  faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  [fonia.fIeetwood@usdoj.gov), 
fax  no.  (202)  514-0097,  phone 


confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $3.25  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury  or,  if  by  e-mail  or  fax, 
forward  a  check  in  that  amount  to  the 
Consent  Decree  Library  at  the  stated 
address. 

Maureen  Katz, 

Assistant  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  2010-8242  Filed  4-9-10;  8:45  am] 

BILLING  CODE  4410-15-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
(CERCLA) 

Notice  is  hereby  given  that  on  March 
31,  2010,  a  proposed  Consent  Decree 
(“Decree”)  in  United  States  v.  Honeywell 
International  Inc.,  Civil  Action  No. 
1:10CV203,  was  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Ohio. 

In  this  action  the  United  States,  on 
behalf  of  the  U.S.  Environmental 
Protection  Agency  (“U.S.  EPA”),  sought 
cost  recovery  and  injunctive  relief 
against  Honeywell  International  Inc. 
relating  to  the  third  operable  unit 
(“OU3”)  of  the  Allied  Chemical  and 
Ironton  Coke  Superfund  Site  (“Site”)  in 
Ironton,  Ohio,  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980.  Under  the 
Decree,  which  resolves  these  claims. 
Defendant  Honeywell  will  pay  all 
interim  and  future  response  costs  not 
inconsistent  with  the  National 
Contingency  Plan  relating  to  OU3  and 
will  perform  the  remedy  for  OU3  at  the 
Site.  The  remedy  for  OU3,  which  is  the 
final  remedy  for  the  Site,  pertains  to  the 
former  Tar  Plant  area  of  the  Site,  emd 
calls  for  covering  contaminated  soil  at 
OU3  with  a  cap  that  complies  with  Ohio 
solid  waste  regulations;  controls  to 
ensure  the  cap  remains  intact  and 
thereby  protects  people  from  remaining 
contaminated  soil  and  soil  vapor;  and  a 
combination  of  dredging,  off-site 
disposal  and/or  capping  of 
contaminated  sediment  in  the  Ohio 
River  adjacent  to  the  Tar  Plant’s  loading 
dock. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  thi§  publication  comments 
relating  to  the  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
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Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  either  e-mailed  to 
pubcomment-ees.enrd@usdoi.gov  or 
maile'd  to  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Honeywell  International  Inc., 
D.J.  Ref.  90-11-3-07044/1.  The  Decree 
may  he  examined  at  U.S.  EPA,  Region 
5,  77  West  Jackson  Blvd.,  Chicago,  IL 
60604.  During  the  public  comment 
period,  the  Decree  may  also  be, 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 

WWW. usdoj.gov/enrd/ 
Consent_Decrees.html.  A  copy  of  the 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box- 7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  [tonia.fleetwood@usdoj.gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  fi-om  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $72.25  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury  or,  if  by  e-mail  or  fax, 
forward  a  check  in  that  amount  to  the 
Consent  Decree  Library  at  the  stated 
address. 

Maureen  Katz, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Matural  Resources 
Division. 

(FR  Doc.  2010-8243  Filed  4-9-10;  8:45  am) 

BILLING  CODE  4410-1 5-P 


NATIONAL  SCIENCE  FOUNDATION 

Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

AGENCY:  National  Science  Foundation. 
action:  Notice. . 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13  (44  U.S.C.  3501  et  seq.],  and  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  information  collection. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  June  11,  2010  to  be 
assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 


addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Room  295,  Arlington,  VA  22230,  or  by 
e-mail  to  splimpton@nsf.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Plimpton  on  (703)  292-7556  or 
send  e-mail  to  splimpton@nsf.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Antarctic 
emergency  response  plan  and 
environmental  protection  information. 

OMB  Approval  Number:  3145-0180. 

Expiration  Date  of  Approval:  August 
31,  2010. 

Abstract:  The  NSF,  pursuant  to  the 
Antarctic  Conservation  Act  of  1978  (16 
U.S.C.  2401  et  seq.)  (“ACA”)  regulates 
certain  non-govemmental  activities  in 
Antarctica.  The  ACA  was  amended  in 
1996  by  the  Antarctic  Science,  Tourism, 
and  Conservation  Act.  On  September  7, 
2001 ,  NSF  published  a  final  rule  in  the 
Federal  Register  (66  FR  46739) 
implementing  certain  of  these  statutory 
amendments.  The  rule  requires  non¬ 
governmental  Antarctic  expeditions 
using  non-U.S.  flagged  vessels  to  ensure 
that  the  vessel  owner  has  an  emergency 
response  plan.  The  rule  also  requires 
persons  organizing  a  non-governmental 
expedition  to  provide  expedition 
members  with  information  on  their 
environmental  protection  obligations 
under  the  Antarctic  Conservation  Act. 

Expected  Respondents.  Respondents 
may  include  non-profit  organizations 
and  small  and  large  businesses.  The 
majority  of  respondents  are  anticipated 
to  be  U.S.  tour  operators,  currently 
estimated  to  number  twelve. 

Burden  on  the  Public.  The  Foundation 
estimates  that  a  one-time  paperwork  and 
recordkeeping  burden  of  40  hours  or 
less,  at  a  cost  of  $500  to  $1,400  per 
respondent,  will  result  from  the 
emergency  response  plan  requirement 
contained  in  the  rule.  Presently,  all 
respondents  have  been  providing 
expedition  members  with  a  copy  of  the 
Guidance  for  Visitors  to  the  Antarctic 
(prepared  and  adopted  at  the  Eighteenth 
Antarctic  Treaty  Consultative  Meeting 
as  Recommendation  XVIII-1).  Because 
this  Antarctic  Treaty  System  document 
satisfies  the  environmental  protection 
information  requirements  of  the  rule,  no 
additional  bvu-den  shall  result  from  the 
environmental  information 
requirements  in  the  proposed  rule. 


Dated:  April  7,  2010. 

Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 
Foundation. 

[FR  Doc.  2010-8299  Filed  4-9-10;  8:45  am] 

BILLING  CODE  7555-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92—463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Polar 
Programs  (1130). 

Date/Time:  May  20,  2010,  8  a.m.  to  5  p.m. 
May  21,  2010,  8  a.m.  to  3  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  11-555. 

Type  of  Meeting:  Open. 

Contact  Person:  Sue  LaFratta,  Office  of 
Polar  Programs  (OPP).  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  (703)  292-8030. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs,  and 
activities  on  the  polar  research  community, 
to  provide  advice  to  the  Director  of  OPP  on 
issues  related  to  long-range  planning. 

Agenda:  Staff  presentations  and  discussion 
on  opportunities  and  challenges  for  polar 
research,  education  and  infrastructure; 
discussion  of  Committee  of  Visitors  meetings: 
transformative  research;  and  strategic 
planning. 

Dated:  April  7,  2010. 

Susanne  Bolton, 

Committee  Management  Officer. 

|FR  Doc.  2010-8241  Filed  4-9-10;  8:45  am) 

BILLING  CODE  755&-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-2010-0149] 

Establishment  of  the  U.S.  Department 
of  Energy  as  the  Long-Term  Custodian 
of  the  Maybell  West  Uranium  Mill 
Tailings  Site  in  Moffatt  County,  CO. 
and-Notice  of  Termination  of  the 
Umetco  Minerals  Corporation  Colorado 
Radioactive  Materials  License  Number 
660-01  for  the  Maybell  West  Site 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  establishment  of  the 
U.S.  Department  of  Energy  as  the  long¬ 
term  custodian  of  the  Maybell  West 
uranium  mill  tailings  site  in  Moffatt 
County,  Colorado,  under  the  general 
license  provisions  pf  10  CFR  40.28,  and 
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termination  of  the  Umetco  Minerals 
Corporation  Colorado  Radioactive 
Materials  License  Number  660-01  for 
the  Maybell  West  site. 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Chang,  Project  Manager,  Special 
Projects  Branch,  Decommissioning  and 
Uranium  Recovery  Licensing 
Directorate,  Division  of  Waste 
Management  and  Environmental 
Protection,  Office  of  Federal  and  State 
Materials  and  Environmental 
Management  Programs,  U.S.  Nuclear 
Regulatory  Commission,  Washington 
DC,  20555.  Telephone:  (301)  415-7188; 
fax  number:  (301)  415-5369;  e-mail: 
richard.chang^nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Notice  of  Approval 

On  June  14,  2007,  U.S.  Nuclear 
Regulatory  Commission  (NRC)  staff 
concurred  with  the  State  of  Colorado’s 
determination  that  all  applicable 
standards  and  requirements  for  the 
protection  of  public  health,  safety  and 
the  environment  had  been  met  for  the 
Umetco  Minerals  Corporation  (Umetco) 
Maybell  West  uranium  mill  tailings 
disposal  site.  On  February  5,  2010, 
Umetco  transferred  ownership  of  its  20- 
acre  parcel  of  the  180-acre  Maybell  West* 
uranium  mill  tailings  disposal  site  to  the 
U.S.  Department  of  Energy  (DOE)  for 
long-term  custody,  as  required  by  10 
CFR  Part  40,  Appendix  A,  Criterion  11, 
prior  to  termination  of  Umetco’s 
Radioactive  Materials  License  by  the 
State  of  Colorado.  The  160-acre  balance 
of  the  disposal  site  is  on  public  land, 
which  was  transferred  by  the  Bureau  of 
Land  Management  to  the  DOE  in  April 
2008.  By  letter  dated  February  1&,  2010, 
the  DOE  submitted  the  final  Long-Term 
Surveillance  Plan  (LTSP)  for  the 
Maybell  West  disposal  site  for  review 
and  acceptance  by  the  NRC.  The  NRC 
staff  has  completed  its  review  of  the 
LTSP  and  determined  that  the  LTSP 
satisfies  the  long-term  surveillance 
requirements  in  10  CFR  Part  40, 
Appendix  A,  Criterion  12,  and  §40.28, 
for  the  Maybell  West  tailings  disposal 
site. 

Accordingly,  notice  is  hereby  given 
that  the  NRC  has  accepted  the  LTSP  for 
the  Maybell  West  site.  As  documented 
in  NRC’s  letter  dated  March  11,  2010, 
acceptance  of  this  LTSP  establishes  the 
DOE  as  the  long-term  custodian  and 
caretaker  of  the  Maybell  West  site  under 
the  general  Ucense  specified  in  §  40.28. 
In  a  concurrent  action,  the  State  of 
Colorado  terminated  Umetco’s 
Radioactive  Materials  License  Number 
660-01  for  the  Maybell  West  site.  These 
actions  complete  all  requirements  for 


closure  of  the  Maybell  West  site  under 
the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978,  as  arriended.  These 
actions  do  not  require  an  environmental 
assessment  as  they  are  administrative  in 
nature  and  categorically  excluded  under 
10  CFR  51.22(c)  (11).  Accepting  this 
LTSP  and  establishing  this  site  in  the 
custody  and  long-term  care  of  the  DOE 
involved  no  significant:  (i)  Change  in 
the  types  or  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offsite;  (ii)  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (iii)  construction  impact;  and 
(iv)  increase  in  the  potential  for,  or 
consequences  from  radiological 
accidents. 

II.  Further  Information 

In  accordance  with  10  CFR  2.390  of 
the  NRC’s  “Rules  of  Practice,”  copies 

of  the  Maybell  West  LTSP  submitted 
by  DOE  in  a  letter  dated  February  16, 
2010,  and  the  letter  dated  March  11, 

2010,  from  the  State  of  Colorado  to 
Umetco  terminating  their  Radioactive 
Materials  License,  are  available 
electronically  at  the  NRC’s  Electronic 
Reading  Room  at  http://www.nrc.gov/ 
reading-rm/adams.html.  From  this  site, 
you  can  access  the  NRC’s  Agencywide 
Documents  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC’s  public 
documents.  The  ADAMS  accession 
numbers  for  the  documents  related  to 
this  notice  are  listed  below.  If  you  do 
not  have  access  to  ADAMS,  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-^209,  301- 
415—4737,  or  by  e-mail  to 
pdr.resource@nrc.gov. 

Documents  Related  to  this  Notice: 

1.  Letter  dated  June  14,  2007,  from  J. 
Schlueter,  NRC,  to  J.  Vranka,  Colorado 
Department  of  Public  Health  and 
Environment,  regarding  NRC 
concurrence  of  meeting  all  applicable 
standards  for  the  Umetco  Minerals 
Corporation  Maybell  West  Uranium  Mill 
Tailings  Disposal  Site.  ML071490193. 

2.  Letter  dated  February  16,  2010, 
from  T.  Pauling,  DDE,  to  W.  VonTill, 
NRC,  submitting  the  final  Long-Term 
Surveillance  Plan  for  the  Maybell  West 
Disposal  Site,  Moffatt  County,  Colorado. 
ML100550721. 

3.  Letter  dated  March  11,  2010,  from 
K.  McCoimell,  NRC,  to  R.  Plieness,  DOE, 
regarding  acceptance  of  the  Long-Term 
Surveillance  Plan  for  the  Umetco 
Minerals  Corporation  Maybell  West 
Uranium  MUl  Tailings  Disposal  Site. 
ML100570213. 

4.  Letter  dated  March  11,  2010,  from 
J.  Opila,  Colorado  Department  of  Public 


Health  and  Environment,  to  T.  Gieck, 
Umetco,  regarding  termination  of 
Umetco’s  Radiation  Materials  License. 
ML100700643. 

These  documents  may  also  be  viewed 
electronically  on  the  public  computers 
located  at  the  NRC’s  PDR,  Ol  F21,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852.  The  PDR 
reproduction  contractor  will  copy 
documents  for  a  fee. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  April  2010. 

For  The  Nuclear  Regulatory  Commission. 
Keith  I.  McConnell, 

Deputy  Director,  Decommissioning  and 
Uranium  Recovery  Licensing  Directorate, 
Division  of  Waste  Management  and 
Environmental  Protection,  Office  of  Federal 
and  State  Materials  and  Environmental  . 
Management  Programs. 

[FR  Doc.  2010-8236  Filed  4-0-10;  8:45  am) 

BILUNG  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92—463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Thursday,  Aprir29,  2010, 

Thursday,  May  27,  2010, 

Thursday,  June  17,  2010, 

Thursday,  July  15,  2010, 

Thursday,  August  12,  2010, 

Thursday,  September  16,  2010, 
Thursday,  October  21,  2010, 

Thursday,  November  18,  2010, 

Thursday,  December  16,  2010. 

The  meetings  will  start  at  10  a.m.  and 
will  be  held  in  Room  5A06A,  U.S. 

Office  of  Personnel  Management 
Building,  1900  E  Street,  NW., 
Washington,  DC.  ' 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee’s  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,,  as 
amended,  and  from  time  to  time  advise 
the  U.S.  Office  of  Personnel 
Management. 

These  scheduled  meetings  are  open  to 
the  public  with  both  labor  and 
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management  representatives  attending. 
During  the  meetings  either  the  labor 
members  or  the  management  members 
may  caucus  separately  to  devise  strategy, 
and  formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  U.S.  Office  of  Personnel 
Management  under  the  provisions  of 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63)  and  5 
U.S.C.  552b(c)(9)(B).  These  caucuses 
may,  depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meetingt 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee’s 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee  at  U.S.  Office 
of  Personnel  Management,  Federal 
Prevailing  Rate  Advisory  Committee, 
Room  5H27, 1900  E  Street,  NW., 
Washington,  DC  20415,  (202)  606-1500. 

Sheldon  Friedman, 

Chairman,  Federal  Prevailing  Rate  Advisory 
Committee,  Office  of  Personnel  Management. 
[FR  Doc.  2010-8335  Filed  4-12-10;  8:45  am] 
BILLING  CODE  6325-49-P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #12107  and  #  12108] 

New  Jersey  Disaster  #  NJ-00014 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice. 

SUMMARY:  This  is  a  Notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Jersey 
(FEMA-1897-DR),  dated  04/02/2010. 
Incident:  Severe  Storms  and  Flooding. 
Incident  Period:  03/12/2010  and 
continuing. 

Effective  Date:  04/02/2010. 

Physical  Loan  Application  Deadline 
Date:  06/01/2010. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  01/03/2011.' 
ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 


Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Sjpall  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
President’s  major  disaster  declaration  on 
04/02/2010,  applications  for  disaster 
loans  may  be  filed  at  the  address  listed 
above  or  other  locally  announced 
locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counties  (Physical  Damage  and 
Economic  Injury  Loans):  Atlantic, 
Bergen,  Cape  May,  Essex, 
Gloucester,  Mercer,  Middlesex, 
Monmouth,  Morris,  Passaic, 
Somerset,  Union. 

Contiguous  Counties  (Economic  Injury 
Loans  Only): 

New  Jersey:  Burlington,  Camden, 

Cumberland,  Hudson,  Hunterdon, 
Ocean,  Salem,  Sussex,  Warren. 
Delaware:  New  Castle. 

New  York:  Bronx,  New  York,  Orange, 
Rockland,  Westchester. 
Pennsylvania:  Bucks,  Delaware, 
Philadelphia. 

The  Interest  Rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  Credit 
Available  Elsewhere  . 

5.250 

Homeowners  without  Credit 
Available  Elsewhere  . 

2.625 

Businesses  with  Credit  Avail¬ 
able  Elsewhere  . 

6.000 

Businesses  without  Credit 
Available  Elsewhere  . 

4.000 

'  Non-Profit  Organizations  with 
Credit  Available  Elsewhere 

3.625 

Non-Profit  Organizations 

without  Credit  Available 
Elsewhere  ....- . 

3.000 

For  Economic  Injury: 

Businesses  &  Small  Agricul¬ 
tural  Cooperatives  without 
Credit  Available  Elsewhere 

4.000 

Non-Profit  Organizations 

without  Credit  Available 
Elsewhere  . 

3.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  121076  and  for 
economic  injury  is  121080. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

James  E.  Rivera, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  2010-8189  Filed  4-9-10;  8:45  am] 
BILLING  CODE  8025-81 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration #12109  and#  12110] 

New  Jersey  Disaster  #  NJ-00016 

agency:  U.S.  Small  Business 
Administration. 

ACTION:  Notice. 

SUMMARY:  This  is  a  Notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  Public  Assistance  Only  for 
the  State  of  New  Jersey  (FEMA — 1897 — 
DR),  dated  04/02/2010. 

Incident:  Severe  Storms  and  Flooding. 
Incident  Period:  03/12/2010  and 
continuing. 

Effective  Date:  04/02/2010. 

Physical  Loan  Application  Deadline 
Date;  06/01/2010. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  01/03/2011. 

ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 

Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
President’s  major  disaster  declaration  on 
04/02/2010,  Private  Non-Profit 
organizations  that  provide  essential . 
services  of  governmental  nature  may  file 
disaster  loan  applications  at  the  address 
listed  above  or  other  locally  announced 
locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counties:  Atlantic,  Bergen, 

Cape  May,  Essex,  Mercer, 
Middlesex,  Monmouth,  Morris, 
Passaic,  Somerset. 

The  Interest  Rates  are: 


Percent 

For  Physical  Damage: 

Non-Profit  Organizations  With 
Credit  Available  Elsewhere 

3.625 

Non-Profit  Organizations 

Without  Credit  Available 
Elsewhere  . 

3.000 

For  Economic  Injury: 

Non-Profit  Organizations 

Without  Credit  Available 
Elsewhere  . 

3.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  121096  and  for 
economic  injury  is  121106. 
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(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

lames  E.  Rivera, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  2010-8190  Filed  4-9-10;  8:45  am) 
BILUNG  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration  #  12098  and  #  12099] 

Rhode  Island  Disaster  Number  Rl- 
00006 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Amendment  1. 


SUMMARY:  This  is  an  amendment  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Rhode  Island 
(FEMA-1894-DR),  dated  03/29/2010. 
Incident:  Severe  storms  and  flooding. 
Incident  Period:  03/12/2010  and 
continuing. 

Effective  Date:  04/02/2010. 

Physical  Loan  Application  Deadline 
Date:  05/28/2010. 

EIDL  Loan  Application  Deadline  Date; 
12/29/2010. 

ADDRESSES:  Submit  completed  loan 
applications  to: 

U.S.  Small  Business  Administration, 
Processing  and  Disbursement  Center, 
14925  Kingsport  Road,  Fort  Worth,  TX 
76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 

Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050,  - 

Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  the  Presidential  disaster  declaration 
for  the  State  of  Rhode  Island,  dated  03/ 
29/2010  is  hereby  amended  to  include 
the  following  areas  as  adversely  affected 
by  the  disaster: 

Primary  Counties:  (Physical  Damage  and 
Economic  Injury  Loans):  Bristol. 

All  other  counties  contiguous  to  the 
above  named  primary  county  have 
previously  been  declared. 

All  other  information  in  the  original 
declaration  remains  unchanged. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

lames  E.  Rivera, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  2010-8191  Filed  4-9-10;  8:45  am) 

BILLING  CODE  802S-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-61842;  File  No.  SR- 
NYSEArca-2010-10] 

Self-Regulatory  Organizations^  NYSE 
Area,  Inc.;  Notice  of  Filing  of 
Amendment  No.  1  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change,  as  Modified  by 
Amendment  No.  1  Thereto,  Relating  to 
the  Listing  of  Mars  Hill  Global  Relative 
Value  ETF  (f/k/a  HTE  Global  Relative 
Vaiue  ETF) 

April  5,  2010. 

I.  Introduction 

On  Februrary  25,  2010,  NYSE  Area, 
Inc.  (“NYSE  Area”  or  “Exchange”), 
through  its  wholly  owned  subsidiary, 
NYSE  Area  Equities,  Inc.  (“NYSE  Area 
Equities”),  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereimder,^  a 
proposed  rule  change  to  list  and  trade 
shares  (“Shares”)  of  the  Mars  Hill  Global 
Relative  Value  ETF  (f/k/a  HTE  Global 
Relative  Value  ETF)  (the  “Fund”)  under 
NYSE  Area  Equities  Rule  8.600 
(Managed  Fund  Shares).  The  proposed 
rule  change  was  published  in  the 
Federal  Register  on  March  18,  2010. ^ 
The  Commission  received  no  comments 
on  the  proposal.  On  March  29,  2010,  the 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change."*  This  order 
approves  the  proposed  rule  change,  as 
modified  by  Amendment  No.  1,  on  an 
accelerated  basis. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  list  and 
trade  the  Shares  pursuant  to  NYSE  Area 
Equities  Rule  8.600.  which  governs  the 
listing  of  Managed  Fund  Shares.  The 
Shares  will  be  offered  by  AdvisorShares 
Trust  (the  “Trust”),  a  statutory  trust 
organized  under  the  laws  of  Ae  State  of 
Delaware  and  registered  with  the 
Commission  as  an  open-end 


*  15  U.S.C.  78s{b)(l). 

217CFR240.19b-4. 

®  See  Securities  Exchange  Act  Release  No.  61683 
(March  10,  2010),  75  FR  13194  (“Notice”). 

*  Amendment  No.  1  reflects  that  all  references  in 
the  flling  to  “HTE  Global  Relative  Value  ETF”  are 
replaced  with  “Mars  Hill  Global  Relative  Value 
ETF”  and  that  all  references  in  the  flling  to  “HTE 
Asset  Management  LLC”  are  replaced  with  “Mars 
Hill  Partners,  LLC.”  In  addition,  Amendment  No.  1 
reflects  that  all  other  representations  in  the  flling 
remain  as  stated  therein,  except  that  representations 
referring  to  “HTE  Global  Relative  Value  ■ETF”  and 
“HTE  Asset  Management  LLC”  are  understood  to 
mean  and  apply  to  “Mars  Hill  Global  Relative  Value 
ETF”  and  “Mars  Hill  Partners,  LLC,”  respectively. 


management  investment  company.^ 
AdvisorShares  Investments,  LLC  is  the 
Fund’s  investment  advisor  (the 
•“Advisor”)  and  Mars  Hill  Partners,  LLC 
(“Mars  Hill”)  is  the  Fund’s  sub-advisor. 
Foreside  Fund  Services,  LLC  is  the 
principal  underwriter  and  distributor  of 
the  Fund’s  shares,  and  the  Bank  of  New 
York  Mellon  is  the  administrator, 
transfer  agent,  and  custodidh  for  the 
Fund. 

The  investment  goal  of  the  Fund  is 
average  annual  returns  in  excess  of  the 
total  return  of  the  MSCI  World  Index 
(the  “Index”),  with  comparable  volatility 
and  little  to  no  correlation  with  the 
Index.  The  Fund  is  considered  a  “fund- 
of-funds”  that  seeks  to  achieve  its 
investment  objective  by  primcirily 
investing  in  both  long  and  short 
positions  in  other  exchange-traded 
funds  (the  “Underlying  ETFs”)  that  offer 
diversified  exposure  to  global  regions, 
countries,  styles  (market  capitalization, 
value,  growth,  etc.)  or  sectors,  and  other 
exchange-traded  products,  including  but 
not  limited  to  exchange-traded  notes 
(“ETNs”),  exchange-traded  currency 
trusts  and  closed-end  funds.  In  addition, 
the  Fund  may  use  liquid  futures 
contracts  tied  to  broad  market  indices 
(e.g.,  futures  contracts  based  on  the  S&P 
500  Index,  the  MSCI  EAFE  Index  and/ 
or  the  MSCI  Emerging  Markets  Index) 
when  establishing  net  long  of  net  short 
exposure  on  top  of  the  core  long/short 
portfolio.®  The  Underlying  ETFs  in 
which  the  Fund  will  invest  will 
primarily  be  index-based  ETFs  that  hold 
substantially  all  of  their  assets  in 
securities  representing  a  specific  index 
and  will  be  traded  on  a  U.S.  national 
securities  exchange.  Except  for 
Underlying  ETFs  that  may  hold  non-US  ' 
issues,  the  Fund  will  not  otherwise 
invest  in  non-US  issues. 

The  Exchange  states  that  the  Shares 
will  be  subject  to  the  initial  and 
continued  listing  criteria  under  NYSE 
Area  Equities  Rule  8.600(d)  applicable 
to  Managed  Fund  Shares  ^  and  that  the 


®  The  Exchange  states  that  the  Trust  is  registered 
under  the  Investment  Compemy  Act  of  1940  (“1940 
Act”)  and  that  on  December  29,  2009,  the  Trust  flled 
with  the  Commission  Post-Effective  Amendment 
No.  2  to  Form  N-IA  under  the  Securities  Act  of 
1933  (15  U.S.C.  77a)  and  under  the  1940  Act 
relating  to  the  Fund.  (File  Nos.  333-157876  and 
811-22110)  (“Registration  Statement”). 

®The  Fund  may  use  futiues  contracts  and  related 
options  for  bona  fide  hedging;  attempting  to  offset 
changes  in  the  value  of  securities  held  or  expected, 
to  be  acquired  or  be  disposed  of;  attempting  to  gain 
exposure  to  a  particular  market,  index  or 
instrument;  or  other  risk  management  purposes. 

^  The  Exchange  states  that  a  minimum  of  100,000 
Shares  will  be  outstanding  at  the  commencement  of 
trading  on  the  Exchange,  and  the  Exchange  will 
obtain  a  representation  flom  the  issuer  of  the  Shares 
that  the  net  asset  value  (“NAV”)  per  Share  will  be 
calculated  daily  and  that  the  NAV  and  the 
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Shares  will  comply  with  Rule  lOA-3 
under  the  Act,®  as  provided  by  NYSE 
Area  Equities  Rule- 5.3:  Additional  ' 
information  regarding  the  Fund,  the 
Shares,  the  Fund’s  investment 
objectives,  strategies,  policies,  and 
restrictions,  risks,  fees  and  expenses, 
creation  and  redemption  procedures, 
portfolio  holdings. and  policies, 
distributions  and  taxes,  availability  of 
information,  trading  rules  and  halts,  and 
surveillance  procedures,  among  other 
things,  can  be  found  in  the  Registration 
Statement  and  in  the  Notice,  as 
applicable.® 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  whether 
Amendment  No.  1  to  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2010-10  on  the 
subject  line. 

■  Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2010-10.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  alk written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 


Disclosed  Portfolio  will  be  made  available  to  all 
market  participants  at  the  same  time.  See  Notice, 
supra  note  3. 

8  17CFR240.10A-3. 

8  See  supra  notes  3  and  5. 


Reference  Room  on  official  hasineus 
days  between  the  hours  of  ;iQ'a.m>;’And  . 

3  p.m.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying  •> 

information  fi’om  submissions.  You 
should  submit  only  information  that  > 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSEArca-2010-10  and 
should  be  submitted  on  or  before  May 
3,  2010. 

IV.  Discussion  and  Commission’s 
Findings 

The  Commission  has  carefully 
reviewed  the  proposed  rule  change  and 
finds  that  it  is  consistent  with  the 
*  requirements  of  Section  6  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act,^2  which  requires,  among  other 
things,  that  the  Exchange’s  rules  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  cmd  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission  notes 
that  the  Shares  must  comply  with  the 
requirements  of  NYSE  Area  Equities 
Rule  8.600  to  be  listed  and  traded  on  the 
Exchange. 

The  Commission  finds  that  the 
proposal  to  list  and  trade  the  Shares  on 
the  Exchange  is  consistent  with  Section 
llA(a)(l)(C)(iii)  of  the  Act,i®  which  sets 
forth  Congress’  finding  that  it  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities.  Quotation  and 
last-sale  information  for  the  Shares  will 
be  available  via  the  Consolidated  Tape 
Association  high-speed  line,  and  the 
Portfolio  Indicative  Value  (“PFV”)  will 
be  updated  and  disseminated  by  one  or 
more  major  market  data  vendors  at  least 
every  15  seconds  during  the  Core 
Trading  Session.  In  addition,  the  Fund 
will  make  available  on  its  Web  site  on 
each  business  day,  before  the 


*015  U.S.C.  78f. 

*’  In  approving  this  proposed  rule  change  the 
Commission  has  considered  the  proposed  rule’s 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 

*217  U.S.C.  78f(b)(5). 

*3  15  U.S.C.  78k-l(a){l)(C)(iii). 


commencement  of  trading  in  Shares  in 
the  Core  Trading  Session,  the  Disclosed 
Portfolio  that  will  form  the  basis  for  the 
calculation  of  the  NAV,  which  will  be 
determined  at  the  end  of  the  business 
day.  The  Fund’s  Web  site  will  also 
include  additional  quantitative 
information  updated  on  a  daily  basis 
relating  to  the  prior  business  day’s 
reported  NAV,  mid-point  of  the  bid/ask 
spread  at  the  time  of  calculation  of  such 
NAV  (the  “Bid/ Ask  Price”), and  a 
calculation  of  the  premium  and 
discount  of  the  Bid/ Ask  Price  against 
the  NAV  and  data  in  chart  format 
displaying  the  frequency  distribution  of 
discounts  and  premiums  of  the  daily 
Bid/Ask  Price  against  the  NAV,  within 
appropriate  ranges,  for  each  of  the  four 
previous  calendar  quarters.  Information 
regarding  the  market  price  and  volume 
of  the  Shares  will  be  continually 
available  on  a  real-time  basis  throughout 
the  day  on  brokers’  computer  screens 
and  other  electronic  services,  and  the 
previous  day’s  closing  price  and  trading 
volume  information  for  the  Shares  will 
be  published  daily  in  the  financial 
sections  of  newspapers. 

The  Commission  further  believes  that 
the  proposal  is  reasonably  designed  to 
promote  fair  disclosure  of  information 
that  may  be  necessary  to  price  the 
Shares  appropriately  and  to  prevent 
trading  when  a  reasonable  degree  of 
transparency  cannot  be  assured.  The 
Commission  notes  that  the  Exchange 
will  obtain  a  representation  from  the 
issuer  that  the  NAV  per  Share  will  be 
calculated  daily  smd  that  the  NAV  and 
the  Disclosed  Portfolio  will  be  made 
available  to  all  market  participants  at 
the  same  time.'®  Additionally,  if  it 
becomes  aware  that  the  NAV  or  the 
Disclosed  Portfolio  is  not  disseminated 
daily  to  all  market  participants  at  the 
same  time,  the  Exchange  will  halt 
trading  in  the  Shares  until  such 
information  is  available  to  all  market 
participants.'®  Further,  if  the  PIV  is  not 
being  disseminated  as  required,  the 
Exchemge  may  halt  trading  during  the 
day  in  which  the  disruption  occurs;  if 
the  interruption  persists  past  the  day  in 
which  it  occurred,  the  Exchange  will 
halt  trading  no  later  than  the  beginning 
of  the  trading  day  following  the 
interruption.'^  The  Exchange  represents 


*^The  Bid/ Ask  Price  of  the  Fund  is  determined 
using  the  midpoint  of  the  highest  bid  and  the 
lowest  offer  on  the  Exchange  as  of  the  time  of 
calculation  of  the  NAV.  The  records  relating  to  Bid/ 
Ask  Prices  will  be  retained  by  each  ETF  and  its 
service  providers. 

*8  See  NYSE  Area  Equities  Rule  8.600(d)(lKB). 

*8  See  NYSE  Area  Equities  Rule  8.600(d)(2)(D). 

*2/(f.  Trading  in  the  Shares  may  also  be  halted 
because  of  market  conditions  or  for  reasons  that,  in 
r  Cantinuerf 
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that  the  Advisor  is  not  affiliated  with  a 
broker-dealer  and  that  any  additional 
Fund  sub-advisors  that  are  affiliated 
with  a  broker-dealer  will  be  required  to 
implement  a  fire  wall  with  respect  to 
such  broker-dealer  regarding  access  to 
information  concerning  the  composition 
and/or  changes  to  a  portfolio.  Further, 
the  Commission  notes  that  the 
Reporting  Authority  that  provides  the 
Disclosed  Portfolio  must  implement  and 
maintain,  or  be  subject  to,  procedures 
designed  to  prevent  the  use  and 
dissemination  of  material  non-public 
information  regarding  the  actual 
components t)f  the  portfolio.^® 

The  Exchange  has  represented  that 
the  Shares  are  equity  securities  subject 
to  the  Exchange’s  rules  governing  the 
trading  of  equity  securities.  In  support 
of  this  proposal,  the  Exchange  has  made 
representations,  including: 

(1)  The  Shares  will  conform  to  the 
initial  and  continued  listing  criteria 
under  NYSE  Area  Equities  Rule  8.600. 

(2)  The  Exchange’s  sxurveillance 
procedures  are  adequate  to  properly 
monitor  Exchange  tmding  of  the  Shares 
in  all  trading  sessions  and  to  deter  and 
detect  violations  of  Exchange  rules  and 
applicable  Federal  securities  laws. 

(3)  Prior  to  the  commencement  of 
trading,  the  Exchange  will  inform  its 
ETP  Holders  in  an  Information  Bulletin 
of  the  special  characteristics  and  risks 
associated  with  trading  the  Shares. 
Specifically,  the  Information  Bulletin 
will  discuss  the  following:  (a)  The 
procedures  for  purchases  and 
redemptions  of  Shares  in  Creation  Unit 
aggregations  and  that  Shares  are  not 
individually  redeemable;  (b)  NYSE  Area 
Equities  Rule  9.2(a),  which  imposes  a 
duty  of  due  diligence  on  its  ETT  Holders 
to  learn  the  essential  facts  relating  to 
every  customer  prior  to  trading  the 
Shai^;  (c)  the  risks  involved  in  trading' 
the  Shares  during  the  Opening  and  Late 
Trading  Sessions  when  an  updated  PIV 
will  not  be  calculated  or  publicly 
disseminated;  (d)  how  information 
regarding  the  PIV  is  disseminated;  (e) 
the  requirement  that  ETP  Holders 
deliver  a  prospectus  to  investors 
purchasing  newly  issued  Shares  prior  to 
or  concurrently,  with  the  confirmation  of 
a  transaction;  and  (f)  trading 
information. 

(4)  The  Fund  will  be  in  compliance 
with  Rule  lOA-3  imder  the  Act. 


the  view  of  the  Exchange,  make  trading  in  the 
Shares  inadvisable.  These  may  include:  (1)  The 
extent  to  which  trading  is  not  occurring  in  the 
securities  comprising  the  Disclosed  Portfolio  and/ 
or  the  financial  instruments  of  the  Fimd;  or  (2) 
whether  other  unusual  conditions  or  circumstances 
detrimental  to  the  maintenance  of  a  fair  and  orderly 
market  are  present. 

See  NYSE  Area  Equities  Rule  8.600(d)(2)(B)(ii}. 


(5)  The  Underlying  ETFs  will  be 
traded  on  a  U.S.  national  securities 
exchange  and,  except  for  Underlying 
ETFs  that  may  hold  non-U. S.  issues,  the 
Fund  will  not  otherwise  invest  in  non- 

U. S.  issues. 

This  approval  order  is  based  on  the 
Exchange’s  representations. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. 

V.  Accelerated  Approval 

The  Commission  finds  good  cause, 
pursuant  to  Section  19(b)(2)  of  the 
Act,'®  for  approving  the  proposal  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  the  Notice  in  the  Federal 
Register.  The  Commission  notes  that  it 
has  approved  the  listing  and  trading  on 
the  Exchange  of  shares  of  other  actively 
managed  exchange-traded  funds  based 
on  a  portfolio  of  securities,  the 
characteristics  of  which  are  similar  to 
those  to  be  invested  by  the  Funds.^®  The 
Commission  also  notes  that  it  has 
received  no  comments  regarding  the 
proposed  rule  change.  Further,'the 
Commission  believes  that  the  changes  in 
Amendment  No.  1  to  the  name  of  the 
Fund  and  the  Sub- Adviser  do  not  raise 
any  novel  regulatory  concerns, 
particularly  because  Amendment  No.  1 
makes  clear  that  all  other 
representations  in  the  Notice  remain  as 
stated  therein,  except  that 
representations  in  the  Notice  to  HTE 
Global  Relative  Value  ETF  and  HTE 
Asset  Management  LLC  are  understood 
to  mean  and  to  apply  to  Mars  Hill 
Global  Relative  Value  ETF  and  Mars 
Hill  Partners,  LLC,  respectively.  The 
Conunission  believes  that  accelerating 
approval  of  this  proposal  should  benefit 
investors  by  creating,  without  undue 
delay,  additional  competition  in  the 
market  for  Managed  Fund  Shares. 

VI.  Conclusion 

It  is  therf ore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^'  that  the 
proposed  rule  change  (SR-NYSEArca- 
2010-10),  as  modified  by  Amendment 
No.  1  thereto,  be,  and  it  hereby  is, 
approved  on  an  accelerated  basis. 


'B15U.S.C.  78s(b)(2). 

See,  e.g..  Securities  Exchange  Act  Release  No. 
60981  (November  10,  2009),  74  FR  59594 
(November  18,  2009)  (SR-NYSEArca-2009-79) 
(approving  the  listing  and  trading  of  shares  of  five 
actively-managed  fixed  income  funds  of  the  PIMCO 
ETF  Trust). 

2’ 15  U.S.C.  78s(b)(2). 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 

authority.22 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  2010-8221  Filed  4-9-10;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-61849;  File  No.  SR- 
NYSEAmex-2010-30] 

Self-Regulatory  Organizations;  NYSE 
Amex  LLC;  Notice  of  Fiiing  and 
immediate  Effectiveness  of  Proposed 
Ruie  Change  Amending  Its  Fee 
Schedule 

April  6,  2010. 

Pursuant  to  Section  19(b)(1) '  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b-4  thereunder,® 
notice  is  hereby  given  that,  on  March 
31,  2010,  NYSE  Amex  LLC  (“NYSE 
Amex”  or  the  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(the  “Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  H,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  Amex  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)  ^  of  the 
Act  and  Rule  19b— 4(f)(2)  ®  thereunder. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested  _ 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change. 

The  Exchange  proposes  to  revise  the 
manner  in  which  marketing  charges  aro 
made  available  to  Specialists  for  Non- 
Directed  orders.  The  text  of  the 
proposed  rule  change  is  available  on  the 
Commission’s  Web  site  at  http:// 
www.sec.gov.  A  copy  of  this  filing  is 
available  on  the  Exchange’s  Web  site  at 
http://www.nyse.com,  at  the  Exchange’s 
principal  office  and  at  the  Commission’s 
Public  Reference  Room. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 


« 17  CFR  200.30-3(a)(12). 
1 15  U.S.C.  78s(b)(l). 

2 15  U.S.C.  ^8a. 

3 17  CFR  240.19b-4. 

*  15  U.S.C.  78s(b)(3)(A). 
s  17  CFR  240.19b-4(f)(2). 
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and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  he  examiiied  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to 
introduce  a  quantitative,  performance 
based  measure  to  be  used  in  the 
allocation  of  the  pool  of  monies  created 
from  the  collection  of  marketing  charges 
on  electronic  Non-Directed  orders. 

Presently,  marketing  charges  are 
collected  by  the  Exchange  on  all 
electronically  executed  customer  orders 
where  a  market  maker  is  on  the  contra 
side.  The  Exchange  pools  the  marketing 
fees  and  then  distributes  it  to  payment 
accepting  firms  (order  flow  providers)  at 
the  direction  of  the  Specialist,  e- 
Specialist,  or  Directed  Market  Maker.® 

For  those  orders  that  are  directed  to 
a  specific  Specialist,  e-Specialist,  or 
market  maker  (Directed  orders),  the 
Exchange  pools  the  marketing  fees  and 
theit  distributes  it  to  payment  accepting 
firms  designated  by  the  ATP  holder  that 
the  order  was  directed  to.  Electronically 
executed  customer  orders  that  are  not 
directed  to  a  specific  ATP  holder  (Non- 
Directed  orders)  that  result  in  the 
collection  of  marketing  charges,  create  a 
pool  of  monies  made  available  to  the 
Specialist  in  that  particular  option. 

The  Exchange  recently  introduced  an 
e-SjSecialist  program, ^  and  seeks  to 
ensure  that  those  ATP  holders  are 
recognized  for  providing  competitive 
quotes  and  attracting  order  flow  to  the 
Exchange.  To  do  so  the  Exchange 
proposes  that  the  pool  of  monies 
resulting  from  the  collection  of 
marketing  charges  on  electronic  Non- 
Directed  orders  be  controlled  by  the 
Specialist  or  the  e-Specialist  with 
superior  volume  performance  over  a 
trailing  quarterly  review  period  for 
distribution  by  the  Exchange  at  the 
direction  of  such  Specialist  or  e- 
Specialist  to  eligible  payment  accepting 
firms.  In  making  this  determination  the 
Exchange  will,  on  a  class  by  class  basis, 
evaluate  Specialist  and  e-Specialist 
performance  based  on  the  number  of 
electronic  contracts  executed  at  NYSE 
Amex  per  class.  The  Specialist/e- 


®  See  Securities  Exchange  Act  Release  No.  59478 
(February  27,  2009)  74  FR  9857  (March  6,  2009) 
(SR-NYSEALTR-2009-19). 

’’  See  NYSE  Amex  Rule  927.4NY  (e-Specialists). 


Specialist  with  the  most  electronic ' 
contracts  executed  oniNYSE  Amexiper,  ,  i 
class  will  contrbl  the  pool  of  marketing 
charges  collected  on  the  issue  for  the 
ensuing  quarter.  The  Exchange  may 
determine  in  the  future  to  include 
additional  metrics  in  the  performance 
calculus  subject  to  the  submission  of  a 
subsequent  filing  to  the  Commission 
and  upon  notice  via  Regulatory  Bulletin 
to  the  participants  prior  to  the  next 
quarterly  evaluation  period.  The 
calculation  used  at  the  beginning  of  a 
calendar  quarter  will  remain  in  effect  for 
the  duration  of  that  calendar  quarter. 
Each  quarter  the  calculation  will  be 
performed  to  determine  if  control  of  that 
pool  of  monies  belongs  to  either  the 
Specialist  or  e-Specialist.  In  the  event 
that  the  better  performing  party  no 
longer  quotes  in  that  issue,  control  of 
the  pool  will  default  to  whoever  the 
assigned  Specialist  is  in  the  subsequent 
quarter.  If  there  is  no  Specialist 
assigned,  but  there  is  an  e-Specialist 
assigned,  the  e-Specialist  shall  have 
control  of  these  monies. 

The  Exchange  believes  that  this  is  an 
appropriate  means  of  allocating  control 
of  the  pool  of  monies  created  by  the 
collection  of  marketing  charges  as  it 
rewards  those  ATP  holders  who  are 
providing  competitive  quotes  and 
attracting  order  flow  to  the  Exchange. 
The  Exchange  further  believes  that  this 
change  benefits  customers  by 
incentivizing  greater  competition 
amongst  specialists  and  e-specialists  to 
provide  tighter  spreads  and  attract 
greater  order  flow. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),®  in  general,  and  Section  6(b)(4) 
of  the  Act,®  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Coinpetition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


«15U.S.C.  78f(b). 
915  U.S.C.  78f(b)(4). 


C.  Seif-Regulatory  Organization’s  '  ’ 
Statement,  on, Comments  on  the.  :  ..^(l  a\ 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  is  effective 
upon  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and 
subparagraph  (f)(2-)  of  Rule  19b— 4 
thereunder,  because  it  establishes  a  due, 
fee,  or  other  charge  imposed  by  the 
NYSE  Amex. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml)',  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEAmex-2010-30  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEAmex-2010-30.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commissioiv  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.g0v/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


10 15  U.S.C.  78s(b)(3)(A). 
11 17  CFR  240.19b-4(f)(2). 
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Commission,  and  all  WTitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of  10 
a.m.  and  3  p.m.  Copies  of  the  filing  also 
will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEAmex-2010-30  and  should  be 
submitted  on  or  before  May  3,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.*^ 

Florence  E.  Hannon, 

Deputy  Secretary. 

IFR  Doc.  2010-8223  Filed  4-9-10;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-61843;  File  No.  SR- 
NYSEArca-2010-12] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Order  Granting  Accelerated 
Approval  of  a  Proposed  Rule  Change 
Relating  to  Listing  of  the  One  Fund 
Under  NYSE  Area  Equities  Rule  8.600 

April  5,  2010. 

On  March  2,  2010,  NYSE  Area,  Inc. 
(“NYSE  Area”  or  “Exchange”),  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  ^  and  Rule 
19b-4  thereunder ,2  a  proposed  rule 
change  to  list  and  trade  shares  of  One 
Fund  (the  “Fund”),  a  series  of  the  U.S. 
One  Trust  (the  “Trust”)  under  NYSE 
Area  Equities  Rule  8.600  (“Managed 
Fund  Shares”).  The  proposed  rule 
change  was  published  in  the  Federal 
Register  on  March  18,  2010.^  The 
Commission  received  no  comments  on 
the  proposal.  This  order  grants  approval 


12 17  CFR  200.30-3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 

2  See  Securities  Exchange  Act  Release  No.  61689 
(March  11,  2010),  75  FR  13181  (“Notice”). 


of  the  proposed  rule  change  on  an 
accelerated  basis. 

I.  Description  of  the  Proposal 

The  Fund  seeks  to  achieve  its 
investment  objective  by  investing 
primarily  in  the  retail  shares  of  other 
exchange-traded  funds  that  are 
registered  under  the  Investment 
Company  Act  of  1940  (“1940  Act”) 
(“Underlying  ETFs”)."*  U.S.  One,  Inc. 

(the  “Adviser”)  is  the  adviser  for  the 
Fund.  The  Adviser  is  not  affiliated  with 
a  broker-dealer.  If  the  Adviser  becomes 
affiliated  with  a  broker-dealer,  the 
Adviser  would  be  required  to  comply 
with  the  “fire  wall”  provisions 
contained  in  Commentary  .07  to  NYSE 
Area  Equities  Rule  8.600.®  PNC  Global 
Investment  Servicing,  Inc.  serves  as  the 
custodian,  transfer  agent  and 
administrator  for  the  Fund. 

The  Exchange  states  that  the  Shares 
will  conform  to  the  initial  and 
continued  listing  criteria  under  NYSE 
Area  Equities  Rule  8.600  and  that  the 
Fund  will  be  in  compliance  with  Rule 
lOA-3  under  the  Act,®  as  provided  by 
NYSE  Area  Equities  Rule  5.3.  The 
Fund’s  investment  objective  is  to  seek 
long-term  capital  appreciation.  In 
pursuing  its  investment  objective,  the 
Adviser  will  normally  invest  at  least 
80%  of  its  total  assets  in  Underlying 
ETFs.  The  Adviser  invests  in 
Underlying  ETFs  that  track  various 
securities  indices  comprised  of  large, 
mid  and  small  capitalization  companies 
in  the  United  States,  Europe  and  Asia, 
as  well  as  other  developed  and  emerging 
markets.  • 

Additional  information  regarding  the 
Fund,  the  Shares,  the  Fund’s  investment 
objective,  investment  strategies. 


‘The  Trust  is  registered  under  the  1940  Act.  On 
Fetiruary  5,  2010,  the  Trust  filed  with  the 
Commission  Amendment  No.  2  to  Form  N-IA 
under  the  Securities  Act  of  1933  (15  U.S.C.  77a), 
and  under  the  1940  Act  relating  to  the  Fund  (File 
Nos.  333-160877  and  811-22320)  (“Registration 
Statement”). 

2  Commentary  .07  to  Rule  8.600  provides  that,  if 
the  investment  adviser  to  the  Investment  Company 
issuing  Managed  Fund  Shares  is  affiliated  with  a 
broker-dealer,  such  investment  adviser  shall  erect  a 
“fire  wall”  between  the  investment  adviser  and  the 
broker-dealer  with  respect  to  access  to  information 
concerning  the  composition  and/or  changes  to  such 
Investment  Company  portfolio.  In  addition. 
Commentary  .(37  requires  that  personnel  who  make 
decisions  on  the  open-end  fund’s  portfolio 
composition  must  be  subject  to  procedures 
designed  to  prevent  the  use  and  dissemination  of 
material  nonpublic  information  regarding  the  open- 
end  fund’s  portfolio.  Commentary  .07  to  Rule  8.600 
is  similar  to  Commentary  .03(a)(i)  and  (iii)  to  NYSE 
Area  Equities  Rule  5.2(j)(3);  however,  in  connection 
with  the  establishment  of  a  “fire  wall”  between  the 
investment  adviser  and  the  broker-dealer. 
Commentary  .07  reflects  the  applicable  open-end 
fund’s  portfolio,  not  an  underlying  benchmark 
index,  as  is  the  case  with  index-based  funds. 

6  17CFR240.10A-3. 


policies,  restrictions,  risks,  fees  and 
expenses,  creations  and  redemptions  of 
Shares,  availability  of  information, 
trading  rules  and  halts,  and  surveillance 
procedures,  among  other  things,  can  be 
found  in  the  Registration  Statement  and 
in  the  Notice,  as  applicable.^ 

II.  Discussion  and  Commission’s 
Findings 

The  Commission  has  carefully 
reviewed  the  proposed  rule  change  and 
finds  that  it  is  consistent  with  the 
requirements  of  Section  6  of  the  Act  ® 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.®  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act,^®  which  requires,  among  other 
things,  that  the  Exchange’s  rules  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  finds  that  the 
proposal  to  list  and  trade  the  Shares  on 
the  Exchange  is  consistent  with  Section 
llA(a)(l)(C)(iii)  of  the  Act,  which  sets 
forth  Congress’  finding  that  it  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers  and  investors  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities.  Quotation  and 
last  sale  information  for  the  Shares  will 
be  available'  via  the  Consolidated  Tape 
Association  (“CTA”)  high-speed  line, 
and  the  Exchange  will  disseminate  the 
Portfolio  Indicative  Value  (“PIV”)  at 
least  every  15  seconds  during  the  Core 
Trading  Session  through  the  facilities  of 
the  CTA.  In  addition,  the  Fund  will 
make  available  on  its  Web  site  on  each 
business  day  before  commencement  of 
trading  of  the  Core  Trading  Session  the 
Disclosed  Portfolio  as  defined  in  NYSE 
Area  Equities  Rule  8.600(c)(2)  that 
will  form  the  basis  for  its  calculation  of 


2  See  supra  notes  3  and  4. 

8  15  U.S.C.  78f. 

9  In  approving  this  proposed  rule  change  the 
Commission  has  considered  the  proposed  rule’s 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 

10 17  U.S.C.  78f(b)(5). 

11  The  Exchange  represents  that  the  Fund  will 
disclose  on  the  Fund’s  Web  site  for  each  portfolio 
security  or  other  financial  instrument  of  the  Fund 
the  following  information:  Ticker  symbol  (if 
applicable),  name  of  security  or  financial 
instrument,  number  of  shares  or  dollar  value  of 
financial  instruments  held  in  the  portfolio,  and 
percentage  weighting  of  the  security  or  financial 
instrument  in  the  portfolio. 
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the  net  asset  value  {“NAV”),  which  will 
be  determined  as  of  the  close  of  the 
regular  trading  session  on  the  New  York 
Stock  Exchange  (ordinarily  4:00  p.m. 
Eastern  Time)  on  each  business  day.  In 
addition,  a  basket  composition  file, 
which  includes  the  security  names  and 
share  quantities  required  to  be  delivered 
in  exchange  for  Fund  Shares,  together 
with  estimates  and  actual  cash, 
components,  will  be  publicly 
disseminated  daily  prior  to  the  opening 
of  the  New  York  Stock  Exchange  via  the 
National  Securities  Clearing 
Corporation.  The  Fund’s  Web  site  will 
also  include  additional  quantitative 
information  updated  on  a  daily  basis 
relating  to  trading  volume,  prices,  and 
NAV.  Information  regarding  the  market 
price  and  trading  volume  of  the  Shares 
will  be  continually  available  on  a  real¬ 
time  basis  throughout  the  day  via 
electronic  services,  and  the  previous 
day’s  closing  price  and  trading  volume 
information  for  the  Shares  will  be 
published  daily  in  the  financial  sections 
of  newspapers. 

The  Commission  further  believes  that 
the  proposal  to  list  and  trade  the  Shares 
is  reasonably  designed  to  promote  fair 
disclosure  of  information  that  may  be 
necessary  to  price  the  Shares 
appropriately  and  to  prevent  trading 
when  a  reasonable  degree  of 
transpenency  cannot  be  assured.  The 
Commission  notes  that  the  Exchange 
will  obtain  a  representation  frotn  the 
issuer  of  the  Shares  that  the  NAV  per 
Share  will  be  calculated  daily  and  that 
the  NAV  and  the  Disclosed  Portfolio 
will  be  made  available  to  all  market 
participants  at  the  same  time.^^ 
Additionally,  if  it  becomes  aware  that 
the  NAV  or  the  Disclosed  Portfolio  is 
not  disseminated  daily  to  all  market 
participants  at  the  same  time,  the 
Exchange  will  halt  trading  in  the  Shares 
until  such  information  is  available  to  all 
market  participants.  Further,  if  the  PIV 
is  not  being  disseminated  as  required, 
the  Exchange  may  halt  trading  during 
the  day  in  which  the  disruption  occurs; 
if  the  interruption  persists  past  the  day 
in  which  it  occurred,  the  Exchange  will 
halt  trading  no  later  than  the  beginning 
of  the  trading  day  following  the 
interruption.'^  Finally,  the  Commission 
notes  that  the  Reporting  Authority  that 


See  NYSE  Area  Equities  Rule  8.600(dKl)(B). 

See  NYSE  Area  Equities  Rule  8.600(d)(2)(D). 
The  Exehemge  states  that  trading  in  the  Shares  may 
also  be  halted  beeause  of  market  eonditions  or  for 
reasons  that,  in  the  view  of  the  Exebange,  make 
trading  in  the  Shares  inadvisable.  These  may 
inelude:  (1)  The  extent  to  whieh  trading  is  not 
oceurring  in  the  seeurities  eomprising  the  Diselosed 
Portfolio  and/or  the  hnaneial  instruments  of  the 
Fund;  or  (2)  whether  other  unusual  conditions  or 
circumstemces  detrimental  to  the  maintenance  of  a 
fair  and  orderly  market 'are  present. 


provides  the  Disclosed  Portfolio  must 
implement  and  maintain,  or  be  subject 
to,  procedures  designed  to  prevent  the 
use  and  dissemination  of  material  non¬ 
public  information  regarding  the  actual 
components  of  the  portfolio.''* 

The  Exchange  has  represented  that 
the  Shares  are  equity  securities  subject 
to  the  Exchange’s  rulers  governing  the 
trading  of  equity  securities  and  will 
trade  on  the  NYSE  Area  Marketplace 
from  4  a.m.  to  8  p.m.  Eastern  Time  iif' 
accordance  with  NYSE  Area  Equities 
Rule  7.34  (Opening,  Core,  and  Late 
Trading  Sessions).  In  support  of  this 
proposal,  the  Exchange  has  made 
representations,  including: 

(1)  The  Shares  will  conform  to. the 
initial  and  continued  listing  criteria 
under  NYSE  Area  Equities  Rule  8.600. 

(2)  The  Exchange’s  surveillance 
procedures  are  adequate  to  properly 
monitor  Exchange  trading  of  the  Shares 
in  all  trading  sessions  and  to  deter  and 
detect  violations  of  Exchange  rules  and 
applicable  Federal  securities  laws. 

(3)  Prior  to  the  commencement  of 
trading,  the  Exchange  will  inform  its 
ETP  Holders  in  an  Information  Bulletin 
of  the  special  characteristics  and  risks 
associated  with  trading  the  Shares. 
Specifically,  the  Information  Bulletin 
will  discuss  the  following:  (a)  The 
procedures  for  purchases  and 
redemptions  of  Shares  and  that  Shares 
are  not  individually  redeemable;  (b) 
NYSE  Area  Equities  Rule  9.2(a),  which 
imposes  a  duty  of  due  diligence  on  its 
ETP  Holders  to  learn  the  essential  facts 
relating  to  every  customer  prior  to 
trading  the  Shares;  (c)  the  risks  involved 
in  trading  the  Shares  during  the 
Opening  *id  Late  Trading  Sessions 
when  an  updated  PIV  will  not  be 
calculated  or  publicly  disseminated;  (d) 
how  information  regarding  the  PIV  is 
disseminated;  (e)  the  requirement  that 
ETP  Holders  deliver  a  prospectus  to 
investors  purchasing  newly  issued 
Shares  prior  to  or  concurrently  with  the 
confirmation  of  a  transaction;  and  (f) 
trading  information. 

(4)  The  Fund  will  be  in  compliance 
with  Rule  lOA-3  under  the  Act.'^ 

(5)  Underlying  ETFs  will  be  listed  and 
traded  in  the  U.S.  on  a  national 
securities  exchange.  While  the 
Underlying  ETFs  may  hold  non-U.S. 
equity  seciurities,  the  Fund  will  not 
invest  in  non-U.S.  equity  securities. 

This  approval  order  is  based  on  the 
Exchange’s  repres,entations.  For  the 
foregoing  reasons,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 


See  NYSE  Area  Equities  Rule  8.600(d)(2)(B)(ii). 
■•s  Se6  supra  note  6. 


Act'®  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. 

ni.  Accelerated  Approval 

The  Commission  finds  good  cause, 
pursuant  to.Section  19(b)(2)  of  the 
Act,l^  for  approving  the  proposal  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  the  Notice  in  the  Federal 
Register.  The  Commission  notes  that  it 
has  approved  the  listing  and  trading  on 
the  Exchange  of  shares  of  other  actively 
managed  exchange-traded  funds  based 
on  a  portfolio  of  securities,  the 
characteristics  of  which  are  similar  to 
those  to  be  invested  by  the  Fund.'®  The 
Commission  also  notes  that  it  has 
received  no  comments  regarding  the 
proposed  rule  change.  Further,  the 
Commission  believes  that  proposed  rule 
change  does  not  raise  any  novel 
regulatory  concerns.  The  Commission 
believes  that  accelerating  approval  of 
this  proposal  should  benefit  investors 
by  creating,  without  undue  delay, 
additional  competition  in  the  market  for 
Managed  Fund  Shares. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'®  that  the 
proposed^rule  change  (SR-NYSEArca- 
2010-12)  be,  and  it  hereby  is,  approved 
on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.20 
Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  2010-8222  Filed  4-9-10;  8:45  am] 

BILLING  CODE  8011-01-P 


15  U.S.C.  78f(b)(5). 

17  15U.S.C.  78s(b)(2). 

See,  e.g..  Securities  Exchemge  Act  Release  No. 
60460  (August  7,  2009),  74  FR  41468  (August  17, 
2009)  (SR-NYSEArca-2009-55)  (approving  the 
listing  and  trading  of  shares  of  the  Dent  Tactical 
ETF). 

>»15  U.S.C.  78s(h)(2). 

2017  CFR  2l)0.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-61841;  File  No.  SR- 
NYSEAmex-2010-33] 

Self-Regulatory  Organizations;  NYSE 
Amex  LLC;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Extending  the  Operation 
of  Its  Supplemental  Liquidity  Providers 
Pilot,  Rule  107B — NYSE  Amex  Equities 
Until  the  Earlier  of  the  Securities  and 
Exchange  Commission’s  Approval  To 
Make  Such  Pilot  Permanent  or 
September  30, 2010 

April  5,  2010. 

Pursuant  to  Section  19(b)(1)  of  the 
Secxurities  Exchange  Act  of  1934  (the 
“Act”)  ^  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that,  on  March 
30,  2010,  NYSE  Amex  LLC  (“NYSE 
Amex”  or  the  “Exchange”)  filed  with  the 
Secmities  and  Exchange  Commission 
(the  “Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi-om  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
operation  of  its  Supplemental  Liquidity 
Providers  Pilot  (“SLP  Pilot”  or  “Pilot”) 
(See  Rule  107B-— NYSE  Amex  Equities) 
until  the  earlier  of  the  Secmities  and 
Exchange  Commission’s  approval  to 
make  such  Pilot  permanent  or 
September  30,  2010.  The  text  of  the 
proposed  rule  change  is  available  on 
NYSE  Amex’s  Web  site  at  http://  ' 
www.nyse.com.  on  the  Commission’s  - 
Web  site  at  http://www.sec.gov,  and  at 
the  Commission’s  Public  Reference 
Room. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 


» 15  U.S.C.78s(bKl). 
*17CFR240.19b-4. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  extend  the 
operation  of  its  Supplemental  Liquidity 
Providers  Pilot  ^  approved  by  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  to  operate 
untti  March  30,  2010,  until  the. earlier  of 
the  SEC’s  approval  to  make  such  Pilot 
permanent  or  through  September  30, 
2010. 

Background 

In  October  2008,  the  New  York  Stock 
Exchange  LLC  (“NYSE”)  implemented 
significant  changes  to  its  market  rules, 
execution  technology  and  the  rights  and 
obligations  of  its  market  participants  all 
of  which  were  designed  to  improve 
execution  quality  on  the  NYSE.  These 
changes  were  all  elements  of  the  NYSE’s 
and  Ae  Exchange’s  enhanced  market 
model  referred  to  as  the  “New  Market 
Model”  (“NMM  Pilot”).-*  The  NYSE  SLP 
Pilot  was  launched  in  coordination  with 
the  NMM  Pilot  (see  NYSE  Rule  107B). 

As  part  of  the  NMM  Pilot,  NYSE 
eliminated  the  function  of  specialists  on 
the  Exchange  creating  a  new  category  of 
market  participant,  the  Designated 
Market  Maker  or  “DMM.”  ^  Separately, 
the  NYSE  established  the  SLP  Pilot, 
which  established  SLPs  as  a  new  class 
of  market  participants  to  supplement 
the  liquidity  provided  by  DMMs.® 

The  NYSE  adopted  NYSE  Rule  107B 
governing  SLPs  as  a  six-month  pilot 
program  commencing  in  November 
2008.  This  NYSE  pilot  was  extended 
several  times  in  the  last  12  months,  and 
most  recently;  the  NYSE  SLP  Pilot  was 
extended  to  March  30,  2010.^  The  NYSE  ' 


^  See  Securities  Exchange  Act  Release  No.  61308 
(January  7,  2010),  75  FR  2573  (January  15.  2010) 
(SR-NYSEAmex-2009-98j  (establishing  the  NYSE 
Amex  Equities  SLP  Pilot).  See  also  Securities 
Exchange  Act  Release  No.  58877  (October  29,  2008), 
73  FR  65904  (November  5.  2008)  (SR-NYSE-2008- 
108)  (establishing  the  SLP  Pilot).  See  also  Securities 
Exchange  Act  Release  No.  59869  (May  6,  2009),  74 
FR  22796  (May  14.  2009)  (SR-NYSE-2009-46) 
(extending  the  operation  of  the  SLP  Pilot  to  October 
1,  2009).  See  also  Securities  Exchange  Act  Release 
No.  60756  (October  1,  2009),  74  FR  51628  (October 
7,  2009)  (SR-NYSE-2009-100)  (extending  the 
operation  of  the  New  Market  Model  and  the  SLP 
Pilots  to  November  30,  2009).  See  also  Securities 
Exchange  Act  Release  No.  61075  (November  30, 
2009),  74  FR  64112  (December  7,  2009)  (SR-NYSE- 
2009-119)  (extending  the  operation  of  the  SLP  Pilot 
to  March  30,  2010). 

*  See  Securities  Exchange  Act  Release  No.  58845 
(October  24,  2008)  73  FR  64379  (October  29,  2008) 
(SR-NYSE-2008-46). 

®  See  NYSE  Rule  103- 

®  See  NYSE  and  NYSE  Amex  Equities  Rules  107B. 

’’  See  Securities  Exchange  Act  Release  Nos.  58877 
(October  29,  2008),  73  FR  65904  (November  6,  2008) 
(SR-NYSE-2008-108)  (adopting  SLP  pilot 


is  in  the  process  of  requesting  an 
extension  of  their  SLP  Pilot  until 
September  30,  2010  or  until  the 
Commission  approves  the  pilot  as 
permanent.  The  extension  of  the  NYSE 
SLP  Pilot  until  September  30,  2010  runs 
parallel  with  the  extension  of  the  NMM 
pilot:  September  30,  2010,  or  until  the 
Commission  approves  the  NMM  Pilot  as 
permanent. 

Proposal  To  Extend  the  Operation  of  the 
NYSE  Amex  Equities  SLP  Pilot 

NYSE  Amex  Equities  established  the 
SLP  Pilot  to  provide  incentives  for 
quoting,  to  enhance  competition  among 
the  existing  group  of  liquidity  providers, 
including  the  DMMs,  and  add  new 
competitive  market  participants.  Rule 
107B — NYSE  Amex  Equities  is  based  on 
NYSE  Rule  107B.  NYSE  Amex  Rule 
107B  was  filed  with  the  Commission  on 
December  30,  2009,  as  a  “me  too”  filing 
for  immediate  effectiveness  as  a  pilot 
progTcun.®  The  NYSE  Amex  Equities 
SLP  Pilot  is  scheduled  to  end  operation 
on  March  30,  2010  or  such  earlier  time 
as  the  Commission  may  determine  to 
make  the  rules  permanent. 

The  Exchange  believes  that  the  SLP 
Pilot,  in  coordination  with  the  NMM 
Pilot  and  the  NYSE  SLP  Pilot,  allows 
the  Exchange  to  provide  its  market- 
participants  with  a  trading  venue  that 
utilizes  an  enhanced  market  structure  to 
encourage  the  addition  of  liquidity 
facilitate  the  trading  of  larger  orders 
more  efficiently  and  operates  to  reward 
aggressive  liquidity  providers.  As  such, 
the  Exchange  believes  that  the  rules 
governing  the  SLP  Pilot  (Rule  107B) 
should  be  made  permanent.  , 

Through  this  filing  the  Exchange 
seeks  to  extend  the  current  operation  of 
the  SLP  Pilot  until  September  30,  2010, 
in  order  to  allow  the -Exchange  to 
formally  submit  a  filing  to  the 
Commission  to  convert  the  Pilot  rule  to 
a  permanent  rule.  The  Exchange  is 
cxurently  preparing  a  rule  filing  seeking . 
permission  to  make  the  NYSE  Amex  ' 
Equities  SLP  Pilot  permanent,  but  does 
not  expect  that  filing  to  be  completed 
and  approved  by  the  Commission  before 
March  30,  2010.^ 


program);  59869  (May  6,  2009),  74  FR  22796  (May 
14,  2009)  (SR-NYSE-2009-46)  (extending  SLP  pilot 
program  until  October  1,  2009);  60756  (October  1, 

2009) ,  74  FR  51628  (October  7,  2009)  (SR-NYSE- 
2009-100)  (extending  SLP  pilot  program  until 
November  30,  2009)  and  SR-NYSE-2009-119 
(extending  SLP  pilot  program  until  March  30, 

2010) . 

®  See  Securities  Exchange  Act  Release  No.  61308- 
(January  7,  2010),  75  FR  2573  (January  15,  2010) 
(SR-NYSEAmex-2009-98). 

®The  NMM  Pilot  was  scheduled  to  expire  on 
March  30,  2010  as  well.  On  March  12,  2010  the 
Exchange  bled  to  extend  the  NMM  Pilot  until 
September  30,  2010  (See  Securities  Exchange  Act 
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2.  Statutory  Basis 

The  basis  under  the  Securities 
Exchange  Act  of  1934  (the  “Act”)  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an 
exchange  have  rules  that  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Exchange  believes  that  the  instant  filing 
is  consistent  with  these  principles 
because  the  SLP  Pilot  provides  its 
market  participants  with  a  trading 
venue  that  utilizes  an  enhanced  market 
structure  to  encourage  the  addition  of 
liquidity  and  operates  to  reward 
aggressive  liquidity  providers. 

Moreover,  the  instant  filing  requesting 
an  extension  of  the  SLP  Pilot  will 
permit  adequate  time  for:  (i)  The 
Exchange  to  prepare  and  submit  a  filing 
to  make  the  rules  governing  the  SLP 
Pilot  permanent;  (ii)  public  notice  and 
comment:  and  (iii)  completion  of  the 
19b-4  approval  process. 

B.  Self-Regulatory  Organization’s 
Statement  bn  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (i)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  by  its  terms,  does  not  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 

4(fi(6)  thereunder.^2 

Release  No.  61724  (March  17,  2010)  (SR-NYSE- 
2010-25)  (extending  the  operation  of  the  New 
Market  Model  Pilot  to  September  30,  2010). 

'0  15U.S.C.  78f(b)(5). 

”  15  U.S.C.  78s(b)(3)(A). 

12 17  CFR  240.19b-4(f)(6).  In  addition,  Rule  19b- 
4(f)(6)(iii)  requires  the  self-regulatory  organization 


A  proposed  rule  change  filed  under 
Rule  19b— 4(f)(6)  normally  does  not 

become  operative  prior  to  30  days  after 
the  date  of  the  filing.  However,  pursuant 
to  Rule  19b-4(f)(6)(iii),^‘‘  the 
Commission  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
protection  of  investors  and  the  p^iblic 
interest.  The  Exchange  has  asked  the 
Commission  to  waive  the  30-day 
operative  delay  so  that  the  proposal  may 
become  operative  immediately  upon 
filing. 

The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  because  the  pilot 
program  will  expire  on  March  30,  2010, 
waiver  of  the  operative  delay  is 
necessary  so  that  no  interruption  of  the 
pilot  program  will  occur.  In  addition, 
the  Commission  notes  that  the  Exchange 
has  requested  extensions  of  the  pilot  to 
allow  the  Exchange  time  to  formally 
request  permanent  approval  for  the 
pilot.  Therefore,  the  Commission 
designates  the  proposal  operative  upon 
filing.^^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  dtherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Cornments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules /sro.shtml)',  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEAmex-2010-33  on 
the  subject  line. 

to  submit  to  the  Commission  written  notice  of  its 
intent  to  file  the  proposed  rule  change,  along  with 
a  brief  description  and  text  of  the  proposed  rule 
change,  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission.  The 
Exchange  has  satisfied  this  requirement. 

>3 17  CFR  240.19b-^(f)(6). 

17  CFR  240.19b-4(f)(6Kiii). 

’3  For  purposes  only  of  waiving  the  operative 
delay  for  this  proposal,  the  Commission  has 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 


Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEAmex-2010-33.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
.change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of  10 
a.m.  and  3  p.m.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEAmex-2010-33  and  should  be 
submitted  on  or  before  May  3,  2010.  . 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.!® 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  2010-8220  Filed  4-9-10;  8:45  am] 

BILLING  CODE  8011-01-P 


i®17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-61850;  File  No.  SR-NSX- 
2010-03] 

Self-Regulatory  Organizations; 

National  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Ruie  Change  in  Order  To 
Amend  the  NSX  Fee  and  Rebate 
-  Scheduie  and  Rule  16.4 

April  6,  2010. 

Pursuant  to  Section  19(b)(1)  of  tlie 
Securities  Exchange  Act  of  1934  (the 
“Act”)  ^  and  Rule  19b— 4  thereunder ,2 
notice  is  hereby  given  that  on  March  31, 
2010,  National  Stock  Exchange,  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change,  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 

The  Commission  is  publishing  this 
notice  to  solicit  comment  on  the 
proposed  rule  change  fi'om  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

National  Stock  Exchemge,  Inc.  (“NSX® 
”  or  “Exchange”)  is  proposing  a  rule 
change,  operative  at  commencement  of 
trading  on  April  1,  2010,  which 
proposes  to  amend  the  NSX  Fee  and 
Rebate  Schedule  (the  “Fee  Schedule”) 
and  Rule  16.4  with  respect  to  the 
liquidity  taking  fee  in  the  Automatic 
Execution  mode  of  order  interaction  and 
the  rebates  payable  in  the  Order 
Delivery  mode  of  order  interaction. 

The  text  of  the  proposed  rule  change 
is  available  on  the  Exchange’s  website  at 
bttp://www.nsx.com,  at  the  principal 
office  of  the  Exchange,  and  at  the 
Commission’s- Public  Reference  Room. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 


>  15  U.S.C.  78s(b)(l). 
2  17CFR  240.19b-l. 


A.  Self -Regulatory  Organization’s  - 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

With  this  rule  change,  the  Exchange  is 
proposing  to  modify  the  Fee  Schedule  to 
lower  the  volume  threshold  necessary  to 
obtain  a  lower  take  fee  for  securities 
priced  one  dollar  and  higher  in  the 
Automatic  Execution  mode  of  order 
interaction  (“AutoEx”)  3.  In  addition,  the 
Exchange  is  proposing  to  modify  the 
text  of  Rule  16.4  and  the  Fee  Schedule 
with  respect  to  displayed  orders  in 
securities  priced  one  dollar  and  above 
that  add  liquidity  in  Order  Delivery 
mode  of  order  interaction  (“Order 
Delivery”)  ^  so  as  to  introduce  an 
additional  intermediate  rebate  tier  and 
raise  the  eligibility  threshold  for  the 
highest  rebate  tier.  Finally,  in  Order 
Delivery,  the  proposed  rule  change 
modifies  the  definition  used  to  calculate 
volume  eligibility,  and  also  introduces  a 
rebate  for  displayed  liquidity  adding 
sub-dollar  orders. 

AutoEx  Take  Fee  for  Securities  Priced 
One  Dollar  and  Higher 

For  orders  in  securities  priced  one 
dolleir  and  above  that  take  liquidity  in 
AutoEx,  the  proposed  rule  change 
lowers  the  volume  threshold  necessary 
to  obtain  a  lower  take  fee.  Prior  to  the 
effective  date  of  the  proposed  rule 
change,  the  Fee  Schedule  provides  that 
an  ETP  Holder  pays  a  $0.0028  per  shcu-e 
liquidity  take  fee  if  such  ETP  Holder’s 
liquidity  adding  average  daily  volume 
(as  fully  defined  in  Endnote  3  of  the  Fee 
Schedule,  “Liquidity  Adding  ADV”)  is  at 
least  five  million  shares.  If  an  ETP 
Holder’s  Liquidity  Adding  ADV  is  less 
than  five  million  shares,  the  ETP  Holder 
pays  a  liquidity  take  fee  of  $0.0030  per 
share.  The  proposed  rule  change  lowers 
this  volume  threshold  from  five  million 
to  50,000  shares,  thereby  enabling  ETP 
Holders  to  more  easily  achieve  the 
lower  take  fee  of  $0.0028  per  share. 

Order  Delivery  Rehates 

For  displayed  orders  in  securities 
priced  one  dollar  and  above  that  add 
liquidity  in  Order  Delivery,  the 
proposed  rule  change  creates  an 
additional  intermediate  rebate  tier  and 
raises  the  eligibility  threshold  for  the 
highest  rebate  tier.  Prior  to  the  effective 
date  of  the  proposed  rule  change,  the 
Fee  Schedule  provides  a  rebate  of 
$0.0008  per  share  if  Liquidity  Adding 
ADV  is  at  least  1  million  and  less  than 


^  The  Exchange's  two  modes  of  order  interaction 
are  described  in  NSX  Rule  11.13(b). 

*ld. 


5  million  (“Tier  1”),  and  a  rebate  of 
$0.0024  per  share  plus  50%  of 
attributable  market  data  revenue  if 
Liquidity  Adding  ADV  is  at  least  5 
million  shares  (“Tier  2”).  The  proposed 
rule  change  modifies  Tier  2  such  that  an 
ETP  Holder  achieving  a  Liquidity 
Adding  ADV  of  at  least  5  million  shares, 
but  less  than  30  million  shares,  receives 
a  rebate  of  $0.0024  per  share  plus  35% 
of  attributable  market  data  revenue. 
Further,  a  third  tier  (“Tier  3”)  is 
introduced  such  that  ETP  Holders  with 
at  least  30  million  Liquidity  Adding 
ADV  receive  a  rebate  of  $0.0024  per 
share  plus  50%  of  attributable  market 
data  revenue.  The  proposed  rule  change 
also  excludes  securities  priced  under 
one  dollar  from  the  definition  of 
Liquidity  Adding  ADV  in  the  context  of 
Order  Delivery  rehates. 

Finally,  the  proposed  rule  change 
introduces  a  rebate  for  orders  of 
securities  priced  under  one  dollar  that 
add  liquidity  in  Order  Delivery  in  an 
amount  equal  to  0.20  percent  of  the 
trade  value.  Like  the  equivalent  rebate 
for  liquidity  adding  sub-dollar  securities 
in  AutoEx,  Zero  Display  Reserve  Orders 
of  sub-dollar  securities  in  Order 
Delivery  are  not  eligible  to  receive  the 
liquidity  adding  rebate. 

Rationale 

The  Exchange  has  determined  that 
these  changes  are  necessary  to  create 
further  incentive  for  ETP  Holders  to 
submit  increased  order  volumes  in 
AutoEx  and  Order  Delivery  and, 
ultimately,  to  increase  the  revenues  of 
the  Exchange  for  the  purpose  of 
continuing  to  adequately  fund  its 
regulatory  and  general  business 
functions.  The  Exchange  has  further 
determined  that  the  proposed  fee 
adjustments  are  necessary  for 
competitive  reasons.  The  Exchange 
believes  that  these  rebate  changes  will 
not  impair  the  Exchange’s  ability  to 
fulfill  its  regulatory  responsibilities. 

The  proposed  modifications  are 
reasonable  and  equitably  allocated  to 
those  ETP  Holders  that  opt  to  submit 
orders  in  AutoEx  and  Order  Delivery, 
and  are  not  discriminatory  because  ETP 
Holders  are  free  to  elect  whether  or  not 
to  send  such  orders.  The  proposed 
modifications  continue  to  incentivize 
ETP  Holders  to  submit  displayed  orders 
over  Zero  Display  Reserve  Orders  in 
Order  Delivery.  Based  upon  the 
information  above,  the  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  the  protection  of 
investors  and  the  public  interest. 

Operative  Date  and  Notice 

The  Exchange  intends  to  make  the 
proposed  modifications,  which  are 
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effective  on  filing  of  this  proposed  rule, 
operative  for  trading  on  April  1,  2010. 
Pursuant  to  Exchange  Rule  16.1(c),  the 
Exchange  v^ill  “provide  ETP  Holders 
with  notice  of  all  relevant  dues,  fees, 
assessments  and  charges  of  the 
Exchange”  through  the  issuance  of  a 
Regulatory  Circular  of  the  changes  to  the 
Fee  Schedule  and  will  post  a  copy  of  the 
rule  filing  on  the  Exchange’s  Web  site 
[http://www.nsx.com). 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)  of  the 
Act,®  in  general,  and  Section  6(b)(4)  of 
the  Act,®  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  the  facilities  of  the 
Exchange.  Moreover,  the  proposed  rule 
change  is  not  discriminatory  in  that  all 
ETP  Holders  are  eligible  to  submit  (or 
not  submit)  trades  and  quotes  at  any 
price  in  AutoEx  and  Order  Delivery  in 
all  tapes,  as  either  displayed  or 
undisplayed  and  as  liquidity  adding  or 
liquidity  taking,  and  may  do  so  at  their 
discretion. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  taken 
effect  upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b— 4  ® 
thereunder,  because,  as  provided  in 
(f)(2),  it  changes  “a  due,  fee  or  other 
charge  applicable  only  to  a  member” 
(known  on  the  Exchange  as  an  ETP 
Holder).  At  any  time  within  sixty  (60) 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate. in  the  public 


*15U.S.C.  78f(b). 

8  15U.S.C.  78ab)(4). 

7 15  U.S.C.  78s(b)(3)(A)(ii). 
« 17  CFR  240.19b-4. 


interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  cire  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing,  . 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NSX-2010-03  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NSX-2010-03.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of  10 
a.m.  and  3  p.m.  Copies  of  the  filing  will 
also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
self-regulatory  organization.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NSX-2010-03  and  should 
be  submitted  on  or  before  May  3,  2010. 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Florence  E.  Harmon,  . 

Deputy  Secretary. 

[FR  Doc.  2010-8225  Filed  4-9-10;  8:45  am] 
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Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Extending  the 
Operation  of  Its  Supplemental  Liquidity 
Providers  Pilot,  NYSE  Rule  107B  Until 
the  Earlier  Of  the  Securities  and 
Exchange  Commission’s  Approval  To 
Make  Such  Pilot  Permanent  or 
September  30, 2010 

April  5,  2010. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  ^  and  Rule  19b-4  thereunder ,2 
notice  is  hereby  given  that,  on  March 
30,  2010,  New  York  Stock  Exchange 
LLC  (“NYSE”  or  the  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  propqsed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s . 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
operation  of  its  Supplemental  Liquidity 
Providers  Pilot  (“SLP  Pilot”  or  “Pilot”) 
(see  Rule  107B),  until  the  earlier  of  the 
Securities  and  Exchange  Commission’s 
approval  to  make  such  pilot  permanent 
or  September  30,  2010.  The  text  of  the 
proposed  rule  change  is  available  on 
NYSE’s  Web  site  at  http:// 
www.nyse.com,  on  the  Commission’s 
Web  site  at  http://tvww.sec.gov,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


9  17  CFR200.30-3(a)(12). 
115  U.S.C.78s(b)(l). 

2  17CFR240.19b-4. 


18564 


Federal  Register / Vol.  75,  No.  69 /Monday,  April  12,  2010 /Notices 


statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below.' 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  extend  the 
operation  of  its  Supplemental  Liquidity 
Providers  Pilot  ^  approved  by  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  to  operate 
until  March  30,  2010,  until  the  earlier  of 
the  SEC’s  approval  to  make  such  pilot 
permanent  or  through  September  30, 
2010. 

Background 

In  October  2008,  the  NYSE 
implemented  significant  changes  to  its 
market  rules,  execution  technology  and 
the  rights  and  obligations  of  its  market 
participants  all  of  which  were  designed 
to  improve  execution  quality  on  the 
Exchange.  These  changes  are  all 
elements  of  the  Exchange’s  enhanced 
market  model  referred  to  as  the  “New 
Market  Model”  (“NMM  Pilot”).5  The  SLP 
Pilot  was  launched  in  coordination  with 
the  NMM  Pilot  (see  Rule  107B). 

As  part  of  the  NMM  Pilot,  NYSE 
eliminated  the  function  of  specialists  on 
the  Exchange  creating  a  new  category  of 
market  participant,  the  Designated 
Market  Maker  or  DMM.®  Separately,  the 
NYSE  established  the  SLP  Pilot,  which 
established  SLPs  as  a  new  class  of 
market  participants  to  supplement  the 
liquidity  provided  by  DMMs.^ 


^  See  Securities  Exchange  Act  Release  N'o.  58877 
(October  29,  2008),  73  FR  65904  (November  5,  2008) 
(SR-NYSE-2008-108)  (establishing  the  SLP  Pilot). 
See  also  Sectuities  Exchange  Act  Release  No.  59869 
(May  6,  2009),  74  FR  22796  (May  14,  2009)  (SR- 
NYSE-2009— 46)  (extending  the  operation  of  the 
SLP  Pilot  to  October  1,  2009).  See  also  Se.;urities 
Exchange  Act  Release  No.  60756  (Octobei  1,  2009), 
74  FR  51628  (October  7,2009)  (SR-NYSE-2009- 
100)  (extending  the  operation  of  the  New  Market 
Model  and  the  SLP  Pilots  to  November  30,  2009). 
See  also  Securities  Exc^iange  Act  Release  No.  61075 
(November  30,  2009),  74  FR  64112  (December  7, 
2009)  (SR-NYSE-2009-119)  (extending  the 
operation  of  the  SLP  Pilot  to  March  30,  2010). 

*  The  information  contained  herein  is  a  summary 
of  the  NMM  Pilot  and  the  SLP  Pilot,  for  a  fuller 
description  of  those  pilots  see  supra  notes  1  and  2 
(sic). 

^  See  Sectuities  Exchange  Act  Release  No.  58845 
(October  24,  2008)  73  FR  64379  (October  29,  2008) 
(SR-NYSE-2008-46). 

®  See  NYSE  Rule  103. 

’’  See  NYSE  Rules  107B. 


The  SLP  Pilot  is  scheduled  to  end 
operation  on  March  30,  2010  or  such 
earlier  time  as  the  Commission  may 
determine  to  make  the  rules  permanent. 
The  Exchange  is  currently  preparing  a 
rule  filing  seeking  permission  to  make 
the  SLP  Pilot  permanent,  but  does  not 
expect  that  filing  to  be  completed  and 
approved  by  the  Commission  before 
March  30,  2010.® 

Proposal  To  Extend  the  Operation  of  the 
SLP  Pilot 

The  NYSE  established  the  SLP  Pilot  to 
provide  incentives  for  quoting,  to 
enhance  competition  among  the  existing 
•group  of  liquidity  providers,  including 
the  DMMs,  and  add  new  competitive 
market  participants.  The  Exchange 
believes  that  the  SLP  Pilot,  in 
coordination  with  the  NMM  Pilot, 
allows  the  Exchange  to  provide  its 
market  participants  with  a  trading 
venue  that  utilizes  an  enhanced  market 
structure  to  encourage  the  addition  of 
liquidity,  facilitate  the  trading  of  larger 
orders  more  efficiently  and  operates  to 
reward  aggressive  liquidity  providers. 

As  such,  the  Exchange  believes  that  the 
rules  governing  the  SLP  Pilot  (Rule 
107B)  should  be  made  permanent. 
Through  this  filing  the  Exchange  seeks 
to  extend  the  current  operation  of  the 
SLP  Pilot  until  September  30,  2010,  in 
order  to  allow  the  Exchange  to  formally 
submit  a  filing  to  the  Commission  to 
convert  the  pilot  rule  to  a  permanent 
rule.® 

2.  Statutory  Basis 

The  basis  under  the  Securities 
Exchange  Act  of  1934  (the  “Act”)  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an 
exchange  have  rules  that  cure  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Exchange  believes  that  the  instant  filing 
is  consistent  with  these  principles 
because  the  SLP  Pilot  provides  its 


*  The  NMM  Pilot  was  scheduled  to  expire  on 
March  30,  2010.  On  March  12,  2010  the  Exchange 
bled  to  extend  the  NMM  Pilot  until  September  30, 
2010  (See  Securities  Exchange  Act  Release  No. 
61724  (March  17,  2010)  (SR-NYSE-201O-25) 
(extending  the  operation  of  the  New  Market  Model 
Pilot  to  September  30,  2010);  See  also  Securities 
Exchange  Act  Release  No.  61031  (November  19, 
2009)  (SR-NYSE-2009-113)  (extending  the 
operation  of  the  New  Market  Model  Pilot  to  March 
30,  2010). 

9  The  NYSE  Amex  SLP  Pilot  (NYSE  Amex 
Equities  Rule  107B)  is  also  being  extended  until 
September  30,  2010  or  until  the  Commission 
approves  it  as  permanent  (See  SR-NYSEAmex- 
2010-33). 

’015  U.S.C.  78f(b)(5). 


market  participants  with  a  trading 
venue  that  utilizes  an  enhanced  market 
structure  to  encourage  the  addition  of 
liquidity  and  operates  to  reward 
aggressive  liquidity  providers. 

Moreover,  the  instant  filing  requesting 
an  extension  of  the  SLP  Pilot  will 
permit  adequate  time  for:  (i)  The 
Exchange  to  prepare  and  submit  a  filing 
to  make  the  rules  governing  the  SLP 
Pilot  permanent;  (ii)  public  notice  and 
comment:  and  (iii)  completion  of  the 
19b— 4  approval  process. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (i)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest:  (ii)  does  not  impose  any 
significant  burden  on  competition:  and 
(iii)  by  its  terms,  does  not  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act^^  and  Rule  19b- 
4(f)(6)  Aereunder.i2 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  the  filing.  However,  pursuant 
to  Rule  19b— 4(f)(6)(iii),i4  the 
Commission  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Exchange  has  asked  the 
Commission  to  waive  the  30-day 
operative  delay  so  that 


”  15  U.S.C.  78s(b)(3)(A). 

’2 17  CFR  240.i9b-4(f)(6).  In  addition.  Rule  19b- 
4(f)(6)(iii)  requires  the  self-regulatory  organization 
to  submit  to  the  dommission  written  notice  of  its 
intent  to  Hie  the  proposed  rule  change,  along  with 
a  brief  description  and  text  of  the  proposed  rule 
change,  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission.  The 
Exchange  has  satisfied  this  requirement. 

’3 17  CFR  240.19b-4(f)(6). 

’■•17  CFR  240.19b-4(f)(6)(iii). 
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the  proposal  may  become  operative 
immediately  upon  filing. 

The  Commission  believes  that 
Avaiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  because  the  pilot 
program  will  expire  on  March  30,  2010, 
waiver  of  the  operative  delay  is 
necessary  so  that  no  interruption  of  the 
pilot  program  will  occur.  In  addition, 
the  Commission  motes  that  the  Exchange 
has  requested  extensions  of  the  pilot  to 
allow  the  Exchange  time  to  formally 
request  permanent  approval  for  the 
pilot.  Therefore,  the  Commission 
designates  the  proposal  operative  upon 
filing.^^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml)-,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2010-28  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2010-28.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


For  purposes  only  of  waiving  the  operative 
delay  for  this  proposal,  the  Commission  has 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of  10 
a.m.  and  3  p.m.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change:  the 
Commission  does  not  edit  personal 
identifying  information  fi’om 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-NYSE- 
2010—28  and  should  be  submitted  on  or 
before  May  3,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^® 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  2010-8219  Filed  4-9-10;  8:45  am] 
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April  6,  2010. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  31, 
2010,  the  International  Securities 
Exchange,  LLC  (the  “Exchange”  or  the 
“ISE”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change,  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


16 17  CFR  200.30-3(a)(12). 
1 15  U,S.C.  78s{b)(l). 

2  17  CFR  240.19b-4. 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  is  proposing  to  extend  an 
incentive  plan  for  market  makers  in  four 
foreign  currency  options  (“FX  Options”). 
The  text  of  the  proposed  rule  change  is 
available  on  the  Exchange’s  Web  site 
(http://www.ise.com),  on  the 
Commission’s  Web  site  at  http:// 
www.sec.gov,  at  the  principal  office  of 
the  Exchange,  and  at  the  Commission’s 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  extend  an  incentive  plan  for 
market  makers  in  options  on  the  New 
Zealand  dollar.(“NZD”),  the  Mexican 
peso  (“PZO”),  the  Swedish  krona 
(“SKA”)  and  the  Brazilian  real  (“BRB”).^ 
On  August  3,  2009,  the  Exchange 
adopted  an  incentive  plan  applicable  to 
market  makers  in  NZD,  PZO  and  SKA,’* 
and  on  January  19,  2010,  added  BRB  to 
the  incentive  plan.®  The  Exchange 
subsequently  extended  the  date  by 
which  market  makers  may  join  the 
incentive  plan.®  The  Exchange  proposes 
to  again  extend  the  date  by  which 


2  The  Commission  previously  approved  the 
trading  of  options  on  NZD,  PZO,  SKA  and  BRB.  See 
Exchange  Act  Release  No.  34-55575  (April  3,  2007), 
72  FR  17963  (April  10.  2007)  (SR-ISE-2006-59). 

■*  See  Exchange  Act  Release  No.  34-60536  (August 
19,  2009),  74  FR  43204  (August  26,  2009)  (SR-ISE- 
2009-59). 

6  See  Exchange  Act  Release  No.  34-61459 
(February  1,  2010),  75  FR  6248  (February  8,  2010) 
(SR-ISE-2010-07). 

6  See  Exchange  Act  Release  Nos.  34-60810 
(October  9,  2009),  74  FR  53527  (October  19,  2009) 
(SR-ISE-2009-80);  34-61334  Oanuary  12.  2010),  75 
FR  2913  (January  19,  2010)  (SR-lSE-2009-115). 
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market  makers  may  join  the  incentive 
plan. 

In  order  to  promote  trading  in  these 
FX  Options,  the  Exchange  has  an 
incentive  plan  pursuant  to  which  the 
Exchange  waives  the  transaction  fees  for 
the  Early  Adopter  ^  FXPMM  ®  and  all 
Early  Adopter  FXCMMs  ^  that  make  a 
market  in  NZD,  PZO  SKA  and  BRB  for 
as  long  as  the  incentive  plan  is  in  effect. 
Further,  pursuant  to  a  revenue  sharing 
agreement  entered  into  between  an 
Early  Adopter  Market  Maker  and  ISE, 
the  Exchange  pays  the  Early  Adopter 
FXPMM  forty  percent  (40%)  of  the 
transaction  fees  collected  on  any 
customer  trade  in  NZD,  PZO  SKA  and 
BRB  and  pays  up  to  ten  (10)  Early 
Adopter  FXCMMs  that  participate  in  the 
incentive  plan  twenty  percent  (20%)  of 
the  transaction  fees  collected  for  trades 
between  a  customer  and  that  FXCMM. 
Market  makers  that  do  not  participate  in 
the  incentive  plan  are  charged  regular 
transaction  fees  for  trades  in  these 
products.  In  order  to  participate  in  the 
incentive  plan,  market  makers  are 
required  to  enter  into  the  incentive  plan 
no  later  than  March  31,  2010.  The 
Exchange  now  proposes  to  extend  the 
date  by  which  market  makers  may  enter 
into  the  incentive  plan  to  June  30,  2010. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  objectives  of  Section  6  of  the  Act,^° 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(4),'^  in  particular,  in  that  it 
is  designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
-  other  persons  using  its  facilities.  The 
Exchange  believes  the  proposed  rule 
change  will  permit  additional,  market 
makers  to  join  the  incentive  plan  which 
in  turn  will  generate  additional  order 
flow  to  the  Exchange  by  creating 
incentives  to  trade  these  FX  Options  as 
well  as  defray  operational  costs  for  Early 
Adopter  Market  Makers. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


^  Participants  in  the  incentive  plan  are  known  on 
the  Exchange’s  Schedule  of  Fees  as  Early  Adopter 
Market  Makers. 

■  A  FXPMM  is  a  primary  market  maker  selected 
by  the  Exchange  that  trades  and  quotes  in  FX 
Options  only.  See  ISE  Rule  2213. 

*  A  FXCMM  is  a  competitive  market  maker 
selected  by  the  Exchange  that  trades  and  quotes  in 
FX  Options  only.  See  ISE  Rule  2213. 

>«>15  U.S.C.  78f(b). 

”  15  U.S.C.  78f(bK4). 


C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Act  ^2  and  Rule  19b-4(f)(2) 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Comments  may 
be  submitted  by  any  of  the  following 
methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
No.  SR-ISE-2010-27  on  the  subject 
line. 

Paper  Comments 

.  •  Send  paper  conjments  in  triplicate 

to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File  No. 
SR-ISE-2010-27.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


“  15  U.S.C.  78s(b)(3)(A). 
17  CFR  240.19b-4(f)(2). 


communications  relating  to  the 
proposed  rule  changes  between  the* 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE,, 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of  10 
a.m.  and  3  p.m.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  ISE. 

All  comments  received  will  be  posted 
without  change:  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2010-27  and  should  be 
submitted  on  or  before  May  3,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^^ 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  2010-8224  Filed  4-9-10;  8:45  ami 
BILUNG  CODE  8011-01-P 


SOCIAL  SECURITY  ADMINISTRATION 
[Docket  No.  SSA-2010-0014] 

Future  Systems  Technology  Advisory 
Panel  Meeting 

AGENCY:  Social  Security  Administration 
(SSA). 

ACTION:  Notice  of  Seventh  Panel 
Meeting. 

DATES:  May  4,  2010,  9  a.m.-5  p.m. 

Location:  Hotel  Palomar,  Burnham 
Ballroom. 

ADDRESSES:  117  South  17th  Street, 
Philadelphia,  PA  19103. 

SUPPLEMENTARY  INFORMATION:  Type  of 
meeting:  The  meeting  is  open  to  the 
public. 

Purpose:  The  Panel,  under  the  Federal 
Advisory  Committee  Act  of  1972,  as 
amended,  (hereinafter  referred  to  as  “the 
FACA”)  shall  report  to  and  provide  the 
Commissioner  of  Social  Security 
independent  advice  and 
recommendations  on  the  future  of 
systems  technology  and  electronic 
services  at  the  agency  five  to  ten  years 
into  the  future.  The  Panel  will 
recommend  a  road  map  to  aid  SSA  in 
determining  what  future  systems 
technologies  may  be  developed  to  assist 
in  carrying  out  its  statutory  mission. 


»« 17  CFR  200.30-3(a)(12). 
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Advice  and  recommendations  can  relate 
to  SSA’s  systems  in  the  area  of  internet 
application,  customer  service,  or  any 
other  arena  that  would  improve  SSA’s 
ability  to  serve  the  American  people. 

Agenda:  The  Panel  will  meet  on 
Tuesday,  May  4,  2010  from  9  a.m.  until 
5  p.m.  The  agenda  will  be  available  on 
the  Internet  at  http://www.ssa.gov/fstap/ 
index.htm  or  available  by  e-mail  or  fax 
on  request,  one  week  prior  to  the 
starting  date. 

During  the  seventh  meeting,  the  Panel 
may  have  experts  address  items  of 
interest  and  other  relevant  topics  to  the 
Panel.  This  additional  information  will 
further  the  Panel’s  deliberations  and  the 
effort  of  the  Panel  subcommittees. 

Public  comments  will  be  heard  on 
Tuesday,  May  4,  2010,  from  4:30  p.m. 
until  5  p.m.  Those  interested  in 
providing  comments  in  person  should 
contact  the  Panel  staff  as  outlined  below 
to  schedule  a  time  slot.  Members  of  the 
public  must  schedule  a  time  slot  in 
order  to  comment.  In  the  event  public  • 
comments  do  not  take  the  entire 
scheduled  time  period,  the  Panel  may 
use  that  time  to  deliberate  or  conduct 
other  Panel  business.  Each  person 
providing  public  comment  will  be 
acknowledged  by  the  Chair  in  the  order 
in  which  they  are  scheduled  to  testify. 
Those  providing  public  comment  are 
limited  to  a  maximum  five-minute, 
verbal  presentation.  In  lieu  of  public 
comments  provided  in  person,  written 
comments  may  be  provided  to  the  panel 
for  their  review  and  consideration. 
Comments  in  written  or  oral  form  are  for 
informational  purposes  only  for  the 
Panel.  Public  comments  will  not  be 
specifically  addressed  or  receive  a 
written  response  by  the  Panel. 

For  hearing  impaired  persons  in  need 
of  sign  language  services  please  contact 
the  Panel  staff  as  outlined  below  at  least 
10  business  days  prior  to  the  meeting  so 
that  timely  arrangements  can  be  made  to 
provide  this  service. 

Contact  Information:  Records  are  kept 
of  all  proceedings  and  will  be  available 
for  public  inspection  by  appointment  at 
the  Panel  office.  Anyone  requiring 
information  regarding  the  Panel  should 
contact  the  staff  by: 

Mail  addressed  to  SSA,  Future 
Systems  Technology  Advisory  Panel, 
Room  800,  Altmeyer  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235-0001;  Telephone  at  410-965- 
9951;  Fax  at  41(P-965-0201;  or  E-mail  to 
FSTAP@ssa.gov. 


Dated:  April  1,  2010. 

Dianne  L.  Rose, 

Designated  Federal  Officer,  Future  Systems 
Technology  Advisory  Panel. 

[FR  Doc.  2010-8239  Filed  4-9-10;  8:45  am] 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Innovative  Technology 
Administration 

Agency  Information  Collection; 

Activity  Under  0MB  Review;  Omnibus 
Household  Survey  Program 

agency:  Research  &  Innovative 
Technology  Administration  (RITA), 
Bureau  of  Transportation  Statistics 
(BTS),  DOT. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  that  the 
Information  Collection  Request  (ICR) 
described  below  is  being  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  for  an  extension  of 
a  currently  approved  information 
collection  related  to  the  use  of  and 
satisfaction  with  the  nation’s 
transportation  system.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden.  The 
Federal  Register  notice  with  a  60-day 
comment  period  soliciting  comments  on 
the  following  collection  of  information 
was  published  on  February  2,  2010  (75 
FR  5370)  and  the  comment  period 
ended  on  April  5,  2010.  The  60-day 
notice  produced  no  comments. 

DATES:  Written  comments  should  be 
submitted  by  May  12,  2010. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Pheny  Weidman,  OHS  Program 
Manager,  BTS,  RITA,  Department  of 
Transportation,  1200  New  Jersey  Ave. 
SE.,  Room  E32-318,  Washington,  DC 
20590.  Office  hours  are  from  8:30  a.m. 
to  5  p.m.,  E.T.,  Monday  through  Friday, 
except  Federal  holidays.  Telephone 
(202)  366-2817,  Fax  (202) 493-0568  or 
e-mail  pheny.weidman@dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Omnibus  Household  Survey 
(OHS)  Program. 

Type  of  Request:  Approval  of  an 
extension  of  a  currently  approved 
information  collection. 

OMB  Control  Number:  2139-0012.- 

Affected  Public:  The  target  population 
for  the  OHS  Program  is  the  non- 
institutionalized  population,  aged  18 
and  plder,  who  live  in  the  United  States. 
A  national  probability  sample  of 
households  generated  using  list-assisted 


random  digit  dialing  (RDD) 
methodology  will  be  employed  by  the 
survey.  Individual  survey  respondents 
within  selected  households  will  be 
chosen  at  random. 

Number  of  Respondents:  1,500. 

Number  of  Responses:  1,500. 

Total  Annual  Burden:  625  hours 
(Based  on  previous  data  collections,  we 
estimate  the  average  time  to  complete 
the  survey  is  25  minutes.  25  minutes  x 
1,500  respondents  =  37,500  minutes/60 
minutes  =  625  hours).  The  estimated 
average  time  to  complete  the  survey  has 
increased  from  the  10  minutes  stated  for 
previous  data  collections  to  25  minutes. 
The  increase  is  largely  due  to  the 
increase  in  the  length  of  questionnaire. 
The  survey  sample  size  also  will 
increase  from  the  1,000  respondents 
used  by  previous  data  collections  to 
1,500.  The  increase  in  sample  size  is 
due  to  the  inclusion  of  questions 
regarding  the  safety  of  public  transit.  In 
order  to  ensure  that  there  will  be 
enough  samples  to  produce  reliable 
estimates  for  those  questions,  a  total  of 
500  individuals  will  be  oversampled 
from  selected  Metropolitan  Statistical 
Areas  that  provide  public  transit 
services. 

Abstract:  In  2005,  Congress  passed, 
and  the  President  signed,  the  Safe, 
Accountable,  Flexible,  Efficient 
Transportation  Equity  Act:  A  Legacy  for 
Users  (SAFETEA-LU;  Pub.  L.  109-59). 
SAFETEA-LU  contained  a  number  of 
legislative  mandates  including 
providing  data,  statistics  and  analyses  to 
transportation  decision-makers.  The 
Research  and  Innovative  Technology 
Administration,  Bureau  of 
Transportation  Statistics  (RITA/BTS) 
was  tasked  to  accomplish  this  legislative 
mandate  under  49  U.S.C.  111(c)(1). 
RITA/BTS  plans  to  use  the  Omnibus 
Household  Survey  (OHS)  to: 

•  Assess  the  public’s  evaluation  of 
the  nation’s  transportation  system  in 
light  of  the  DOT’S  strategic  goals  (safety, 
reduced  congestion,  global  connectivity, 
environmental  stewardship  and 
security,  preparedness  and  response), 

•  Provide  a  vehicle  for  the  operating 
administrations  within  the  DOT,  as  well 
as  other  governmental  agencies,  to 
survey  the  public  about  current 
transportation  issues,  and 

•  Provide  national  estimates  of 
transportation  mode  usage. 

Each  version  of  the  OHS  will  focus  on 
some  subset  of  topics  taken  from  the  list 
below.  Topics  may  vary  from  survey  to 
survey  since  covering  all  topics,  in  one 
questionnaire  would  make  the 
respondent  burden  unacceptable. 
Choices  and  frequency  of  mode  use  in 
the  month  and  the  week  prior  to  the 

,  survey  data  collection 
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Commercial  air 
Privately  owned  vehicle 
Taxi 

Rail  transit  (subway,  streetcar,  or  light 
rail) 

Commuter  rail 

Transit  (local)  and  intercity  (long 
distance)  bus 
Intercity  Rail  (Amtrak) 

Other  modes  such  as  biking  auid 
walking 

Confidence  in  the  safety  of  the  following 
modes  of  transportation 
Commercial  air 
Privately  owned  vehicle 
Taxi 

Rail  transit  (subway,  streetcar,  or  light 
rail) 

Commuter  rail 

Water  transportation  (taxis,  ferries, 
ships) 

Transit  (local)  and  intercity  (long 
distance)  bus 
Intercity  Rail  (Amtrak) 

Other  modes  such  as  biking/walking/ 
ferries 

Confidence  in  the  security  procedures 
for  the  following  modes  of 
transportation 
Commercial  air 
Charter/general  aviation 
Privately  owned  vehicle 
Rail  transit  (subway,  streetcar,  or  light 
rail) 

Commuter  rail 

Water  transportation  (teixis,  ferries, 
ships) 

Transit  (local)  and  intercity  (long 
distance)  bus 
Intercity  Rail  (Amtrak) 

Assessment  of/satisfaction  with  security 
procedures  for  the  following  modes 
of  transportation 
Commercial  air 
Charter/general  aviation 
Rail  transit  (subway,  streetcar,  or  light 
rail) 

Commuter  rail 

Water  transportation  (taxis,  ferries, 
ships) 

Transit  (local)  and  intercity  (long 
distance)  bus 
Intercity  Rail  (Amtrak) 

Processing  through  security  at 
Commercial  airports 
Train  stations 

Waterway  entry  points  for  ferries, 
water  taxis,  cruises 
Knowledge  of  current  check-in 
procedures  at 
Commercial  airports 
Train  stations 

Waterway  entry  points  for  ferries, 
water  taxis,  cruises 

Knowledge  of/confidence  in  the  Alien 
Flight  Student  Program 
Experiences  with  transit  delays  related 
to  suspicious/unattended  baggage 
Willingness/tolerance  of  transportation 
security  risk  management 
procedures 


Information  on  journey  to  work 
Transportation  used  (single  mode/ 
multiple  mode) 

Time  required  for  one-way  trip 
Number  of  days  traveled 
Assessment  of  congestion 
Methods  for  dealing  with  congestion 
Telecommuting  information 
Commuting  costs 
Availability  of  transportation 
subsidies 

Impact  of  congestion  on  commute 
Impact  of  on-line  shopping  on  passenger 
and  freight  travel 

Impact  of  accessibility  of  transportation  - 
on  livability  of  communities 
Assessment  of/opinions  regarding 
distracted  driving  behaviors 
Public  Comments  Invited:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including,  but  not  limited  to: 
(1)  Tbe  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
DOT;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  information.  . 
Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention:  BTS  Desk  Officer. 

Issued  in  Washington,  DC,  on  this  5th  day 
of  April  2010. 

Steven  D.  Dillingham, 

Director,  Bureau  of  Transportation  Statistics, 
Research  and  Innovative  Technology 
A  dministra  tion . 

[FR  Doc.  2010-8235  Filed  4-9-10;  8:45  am] 

,BILUNG  CODE  4910-HY-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Supplemental  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
and  Request  for  Public  Scoping 
Comments  for  the  Air  Tour 
Management  Plan  Program  at  Mount 
Rainier  National  Park 

agency:  Federal  Aviation 
Administration  (FAA). 

ACTION:  Supplemental  Notice  of  Intent 
To  Prepare  an  Environmental 
Assessment  and  to  request  public 
scoping  comments. 

SUMMARY:  The  FAA,  with  National  Park 
Service  (NPS)  as  a  cooperating  agency, 
has  initiated  development  of  an  Air 
Tour  Management  Plan  (ATMP)  for 
Mount  Rainier  National  Park  (MORA), 


pursuant  to  the  National  Parks  Air  Tour 
Management  Act  of  2000  (Pub.  L.  106- 
181)  and  its  implementing  regulations 
(14  CFR  Part  136,  Subpart  B,  National 
Parks  Air  Tour  Management).  The 
objective  of  the  ATMP  is  to  develop 
acceptable  and  effective  measures  to 
mitigate  or  prevent  the  significant 
adverse  impacts,  if  any,  of  commercial 
air  tour  operations  upon  the  natural 
resources,  cultural  resources,  and  visitor 
experiences  of  a  national  park  unit  and 
any  tribal  lands  within  or  abutting  the 
park.  It  should  be  noted  that  the  ATMP 
has  no  authorization  over  other  non-air- 
tour  operations  such  as  military  and 
general  aviation  operations.  In 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  FAA  Order  1050. lE,  CHG  1, 
an  Environmental  Assessment  is  being 
prepared.  This  supplemental  notice  of 
intent  extends  the  date  by  which 
scoping  comments  must  be  submitted 
(see  DATES)  because  the  original  Federal 
Register  notice  published  on  April  2, 
2010  (Vol.  75,  No.  63,  16899-16900) 
referenced  a  link  to  the  FAA  Web  site 
that  had  the  wrong  public  scoping 
packet.  Tbe  correct  public  scoping 
packet  has  now  been  posted. 

In  October  2009,  the  NPS  and  FAA 
held  a  two-day  kickoff  meeting  at 
MORA;  minutes  may  be  found  at: 
h  ttp:// WWW. faa.gov/aboutloffice_org/ 
headquarters_offices/arc/programs/air_ 
tour_management_plan/park_specific_ 
plans /mountrainier.cfm. 

The  purpose  of  the  kickoff  meeting 
was  for  the  FAA  and  NPS  to  have  the 
opportunity  to  share  information 
regarding  environmental  and  other 
issues  to  consider  in  the  development  of 
an  ATMP.  Materials  presented  at  the 
meeting  included  information  on:  park 
resources;  the  acoustical  environment  at 
MORA;  current  and  historical  air  tour 
operations;  and  representative  air  tour 
flight  paths.  In  addition,  MORA  staff 
provided  information  regarding 
sensitive  park  resources,  tribal  concerns, 
and  tourism  patterns.  Based  on  input 
received  at  the  meeting,  the  FAA  and 
NPS  have  decided  to  proceed  with 
developing  the  ATMP  at  MORA  with  an 
Environmental  Assessment  (EA). 

The  FAA  and  NPS  are  now  inviting 
the  public,  agencies,  tribes,  and  other 
interested  peirties  to  provide  comments, 
suggestions,  and  input  on  the  scope  of 
issues  to  be  addressed  in  the 
environmental  process. 

DATES:  By  this  notice,  the  FAA  is 
requesting  comments  on  the  scope  of 
the  environmental  assessment  for  the 
ATMP  at  Mount  Rainier  National  Park. 
Comments  must  be  submitted  by  May 
12,  2010. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Lusk — Mailing  address:  P.O.  Box 
92007,  Los  Angeles,  California  90009- 
2007.  Telephone:  (310)  725-3808;  Street 
address:  15000  Aviation  Boulevard, 
Lawndale,  California  90261.  E-mail: 
Keith.Lusk@faa.^ov.  Written  comments 
on  the  scope  of  the  Environmental 
Assessment  should  be  submitted 
electronically  via  the  electronic  public 
comment  form  on  the  NFS  Planning, 
Environment  and  Public  Comment 
System  at:  http://parkplanning.nps.gov/ 
projectHome.cfm  ?parkld=323&' 
projectId=29122,  or  sent  to  the  mailing 
address  or  e-mail  address  above. 

SUPPLEMENTARY  INFORMATION:  A  public 
scoping  packet  that  describes  the  project 
in  greater  detail  is  available  at: 

•  http://www.faa.gov/about/office_ 
org/headquartersjoffices/arc/ programs/ 
air_tour_management_plan/park_ 
specific_plans/mountrainier.cfm. 

•  Longmire  Museum,  Mount  Rainier 
National  Park. 

•  Henry  M  Jackson  Memorial  Visitor 
Center  at  Paradise,  Mount  Rainier 
National  Park. 

•  Ohanapecosh  Visitor-Center,  Mount 
Rainier  National  Park. 

•  Sunrise  Visitor  Center,  Mount 
Rainier  National  Park. 

•  Eatonville  Library. 

•  Puyallup  Library. 

•  Enumclaw  City  Library. 

•  Buckley  Library. 

•  Tacoma  Public  Library. 

•  Yakima  Valley  Regional  Library. 

•  Environmental  Ctr.  Resource 
Library,  Huxley  College  of 
Environmental  Studies,  Western 
Washington  University. 

•  http://parkplanning.nps.gov/ 
projectHome.cfm  ?parkld=323&‘ 
projectId=29122. 

Notice  Regarding  FOIA:  Individuals 
may  request  that  their  name  and/or 
address  be  withheld  from  public 
disclosure.  If  you  wish  to  do  this,  you 
must  state  this  prominently  at  the 
beginning  ofvyour  comment. 
Commentators  using  the  Web  site  can 
make  such  a  request  by  checking  the 
box  “keep  my  contact  information 
private.”  Such  requests  will  be  honored 
to  the  extent  allowable  by  law,  but  you 
should  be  aware  that  pursuant- to  the 
Freedom  of  Information  Act,  your  name 
and  address  may  be  disclosed.  We  will 
make  all  submissions  from 
organizations,  businesses,  and  from 
individuals  identifying  thernselves  as 
representatives  or  officials  of 
organizations  or  businesses  available  for 
public  inspection  in  their  entirety.  -  ' 


Issued  in  Hawthorne,  CA,  on  April  5,  2010. 
^eith  Lusk, 

Program  Manager,  Special  Programs  Staff, 
Western-Pacific  Region. 

[FR  Doc-  2010-8194  Filed  4-9-10;  8:45  am] 

BILLING  CODE  P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Proposed 
Collection;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

Currently,  the  Office  of  Financial  - 
Stability  (OFS)  is  soliciting  comments 
concerning  the  banks  and  thrifts,  banks 
and  thrifts  exchange,  and  credit  union 
applications  for  the  Community 
Development  Capital  Initiative. 

DATES:  Written  comments  should  be 
received  on  or  before  June  11,  2010  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Department  of  the  Treasury,  Daniel 
Abramowitz,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220; 
(202)  927-9645. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  as  above. 
SUPPLEMENTARY  INFORMATION: 

Title:  Troubled  Asset  Relief  Program 
(TARP) — Community  Development 
Capital  Initiative  (CDCI). 

OMB  Control  Number:  1505-0223. 
Abstract:  Authorized  under  the 
Emergency  Economic  Stabilization  Act 
(EESA)  of  2008  (Pub.  L.  110-343),  the 
Department  of  the  Treasury  is 
implementing  several  aspects  of  the 
Troubled  Asset  Relief  Program.  The 
statute  provides  the  Secretary  broad 
authority  to  purchase  and  insure 
mortgage  assets,  and  to  purchase  any 
other  financial  instrument  that  the 
Secretary,  in  consultation  with  the 
Federal  Reserve  Chairman,  determines 
necessary  to  stabilize  our  financial 
markets — including  equity  securities. 
The  TARP  is  comprised  of  several 
components  including  a  voluntary 
Community  Development  Capital 
Initiative  (CDCI)  under  which  the 


Department  may  purchase  qualifying 
assets  from  U.S.  hanking  organizations 
that  are  certified  Community 
Development  Financial  Institutions 
(CDFI).  Treasury,  through  Federal 
banking  and  credit  union  agencies,  is 
seeking  applicant  information  for 
financial  institutions  that  seek 
participation  in  the  CDCI. 

Eligible  institutions  include  bank 
holding  companies,  financial  holding 
companies,  insured  depository 
institutions,  credit  unions,  and  savings 
and  loan  holding  companies  that  engage 
solely  or  predominately  in  activities  that 
are  permissible  for  financial  holding 
companies  under  relevant  law.  To 
qualify,  the  applicant  must  be 
established  and  operating  in  the  United 
States  and  may  not  be  controlled  by  a 
foreign  bank  or  company,  and  must  be 
a  certified  CDFI.  Additionally,  CDFIs 
that  have  participated  in  and  have 
outstanding  obligations  under  the  TARP 
Capital  Purchase  Program  (CPP)  may 
apply  to  request  an  exchange  of 
securities  purchased  under  CPP  by 
Treasury,  for  securities  to  be  issued  to 
Treasury  under  the  CDCI.  Eligibility  to 
participate  in  the  CDCI  solely  for 
purposes  of  exchanging  outstanding . 
obligations  under  CPP  shall  occur^ 
without  regard  to  whether  the 
institution  seeks  to  participate  in  the 
CDCI  for  purposes  of  receiving 
additional  capital.  Institutions  seeking 
additional  capital  under  the  CDCI  shall 
submit  a  separate  application  for  that 
purpose. 

The  application  information  will  be 
used  to  determine  eligibility  and 
participation  in  the  CDCI. 

Type  of  Review:  Extension  without 
change  to  a  currently  approved 
information  collection. 

Affected  Public:  Private  sector: 
Businesses  or  other  for-profits. 

Estimated  Number  of  Respondents: 

200. 

Estimated  Total  Annual  Burden 
Hours:  400  hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information  including  the  validity  of  the 
methodology  and  assumption  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  April  5,  2010. 

Daniel  Abramowitz, 

Office  of  Financial  Stability  PRA  Program 
Officer. 

[FR  Doc.  2010-8202  Filed  4-9-10;  8:45  ami 
BILLING  CODE  4810-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  as  part  of  its 
continuing  effort  to  reduce  paperworjc 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
Comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OCC  is  soliciting  comment 
concerning  its  information  collection 
titled,  “Disclosure  and  Reporting  of 
CRA-Related  Agreements  (12  CFR  part 
35).”  The  OCC  is  also  giving  notice  that 
it  has  sent  the  collection  to  OMB  for 
review. 

DATES:  Commcnls  must  be  received  by 
May  12,  2010. 

ADDRESSES:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency,  Mailstop  2-3,  Attention: 
1557-0219,  250  E  Street,  SW., 
Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  fax  to  (202) 
874-5274,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov.  You  may 
personally  inspect  and  photocopy  the 
comments  at  the  OCC,  250  E  Street, 

SW.,  Washington,  DC.  For  security 
reasons,  the  OCC  requires  that  visitors 
make  an  appointment  to  inspect 
comments.  You  may  do  so  by  calling 
(202)  874—4700.  Upon  arrival,  visitors 
will  be  required  to  present  valid 
government-issued  photo  identification 
and  to  submit  to  security  screening  in 


order  to  inspect  and  photocopy 
comments. 

Additionally,  you  should  send  a  copy 
of  your  comments  to:  OCC  Desk  Officer, 
[1557-0219],  by  mail  to  U.S.  Office  of 
Management  and  Budget,  725  i7th 
Street,  NW.,  #10235,  Washington,  DC 
20503,  or  by  fax  to  (202)  395-6974. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  or  a 
copy  of  the  collection  ft’om  Mary  H. 
Gottlieb,  OCC  Clearance  Officer,  (202) 
874-5090,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION: 

The  OCC  is  proposing  to  extend  OMB 
approval  of  the  following  information 
collection: 

Title:  Disclosure  and  Reporting  of 
CRA-Related  Agreements  (12  CFR  part 
35). 

OMB  Control  No.:  1557-0219. 

Description:  This  submission  covers 
an  existing  regulation  and  involves  no 
change  to  the  regulation,  the 
information  collection  requirements,  or 
the  burden  estimates.  The  OCC  requests 
only  that  OMB  extend  its  approval  of 
the  information  collection. 

National  banks  and  their  affiliates 
(hereinafter  referred  to  collectively  as 
national  banks)  occasionally  enter  into 
agreements  with  nongovernmental 
entities  or  persons  (NGEPs)  that  are 
related  to  national  banks’ 
responsibilities  under  the  Community 
Reinvestment  Act  (CRA).  Section  48  of 
the  Federal  Deposit  Insurance  Act  (FDI 
Act)  requires  the  disclosure  of  certain  of 
these  agreements,  and  imposes  reporting 
requirements  on  national  banks  and 
other  insured  depository  institutions 
(IDIs),  their  affiliates,  and  NGEPs.  12 
U.S.C.  1831y.  As  mandated  by  the  FDI 
Act,  the  OCC,  the  Federal  Deposit 
Insurance  Corporation,  the  Federal 
Reserve  Board,  and  the  Office  of  Thrift 
Supervision  issued  regulations  to 
implement  these  disclosure  and 
reporting  requirements.  The  reporting 
provisions  of  these  regulations 
constitute  collections  of  information 
under  the  Paperwork  Reduction  Act 
(PRA).  The  regulation  issued  by  the 
OCC  is  codified  at  12  CFR  part  35,  the 
collections  of  information  contained  in 
that  regulation  are  known  as  “CRA 
Sunshine.” 

Section  48  of  the  FDI  Act  applies  to 
written  agreements  that:  (1)  Are  made  in 
fulfillment  of  the  CRA,  (2)  involve  funds 
or  other  resources  of  an  IDI  or  affiliate 
with  an  aggregate  value  of  more  than 
$10,000  in  a  year,  or  loans  with  an 
aggregate  principal  value  of  more  than 
$50,000  in  a  year,  and  (3)  are  entered 


into  by  an  IDI  or  affiliate  of  an  IDI  and 
an  NGEP.  12  U.S.C.  1831y(e). 

The  parties  to  a  covered  agreement 
must  make  the  agreement  available  to 
the  public  emd  the  appropriate  agency. 
The  parties  also  must  file  a  report 
annually  with  the  appropriate  agency 
concerning  the  disbursement,  receipt, 
and  use  of  funds  or  other  resources 
under  the  agreement.  The  collections  of 
information  in  CRA  Sunshine 
implement  these  statutorily  mandated 
disclosure  and  reporting  requirements. 

12  U.S.C.  1831y(a)-(c).  The  parties  to 
the  agreement  may  request  confidential 
treatment  of  proprietary  and 
confidential  information  in  an 
agreement  or  annual  report.  12  CFR 
35.8.  12  U.S.C.  1831y(h)(2)(A). 

The  information  collections  are  found 
in  12  CFR  35.4(b);  35.6(b)(1);  35.6(c)(1); 
35.6(d)(l)(i)  and  (ii);  35.6(d)(2);  35.7(b); 
and  35.7(ff(2)(ii). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals; 
businesses  or  other  for-profit. 

Estimated  Number  of  Respondents: 
573. 

Estimated  Total  Annual  Responses: 
1,161. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden: 

1,206. 

The  OCC  issued  a  60-day  Federal 
Register  notice  on  January  22,  2009.  75 
FR  3785.  No  comments  were  received. 
Comments  continue  to  be  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  April  6,  2010. 

Michele  Meyer, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division.. 

[FR  Doc.  2010-8186  Filed  4-9-10;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  new  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  control 
number.  The  OCC  is  soliciting  comment 
concerning  a  new  information  collection 
titled,  “Basel  Comprehensive 
Quantitative  Impact  Study.”  The  OCC 
has  also  given  notice  that  it  has  sent  this 
collection  to  OMB  for  review. 

DATES:  You  should  submit  comments  by 
May  12,  2010. 

ADDRESSES:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency,  Mailstop  2-3,  Attention: 
1557-NEW,  250  E  Street,  SW., 
Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  fax  to  (202) 
874-5274  or  by  electronic  rqail  to 
regs.comments@occ.treas.gov.  You  may 
personally  inspect  and  photocopy  the 
comments  at  the  OCC,  250  E  Street, 

SW.,  Washington,  DC  20219.  For 
security  reasons,  the  OCC  requires  that 
visitors  make  an  appointment  to  inspect 
comments.  You  may  do  so  by  calling 
(202)  874-4700.  Upon  arrival,  visitors 
will  be  required  to  present  valid 
government-issued  photo  identification 
and  to  submit  to  security  screening  in 
order  to  inspect  and  photocopy 
comments. 

Additionally,  please  send  a  copy  of 
your  comments  to:  OCC  Desk  Officer, 
Attention:  1557-NEW,  by  mail  to  U.S. 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  #10235,  Washington, 
DC  20503,  or  by  fax  to  (202)  395-6974. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  or  a 
copy  of  the  collection  from  Mary  H. 
Gottlieb,' OCC  Clearance  Officer,  (202) 
874-5090,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 


SUPPLEMENTARY  INFORMATION:  The  OCC 

is  requesting  approval  of  the  following 
new  information  collection: 

Title:  Basel  Comprehensive 
Quantitative  Impact  Study. 

OMB  Control  No.:  1557-NEW. 

Description:  The  International 
Convergence  of  Capital  Measurement 
and  Capital  Standards:  A  Revised 
Frermework,  also  known  as  the  Basel  II 
Capital  Accord,  sets  out  a  general 
international  capital  framework  for 
banking  institutions.  The  Basel  II 
Capital  Accord  was  adopted  under  the 
auspices  of  the  Basel  Committee  on 
Banking  Supervision  ^  (Basel 
Committee),  and  was  implemented  into 
domestic  regulations  in  the  United 
States  by  the  Federal  banking  agencies 
on  December  7,  2007  (72  FR  69288).  In 
an  effort  to  refine  the  Basel  II  Capital 
Accord,  the  Basel  Committee  will 
conduct  a  quantitative  impact  study 
(QIS)  to  assess  the  impact  of  the 
proposed  revisions  that  were  published 
by  the  Basel  Committee  on  December 
17,  2009.2  As  part  of  this  effort,  the 
OCC,  in  coordination  with  the  other 
Federal  banking  agencies,  is  proposing 
to  collect  data  from  national  banks  with 
respect  to  the  following  subjects: 

■  Revisions  to  the  Basel  II  market 
risk  framework  ^  and  guidelines  for 
computing  capital  for  incremental  risk 
in  the  trading  book,^  including  the 
incremental  risk  capital  charge;  the 
comprehensive  risk  measure  for 
correlation  trading  portfolios;  the  new 
rules  for  securitization  exposures  in  the 
trading  book;  and  the  revised  capital 
charges  for  certain  equity  exposures 
subject  to  the  standardized 
measurement  method  for  market  risk. 

■  Enhancements  to  the  Basel  II 
framework  ^  including  the  revised  risk 


>  The  Basel  Committee  on  Banking  Supervision  is 
a  committee  of  banking  supervisory  authorities, 
which  was  established  by  the  central  bank 
Governors  of  the  Group  of  Ten  coimtries  in  1975. 

It  consists  of  senior  representatives  of  bank 
supervisory  authorities  and  central  banks  from 
Argentina,  Australia,  Belgium,  Brazil,  Canada, 
China,  France,  Germany,  Hong  Kong  SAR,  India, 
Indonesia,  Italy,  Japan,  Korea,  Luxembourg,  Mexico, 
the  Netherlands,  Russia,  Saudi  Arabia,  Singapore, 
South  Africa,  Spain,  Sweden,  Switzerland,  Turkey, 
the  United  Kingdom  and  the  United  States.  It 
usually  meets  at  the  Bank  for  International 
Settlements  (BIS)  in  Basel,  Switzerland,  where  its 
permanent  Secretariat  is  located. 

2  Basel  Committee  on  Banking  Supervision, 
Strengthening  the  resilience  of  the  banking  sector, 
consultative  document,  December  17,  2009. 

3  Basel  Committee  on  Banking  Supervision, 
Revisions  to  the  Base]  II  market  risk  framework,  July 
2009. 

*  Basel  Committee  on  Banking  Supervision, 
Guidelines  for  computing  capital  for  incremental 
risk  in  the  trading  book,  July  2009. 

5  Basel  Committee  on  Banking  Supervision, 
Enhancements  to  the  Basel  II  framework,  July  2009. 


weights  for  re-securitizations  held  in  the 
banking  book. 

■  Enhancements  to  strengthen  the 
resilience  of  the  banking  sector  ® 
including  the  proposed  changes  to  the 
definition  of  capital;  the  proposed 
introduction  of  a  leverage  ratio;  and  the 
proposed  changes  to  the  treatment  of 
counterparty  credit  risk. 

■  Liquidity  enhancements  referring 
to  the  international  framework  for 
liquidity  risk  measurement,  standards 
and  monitoring.  2 

■  Operational  risk  and 
countercyclical  tools. 

The  OCC  intends  to  collect  data  for 
the  QIS  from  banks  subject  to  the  Basel 
II  Capital  Framework®  and  those  subject 
to  the  current  risk-based  capital 
guidelines  (Basel  I).®  Unless  otherwise 
noted,  all  data  would  be  reported  on  a 
consolidated  basis.  Ideally,  banks 
should  include  all  their  assets  in  this 
information  collection.  However,  due  to 
data  limitations,  inclusion  of  some 
assets  (for  example,  the  portfolio  of  a  ‘ 
minor  subsidiary)  may  not  be  feasible. 
Exclusion  of  such  assets  is  acceptable, 
as  long  as  the  remaining  assets  are 
representative  of  the  bank  as  a  whole. 

Type  of  Review:  New  collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 

20. 

Estimated  Number  of  Responses:  20. 

Estimated  Average  Burden  Hours  per 
Response:  234  hours. 

Estimated  Total  Annual  Burden:  . 

4,680  hours. 

Comments  on  this  information 
collection  were  solicited  for  60  days.^° 

No  comments  were  received.  Comments 
continue  to  be  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
OCC,  including  whether  the  information 
has  practical  utility; 

(bj  The  accmacy  of  the  OCC’s 
estimate  of  the  information  collection 
burden; 

(c)  Ways  to  enhance  the  quality, 
utility,  and" clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including  . 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation. 


®  See  footnote  2. 

’’  Basel  Committee  on  Banking  and  Supervision, 
International  Framework  for  liquidity  risk 
measurement,  standards  and  monitoring, 
consultative  document,  December  17,  2009. 

®  See  12  CFR  part  3,  Appendix  C. 

®  See  12  CFR  part  3,  Appendix  A. 

’“75  FR  3966  (Jan.  25,  2010). 
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maintenance,  and  pnrchase  of  services 
to  provide  information. 

Dated:  April  6,.  2010. 

Michele  Meyer, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the  Comptroller 
of  the  Currency. 

IFR  Doc.  2010-8187  Filed  4-9-10;  8:45  am] 

BILUNG  CODE  4810-33-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
Facility  Control  Numbers 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  planned  use  of  Facility 
Control  Numbers. 

SUMMARY:  The  IRS  has  developed  and  is 
publishing  in  this  issue  of  the  Federal 
Register,  Facility  Control  Numbers  to 
communicate  to  the  motor  fuel  industry, 
renewable  fuel  industry  and  other 
interested  parties  such  as  state  excise 
taxing  authorities,  the  motor  fuel 
terminal  facilities  that  meet  the 
definitions  of  Internal  Revenue  Code 
(Code)  section  4081  or  renewable  fuel 
production  facilities  that  meet  the 
definitions  of  Code  sections  40A  and 
6426  and  the  related  regulations. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  any  questions  regarding  the 
approved  facilities  or  the  listing,  you 
may-contact:  Facility  Control  Number 
Coordinator  Naomi  Bancroft  at  (701) 
772-3676  ext  234  or  Michael  Solomon 
at  (302)  286-1557  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION:  The  IRS 
intends  to  use  the  facility  numbers  in 
excise  fuel  information  reporting 
systems  and  to  coordinate  dyed  fuel 
compliance  activities.  The  IRS 
encourages  States  to  adopt  and  use  the 
numbers  for  motor  fuel  information 
reporting  where  appropriate.  This  list  is 
published  under  the  authority  of  Code 
section  6103(k)(7). 

What  is  a  Facility  Control  Number 
(FCN)? 

A  FCN  is  a  number  that  identifies  the 
physical  location  where  the  IRS  has 
interest  in  transactions  that  may  be 
reportable  and  that  designate  a  location 
within  the  motor  fuel  distribution 
system,  or  the  bulk  transfer/ terminal 
system  or  renewable  fuel  production. 
Facilities  include  refineries  (RCN), 
approved  terminals  (TCN),  biodiesel 
production  facilities  (BCN),  or  ethanol 
production  facilities  (ECN). 

A  taxable  fuel  registrant  (Letter  of 
Registration  for  Tax  Free  Transactions 


with  a  suffix  code  -S-)  will  be  issued  a 
TCN  or  RCN  for  each  approved  terminal 
or  refinery  physical  location  that  a 
registrant  in  good  standing  operates.  A 
renewable  fuel  registrant  (Letter  of 
Registration  for  Tax  Free  Transactions 
with  a  suffix  code  -AB-,  -NB-  or  -CB-) 
will  be  issued  a  BCN  for  each  biodiesel 
production  physical  location  that  a 
registrant  in  good  standing  operates.  A 
renewable  fuel  registrant  (Letter  of 
Registration  for  Tax  Free  Transactions 
with  a  suffix  code  -AF-)  will  be  issued 
a  ECN  for  each  ethanol  production 
physical  location  that  the  that  a 
registrant  in  good  standing  operates.  A 
taxable  fuel  registrant  in  good  standing 
having  both  em  approved  terminal  and 
refinery  operating  at  the  same  physical 
location  will  be  issued  both  a  TCN  and 
either  a  RCN,  BCN  or  ECN,  depending 
on  the  fuel  produced. 

Each  taxable  fuel  registrant  issued  a 
TCN,  BCN  or  ECN  will  have  a  monthly 
ExSTARS  filing  requirement.  The  FCN 
list  is  available  at  http://www.irs.gov/ 
excise. 

What  is  an  approved  Terminal? 

Approved  motor  fuel  terminals,  as 
defined  by  Code  section  4081  and  the 
related  regulations,  receive  taxable  fuel 
via  a  pipeline,  ship,  or  barge,  deliver 
taxable  fuel  across  a  rack  or  other  non¬ 
bulk  delivery  system  and  are  operated 
by  a  terminal  operator  who  is  properly 
registered  in  good  standing  with  the 
IRS.  Only  those  taxpayers,  who  are 
registered  with  the  IRS  on  registration 
for  Tax-Free  Transactions — Form  637 
(637  Registration)  with  a  suffix  code  of 
“S”  may  operate  an  approved  terminal. 
Each  TCN  identifies  a  unique  physical 
location  in  the  bulk  transport/delivery 
system  and  is  independent  of  the 
registered  operator.  The  TCN  for  a 
physical  location  will  not  change  even 
if  the  owner/operator  changes. 

What  is  an  approved  renewable  fuel 
production  facility? 

Approved  renewable  fuel  production 
facilities  eire  facilities  that  produce 
methyl  esters  in  the  case  of  biodiesel 
and  denatured  alcohol  in  the  case  of 
ethanol  and  are  operated  by  a  637 
registrant  in  good  standing.  Renewable 
fuel  registrants  (those  having  Letter  of 
Registration  for  Tax  Free  Tremsactions 
with  a  suffix  code  -AB-,  -NB-  or  -CB-) 
will  be  issued  a  BCN  for  each  biodiesel 
production  physical  location.  A 
renewable  fuel  registrant  (Letter  of 
Registration  for  Tax  Free  Transactions 
with  a  suffix  code  -AF-)  will  be  issued 
an  ECN  for  each  ethanol  production 
physical  location  that  the  registrant 
operates 


When  does  a  Facility  Operator  need  to 
notify  the  IRS  of  Changes? 

A  facility  operator  must  notify  the  IRS 
for  any  of  the  following  changes: 

•  Facility  ownership  change  of 
greater  than  50  percent  or  operator 
changes;  or 

•  New  facility  is  opened;  or 

•  Facility  ceases  operation. 

How  should  notification  be  made? 

Notify  the  IRS  ExSTARS  Help  Desk  of 
the  change  by  faxing  the  IRS  TCN 
Coordinator,  Naomi  Bancroft  at  (701) 
772-9207  or  calling  (701)  772-9676  ext. 
234. 

Changes  to  the  facility  status  or  other 
information  will  be  published  by  the 
Excise  Program  Office  on  the  IRS  Web 
site  http://www.irs.gov/businesses/ 
small/article/0„id=99517.00'html. 
Notification  is  required  in  order  to 
retain  approved  status  of  the  facility  and 
637  Registration.  Failure  to  notify  IRS  of 
changes  may  lead  to  suspension  or 
revocation  of  the  approved  status  of  the 
facility  or  637  Registration  of  the  facility 
operator  and  impose  penalties  under 
IRC  §  6719.  Changes  or  suspensions  of 
approved  status  will  be  published  as 
needed. 

John  H.  Imhoff,  Jr., 

National  Director,  Specialty  Taxes. 

[FR  Doc.  2010-8188  Filed  4-9-10;  8:45  am] 

BILLING  CODE  4830-01-P 


TENNESSEE  VALLEY  AUTHORITY 

Supplemental  Environmental  Impact 
Statement  for  Sequoyah  Nuclear  Plant 
Units  1  and  2  License  Renewals 

agency:  Tennessee  Valley  Authority. 
ACTION:  Notice  of  Intent. 

SUMMARY:  This  notice  of  intent  is 
provided  in  accordance  with  the 
Council  on  Environmental  Quality’s 
regulations  (40  CFR  parts  1500-1508) 
and  Tennessee  Valley  Authority’s  (TVA) 
procedures  for  implementing  the 
National  Environmental  Policy  Act. 

TVA  will  prepare  a  supplemental 
environmental  impact  statement  (SEIS) 
to  update  information  in  the  1974  Final 
Environmental  Statement  for  Sequoyah 
Nuclear  Plant  Units  1  and  2  (1974  FES) 
and  other  pertinent  environmental 
reviews.  This  SEIS  will  address  the 
potential  environmental  impacts 
associated  with  TVA’s  proposal  to 
renew  operating  licenses  for  the 
Sequoyah  Nuclear  Plant  (SQN)  located 
in  Hamilton  County,  Tennessee.  These 
license  renewals  will  allow  the  plant  to 
continue  to  operate  for  an  additional  20 
years  beyond  the  current  operating 
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licenses,  which  will  expire  in  2020 
(Unit  1)  and  2021  (Unit  2).  The  • 

regulations  of  the  Nuclear  Regulatory 
Commission  (NRC)  in  10  CFR  Part  54  set 
forth  the  applicable  license  extension 
requirements.  Continued  operation  of 
SQN  Units  1  and  2,  which  are  each 
capable  of  producing  approximately 
1,200  megawatts  (MW)  of  electricity, 
would  help  supply  baseload  power  to 
the  TVA  power  service  area  through 
2041;  would  support  TVA’s  policy  to 
reduce  the  carbon  emissions  of  its 
generating  system  and  take  advantage  of 
lower  carbon  dioxide-emitting  energy 
sources;  and  would  make  beneficial  use 
of  existing  assets  at  the  SQN  site. 

TVA  proposes  to  pursue  renewal  of 
the  operating  licenses  for  SQN  Units  1 
and  2  in  accordance  with  NRC 
regulations.  The  No  Action  Alternative 
considered  is  a  decision  by  TVA  not  to 
seek  renewal  of  the  operating  licenses 
for  the  SQN  units.  Under  the  No  Action 
Alternative,  SQN  Units  1  and  2  would 
cease  operation  in  2020  and  2021, 
respectively.  The  SEIS  will  include 
examination  of  a  range  of  supply-side 
and  demand-side  management  options  , 
for  supplying  power  as  an  alternative  to 
renewing  SQN  operating  licenses. 

Public  comment  is  invited  concerning 
both  the  scope  of  alternatives  and 
environmental  issues  that  should  be 
addressed  as  part  of  the  SEIS. 

DATES:  Comments  on  the  scope  of  the 
SEIS  must  be  postmarked  or  e-mailed  no 
later  than  May  10,  2010,  to  ensme 
consideration. 

ADDRESSES:  Written  comments  or 
e-mails  on  the  scope  of  issues  to  be 
addressed  in  the  SEIS  should  be  sent  to 
Amy  Henry,  NEPA  Specialist, 

Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  Mail  Stop  WT  llD, 
Knoxville,  Tennessee  37902  or  e-mailed 
to  abhenry@tva.gov.  Comments  may 
also  be  submitted  through  the  TVA  Web 
site  at  http://www.tva.gov/envircuiment/ 
reports/sqn-renewal/ . 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  about  the  SEIS  may  be 
obtained  by  contacting  Amy  Henry, 
NEPA  Specialist,  Tennessee  Valley 
Authority,  400  West  Summit  Hill  Drive, 
Mail  Stop  WT  llD,  Knoxville, 
Tennessee  37902  [e-mail: 
abhenry@tva.gov),  or  by  visiting  the 
project  Web  site  at  http://www.tva.gov/ 
environment/reports/sqn-renewal.  For 
information  about  operation  of  and 
license  renewals  for  SQN,  contact  Gary 
Adkins,  Nuclear  Generation 
Development  and  Construction, 
Tennessee  Valley  Authority,  1101 
Market  Street,  Mail  Stop  LP  5A, 
Chattanooga,  Tennessee  37402  [e-mail: 
gmadkins@tva.gov). 


SUPPLEMENTARY  INFORMATION: 

TVA  Power  System 

TVA  is  an  agency  and  instrumentality 
of  the  United  States,  established  by  an 
act  of  Congress  in  1933,  to  foster  the 
social  and  economic  welfare  of  the 
people  of  the  Tennessee  Valley  region 
and  to  promote  the  proper  use  and 
conservation  of  the  region’s  natural 
resources.  One  component  of  this 
mission  is  the  generation,  transmission, 
and  sale  of  reliable  and  affordable 
electric  energy.  TVA  operates  the 
nation’s  largest  public  power  system, 
producing  4  percent  of  all  electricity  in 
the  nation.  TVA  provides  electricity  to 
most  of  Tennessee  and  parts  of  Virginia, 
North  Carolina,  Georgia,  Alabama, 
Mississippi,  and  Kentucky.  It  serves 
about  9  million  people  in  this  seven- 
State  region  through  155  power 
distributors^and  56  directly  served  large 
industries  and  Federal  facilities.  The 
TVA  Act  requires  the  TVA  power 
system  to  be  self-supporting  and 
operated  on  a  nonprofit  basis,  and  the 
TVA  Act  directs  TVA  to  sell  power  at 
rates  as  low  as  feasible. 

Dependable  capacity  on  the  TVA 
power  system  is  about  37,000  MW  of 
electricity.  TVA  generates  most  of  this 
power  with  three  nuclear  plants,  11 
coal-fired  plants,  nine  combustion- 
turbine  plants,  two  combined-cycle 
plants,  29  hydroelectric  dams,  a 
pumped-storage  facility,  and  several 
small  renewable  generating  facilities.  A 
portion  of  delivered  power  is  obtained 
through  long-term  power  purchase 
agreements.  Over  the  past  five  years, 
about  60  percent  of  TVA’s  annual 
generation  was  from  fossil  fuels, 
predominantly  coal;  30  percent  was 
from  nuclear;  and  the  remainder  was 
from  hydro  and  other  renewable  energy 
resources.  TVA  transmits  electricity 
from  these  facilities  over  about  16,000 
miles  of  transmission  lines.  Like  other 
utility  systems,  TVA  has  power 
interchange  agreements  with  utilities 
surrounding  the  Tennessee  Valley 
region  and  purchases  and  sells  power 
on  an  economic  basis  almost  daily. 

Sequoyah  Nuclear  Plant 

Operation  of  Sequoyah  Nuclear  Plant 
(SQN)  provides  approximately  2,400 
MW  of  electricity,  which  is  typically 
used  to  supply  baseload  power  to  the 
TVA  power  service  area.  Baseload 
power,  the  minimum  amount  of  power 
continuously  needed  in  a  power  system, 
is  usually  supplied  by  generators  with 
low  operating  costs  and  dependable 
availability,  such  as  nuclear  plants.  SQN 
is  a  major  component  of  TVA’s 
generating  assets.  In  fiscal  year  2009, 
SQN  met  about  11  percent  of  TVA’s 


total  energy  need.  SQN  supplies  about 
one-third  of  the  power  generated  by 
TVA’s  nuclear  power  plants. 

SQN  is  located  in  Hamilton  County  in 
southeast  Tennessee  on  about  630  acres 
adjacent  to  the  Tennessee  River  at  Mile 
484.5,  near  the  cities  of  Soddy  Daisy, 
Cleveland,  and  Chattanooga.  The  site 
includes  two  Westinghouse  Electric 
Corporation  pressurized  water  reactors 
known  as  SQN  Units  1  and  2,  with  a 
power  output  capacity  of  approximately 
1,200  MW  of  electricity  each.  The 
former  Atomic  Energy  Commission 
(now  called  the  Nuclear  Regulatory 
Commission  or  NRC)  granted  TVA  a 
provisional  construction  permit  in  May 
1970.  Construction  at  the  SQN  site  was 
completed  in  1980,  and  operating 
licenses  were  approved  for  Unit  1  in 
1980  and  Unit  2  in  1981,  Unit  1 
received  its  full  power  license  on 
September  17, 1980,  and  began 
commercial  operation  on  July  1, 1981. 
Unit  2  received  its  full  power  license  on 
September  15,  1981  and  began 
commercial  operation  on  June  1, 1982. 
Both  units  have  performed  well  with 
consistently  high  levels  of  availability 
and  generating  capacity  throughout  the 
nearly  30  years  of  operation. 

Proposed  Action  and  Alternatives 

TVA  proposes  to  submit  applications 
to  the  NRC  requesting  renewal  of  its 
SQN  operating  licenses.  Renewal  of  the 
current  operating  licenses  would  permit 
operation  for  an  additional  20  years  past 
the  current  40-year  operating  license 
terms,  which  expire  in  2020  and  2021 
for  Units  1  and  2,  respectively.  The 
proposed  action  includes  provision  of 
an  additional  on-site  storage  facility  by 
approximately  2026  to  accommodate 
spent  fuel  throughout  the  license 
renewal  term.  These  proposed  license 
renewals  are  not  anticipated  to  require 
other  new  major  construction  or 
modifications  beyond  normal 
maintenance  and  operations. 

The  SEIS  will  also  consider  a  “No‘ 
Action”  Alternative  under  which  TVA 
would  not  pursue  renewal  of  the  SQN 
operating  licenses.  Under  the  No  Action 
Alternative,  Units  1  and  2  would  cease 
to  produce  power  in  2020  and  2021, 
respectively.  The  SEIS  will  include  an 
evaluation  of  a  range  of  supply-side  and 
demand-side  management  options  for 
supplying  power  as  an  alternative  to 
renewing  SQN  operating  licenses.  No 
changes  to  the  existing  power 
transmission  system  are  proposed  under 
any  of  the  alternatives. 

No  decision  to  seek  license  renewals 
for  SQN  Units  1  and  2  has  been  made 
at  this  time.  TVA  is  preparing  this  SEIS 
to  supplement  the  original  .1974  FES  to 
inform  decision  makers,  agencies,  tribal 
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representatives,  and  the  public  about 
the  potential  for  environmental  impacts 
associated  with  a  decision  to  continue 
operation  of  SQN  Units  1  and  2.  The 
draft  SEIS  will  be  made  available  for 
public  comment.  In  making  its  final 
decision,  TVA  will  consider  the 
assessment  in  this  SEIS,  including  input 
provided  by  reviewing  agencies,  tribes, 
and  the  public. 

Preliminary  Identification  of 
Environmental  Issues 

This  SEIS  will  discuss  the  need  to 
continue  to  operate  SQN  and  will 
update  the  analyses  of  potential 
envirorunental,  cultural,  recreational, 
and  socioeconomic  impacts  resulting 
from  plant  operation  and  maintenance 
of  existing  facilities.  The  impact 
analyses  will  include,  but  not 
necessarily  be  limited  to,  the  potential 
impacts  on  water  quality  and  use; 
vegetation:  wildlife;  aquatic  ecology; 
endangered  and  threatened  species; 
floodplains;  wetlands;  land  use; 
recreational  and  managed  areas;  visual, 
archaeological,  and  historic  resources; 
noise;  socioeconomics;  environmental 
justice;  solid  and  hazardous  waste; 
geology  and  seismology;  meteorology, 
air  quality,  and  climate  change;  uranium 
fuels  cycle  effects  and  radiological 
impacts;  nuclear  plant  safety  and 
security  including  design-basis 
accidents;  and  severe  accidents  and 
intentional  destructive  acts.  These  and 
other  important  issues  identified  during 
the  scoping  process  will  he  addressed  as 
appropriate  in  the  SEIS. 


Additionally,  TVA  will  review  and 
tier  from  the  Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Plants  (GEIS),  NUREG— 1437, 
in  which  the  NRG  considered  the 
environmental  effects  of  ZO-yeM 
renewals  of  nuclear  power  plant 
operating  licenses  (results  Eire  codified 
in  10  CFR  Part  51).  The  GEIS  identifies 
92  environmental  issues  emd  reaches.  , 
generic  conclusions  on  environmental 
impacts  for  69  of  those  issues  that  apply 
to  all  nuclear  plants  or  to  plants  with 
specific  design  or  site  characteristics.  It 
is  expected  that  the  generic  assessment 
in  NRC’s  GEIS  would  be  relevant  to  the 
assessment  of  impacts  of  the  proposed 
action  at  SQN. 

Information  from  NRC’s  GEIS  that  is 
related  to  the  current  assessment  would 
be  incorporated  by  reference  following 
the  procedures  described  in  40  CFR 
§  1502.21.  Additional  plant-specific 
review  will  be  necessary  for  most 
remaining  issues,  which  are 
encompassed  by  the  above  identified 
range  of  resources. 

Public  Participation 

This  SEIS  is  being  prepared  to 
provide  the  public  an  opportunity  to 
comment  on  TVA’s  assessment  of  the 
potential  environmental  impacts  of 
pmsuing  extended  licenses  to  operate 
SQN  Units  1  and  2.  The  SEIS  will  also 
serve  to  inform  the  public  and  the 
decision  makers  of  the  reasonable 
alternatives  that  would  minimize 
adverse  impacts. 

The  scoping  process  will  include 
interagency,  tribal,  and  public  scoping. 


Other  federal,  state,  and  Iqcal  agencies 
and  governmental  entities  will  be  asked 
to  comment. 

The  public  is  invited  to  submit 
comments  on  the  scope  of  this  SEIS  no 
later  than  the  date  given  under  the  Dates 
section  of  this  notice.  Any  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
administrative  record  and  will  be 
available  for  public  inspection. 
Comments  ft’om  the  scoping  process 
will  be  used  by  TVA  to  identify  key 
Action  Alternatives,  and  the  significant 
environmental  issues  relating  to  these 
alternatives  that  should  be  addressed  in 
the  draft  SEIS.  After  consideration  of  the 
comments  received  during  this  scoping 
period,  TVA  will  identify  the  issues  and 
alternatives  to  be  addressed  in  the  SEIS. 

TVA  will  prepare  a  draft  SEIS  and 
will  invite  the  review' agencies  and  the 
public  to  submit  written,  verbal,  e-mail, 
or  online  comments  on  the  draft  SEIS. 
TVA  anticipates  issuing  the  draft  SEIS 
for  public  review  later  this  year.  Notice 
of  availability  of  the  draft  SEIS  will  be 
published  in  the  Federal  Register,  as 
well  as  announced  in  local  news  media. 
TVA  expects  to  release  the  final  SEIS  in 
spring  2011. 

Dated;  April  2,  2010. 

Anda  A.  Ray, 

Environmental  Executive  and  Senior  Vice 
President,  Environment  and  Technology, 
Tennessee  Valley  Authority. 

[FR  Doc.  2010-8234  Filed  4-9-10;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  98 

[EPA-HQ-OAR-2009-0926;  FRL-9131-2] 
RIN  2060-AP88 

Mandatory  Reporting  of  Greenhouse 
Gases:  Injection  and  Geologic 
Sequestration  of  Carbon  Dioxide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  rule  to 
require  reporting  on  carbon  dioxide 
(CO2)  injection  and  geologic 
sequestration  (GS).  The  proposed 
rulemaking  does  not  require  control  of 
greenhouse  gases  (GHGs),  rather  it 
requires  only  monitoring  and  reporting 
of  GO2  injection  and  geologic 
sequestration.  EPA  first  proposed  that 
suppliers  of  CO2  be  subject  to 
mandatory  GHG  reporting  requirements 
in  April  2009  and  finalized  the  rule  for 
suppliers  of  CO2  on  October  30,  2009. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  June  11,  2010. 

Public  hearings.  There  will  be  one 
public  hearing.  The  hearing  date  and 
location  is;  April  19,  2010  from  9  a.m. 
to  1  p.m.  at  One  Potomac  Yard,  2777  S. 
Crystal  Drive,  Arlington,  VA  22202. 

*  To  obtain  information  about  the 
public  hearing  or  to  register  to  speak  at 
the  hearing,  please  go  to  http://www. 
epa.gov/climatechange/emissions/ 
ghgrulemaking.html. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- ' 
OAR-2009-0926,  by  one  of  the 
following  methods; 

Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  online 
instructions  for  submitting  comments. 
E-mail:  GHGReportingRR@epa  .gov. 
Fax:(202)  566-1741. 

Mail:  EPA  Docket  Center,  Attention 
Docket  OAR-2009-0926,  Mailcode 
2822T,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

Hand/Courier  Delivery:  EPA  Docket 
Center  Public  Reading  Room,  Room 
3334,  EPA  West  Building,  Attention 
Docket  OAR-2009-0926, 1301 
Constitution  Ave.,  NW.,  Washington, 
DC  20004.  Such  deliveries  are  only 
accepted  during  the  Docket’s  normal 


hours  of  operation,  and  special 
arrangements  should  be  made*for 
deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OAR-2009- 
0926.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  confidential  business 
information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.regulations.gov  or  e-mail.  The 
http://www.regulations.gov  Web  site  is 
an  “anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
www.regulations.gov  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
www.regulations.gov  or  in  hard  copy  at 
EPA’s  Docket  Center,  Public  Reading 
Room,  EPA  West  Building,  Room  3334, 
1301  Constitution  Ave.,  NW., 
Washington,  DC.  This  Docket  Facility  is 


open  from  8:30  a.m.  to  4:30  p.m., 

Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  Air 
Docket  is  (202)  566-1742. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information,  e-mail  the 
Greenhouse  Gas  Reporting  Rule  Hotline 
at  ghgmrr@epa.gov  with  the  name  of 
this  action  in  the  e-mail  subject  line,  or 
contact  Barbora  Master,  Climate  Change 
Division,  Office  of  Atmospheric 
Programs  (MC-6207J),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  343-9899;  fax 
number:  (202)  343-2359.  To  obtain 
information  about  the  public  hearings  or 
to  register  to  speak  at  the  hearings, 
please  go  to  http://www.epa.gov/ 
climatechange/ emissions/ 
ghgrulemaking.html. 

SUPPLEMENTARY  INFORMATION: 

Additional  Information  on  Submitting 
Comments:  To  expedite  review  of  your 
comments  by  Agency  staff,  you  are 
encouraged  to  send  a  separate  copy  of 
your  comments,  in  addition  to  the  copy 
you  submit  to  the  official  docket,  to 
Carole  Cook,  Climate  Change  Division, 
Office  of  Atmospheric  Programs  (MC- 
6207J),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  e-mail  address: 
GHGReportingRule@epa.gov. 

In  drafting  this  proposed  rulemaking, 
EPA  reviewed  and  considered 
comments  submitted  on  tbe  proposed 
subpart  PP.  However,  as  this  is  a  new 
proposal,  EPA  will  not  be  responding  to 
comments  received  on  the  April  2009 
proposed  subpart  PP  in  this  rulemaking. 
To  ensure  that  their  comments  are 
considered,  stakeholders  should  submit 
comments  relevant  to  this  rulemaking  as 
instructed  in  this  document. 

Regulated  Entities.  The  Administrator 
has  determined  that  this  action  is 
subject  to  the  provisions  of  Clean  Air 
Act  (CAA)  section  307(d).  See  CAA 
section  307(d)(l)(V)  (the  provisions  of 
CAA  section  307(d)  apply  to  “such  other 
actions  as  the  Administrator  may 
determine”).  This  is  a  proposed 
regulation.  If  finalized,  these  regulations 
would  affect  owners  or  operators  of  CO2 
injection  wells.  Regulated  categories 
and  entities  include  those  listed  in 
Table  1  of  this  preamble: 
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Table  1— Examples  of  Affected  Entities  by  Category 


Category 

NAICS 

Examples  of  affected  facilities 

CO-.  Enhanced  Oil  and  Gas  Recovery  Projects . 

211 

Oil  and  gas  extraction  projects  using  CO2  enhanced  oil  and 

gas  recovery. 

GS  Sites . •... 

N/A 

CO2  geologic  sequestration  projects. 

Table  1  of  this  preamble  is  not 
intended  to  be  exhaustive,  but  rather 
provides  a  guide  for  readers  regarding 
facilities  likely  to  be  affected  by  this 
action.  Table  1  of  this  preamble  lists  the 
types  of  facilities  that  EPA  is  now  aware 
could  be  potentially  affected  by  the 
reporting  requirements.  Other  types  of 
facilities  not  listed  in  the  table  could 
also  be  subject  to  reporting  * 

requirements.  To  determine  whether 
you  are  affected  by  this  action,  you 
should  carefully  examine  the 


applicability  criteria  found  in  proposed 
40  CFR  part  98,  subpart  A  or  the 
relevant  criteria  in  the  sections  related 
to  the  injection  and  GS  of  COi.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  facility,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Some  facilities  that  are  affected  by 
today’s  proposed  rule  have  GHG 
emissions  from  multiple  source 
categories.  Table  2  of  this  preamble  has 


been  developed  as  a  guide  to  help 
potential  CO2  injection  and  GS  reporters 
subject  to  the  proposed  rule  identify  the 
source  categories  (by  subpart)  that  they 
may  need  to  (1)  consider  in  their  facility 
applicahility  determination,  and/or  (2) 
include  in  their  reporting.  Thetable 
should  only  be  seen  as  a  guide. 
Additional  subparts  in  40  CFR  part  98 
may  be  relevant  for  a  given  reporter. 
Similarly,  not  all  listed  subparts  are 
relevant  for  all  reporters. 


Table  2— Source  Categories  and  Relevant  Subparts 


Source  category 
(and  main  applicable  subpart) 

Other  subparts  recommended  for  review  to  determine  applicability 

Injection  and  Geologic  Sequestration  of  Carbon  Dioxide  . 

40  CFR  part  98,  subpart  C. 

40  CFR  part  98,  subpart  W  (proposed). 

40  CFR  part  98,  subpart  PP. 

Acronyms  and  Abbreviations.  The 
following  acronyms  and  abbreviations 
are  used  in  this  document. 

3-D  three-dimensional 
CAA  Clean  Air  Act 
CBI  confidential  business  information 
CCS  carbon  dioxide  capture  and  geologic 
sequestration 

CDM  Clean  Development  Mechanism' 

CFR  Code  of  Federal  Regulations 

CH4  methane 

CO2  carbon  dioxide 

DOE  Department  of  Energy 

EC  European  Commission 

ECBM  enhanced  coalhed  methane 

EIA  Economic  Impact  Analysis 

EPA  Environmental  Protection  Agency 

EO  Executive  Order 

ER  enhanced  oil  and  gas  recovery 

GHG  greenhouse  gas 

GPG  Good  Practice  Guidance  , 

GS  geologic  sequestration 
HFC  hydrofluorocarbon 
HFE  hydrofluoroether 
ICR  Information  Collection  Request 
IMO  International  Maritime  Organization 
IPCC  Intergovernmental  Panel  on  Climate 
Change 

IRS  Internal  Revenue  Service 
MRR  Mandatory  Reporting  of  Greenhouse 
Gases  Rule 

MRV  monitoring,  reporting,  and 
verification 
N2O  nitrous  oxide. 

NAICS  North  American  Industry 
Classification  System 

NTTAA  National  Technology  Transfer  and 
Advancement  Act 
O&GJ  Oil  and  Gas  Journal 
OAR  Office  of  Air  and  Radiation 


OMB  Office  of  Management  and  Budget 
OW  Office  of  Water 
PEC  perfluorocarbon 
QA/QC  quality  assurance/quality  control 
R&D  research  and  development 
RFA  Regulatory  Flfixibility  Act 
SBREFA  Small  Business  Regulatory 
Enforcement  Fairness  Act 
SDWA  Safe  Drinking  Water  Act 
SFe  sulfur  hexafluoride 
TSD  technical  support  document 
UIC  Underground  Injection  Control 
UNFCCC  United  Nations  Framework 
Convention  on  Climate  Change 
US  United  States 

UMRA  Unfunded  Mandates  Reform  Act  of 
1995 

USDA  United  States  Department  of 
Agriculture 

USDW  underground  source  of  drinking 
water 

VEF  Vulnerability  Evaluation  Framework 
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I.  Background 

A.  Organization  of  This  Preamble 

This  preamble  is  broken  into  several 
large  sections,  as  detailed  in  the  Table 
of  Contents.  The  following  paragraphs 
describe  the  layout  of  the  preamble  and 
provide  a  brief  summary  of  each  section. 

Section  I  of  this  preamble  contains  the 
basic  background  information  about  the 
origin  of  this  proposed  rulemaking, 
including  a  discussion  of  how  it  relates 
to  the  Hnalized  requirements  for 
Suppliers  of  CO2  (under  40  CFR,  part 
98,  subpart  PP)  and  to  the  Underground 
Injection  Control  (UIC)  program.  This 
section  also  discusses  EPA’s  legal 
authority  under  the  Clean  Air  Act  (CAA) 
to  collect  the  proposed  data,  and  the 
benefits  of  collecting  the  data. 

Section  II  of  this  preamble 
summarizes  the  general  provisions  of 
this  proposed  rulemaking  for  reporting 
CO2  injection  and  GS.  This  section  also 
provides  a  brief  summary  of,  and 
rationale  for,  the  selection  of  key  design 
elements.  Specifically,  this  section 
describes  EPA’s  rationale  for  the 
proposed  (i)  definition  of  reporting 
kcilities,  (ii)  applicability  thresholds, 

(iii)  data  reporting  requirements,  (iv) 
monitoring,  reporting  and  verification 
(MRV)  plan  requirements  and  process, 

(v)  schedule  and  process  for  rep>orting, 

(vi)  procedures  for  estimating  missing 
data,  and  (vii)  recordkeeping 
requirements.  Thus,  for  example,  there 
is  a  specific  discussion  regarding 
appropriate  applicability  thresholds, 
monitoring  methodologies  and  reporting 
and  recordkeeping  requirements  for  all 
CO2  ihjection  facilities,  and  additional 
requirements  for  facilities  that  conduct 
GS.  EPA  describes  the  proposed  options 
for  each  design  element  as  well  as  the 
other  options  considered.  Throughout 
this  discussion,  EPA  highlights  specific 
issues  on  which  the  Agency  solicits 
comment. 

Section  III  of  this  preamble  provides 
the  summary  of  the  cost  impacts, 
economic  impacts,  and  benefits  of  this 
proposed  rule  from  the  Economic 
Impact  Analysis  (EIA).  Finally,  Section 
IV  of  this  preamble  discusses  the 
various  statutory  and  executive  order 
requirements  applicable  to  this 
proposed  rulem^ing. 

B.  Background  on  the  Proposed  Rule 

On  December  26,  2007,  President 
Bush  signed  the  fiscal  year  2008 
Consolidated  Appropriations  Act 
authorizing  funding  for  EPA  to  issue  a 
rule  requiring  the  mandatory  reporting 
of  greenhouse  gas  (GHG)  emissions 
(Consolidated  Appropriations  Act,  2008, 
Pub.  L.  110-161,  121  Stat.  1844,  2128' 
(2008)).  An  accompanying  joint 


explanatory  statement  directed  EPA  to 
“use  its  existing  authority  under  the 
Clean  Air  Act”  to  develop  a  mandatory 
GHG  reporting  rule. 

The  proposed  Mandatory  Reporting  of 
Greenhouse  Gases  Rule  (MRR)  was 
signed  on  March  10,  2009,  by 
Administrator  Lisa  Jackson  and  was 
published  a  month  later  (74  FR  16448, 
April  10,  2009).  After  a  60-day  comment 
period,  two  public  hearings,  and 
meeting  with  over  4,000  additional 
people  in  over  150  groups  via  Webinars, 
conferences,  individual  meetings,  and 
other  forms  of  outreach,  EPA  issued  a 
final  rule  on  October  30,  2009  (74  FR 
56260).  The  MRR  requires  reporting  of 
GHG  emissions  and  supply  from  all 
sectors  of  the  economy,  including  fossil 
fuel  suppliers,  industrial  gas  suppliers, 
and  direct  emitters  of  GHGs.  The  rule 
does  not  require  the  control  of  GHGs; 
rather  the  rule  requires  only  that  sources 
above  certain  threshold  levels  monitor" 
and  report  those  GHGs. 

The  final  MRR  covers  the  major  GHGs 
that  are  directly  emitted  by 
anthropogenic  activities.  These  include 
carbon  dioxide  (CO2),  methane  (CH4), 
nitrous  oxide  (N2O),  hydrofluorocarbons 
(HFC§),  perfluorocarbons  (PFCs),  sulfur 
hexafluoride  (SFe),  and  other  specified 
fluorinated  compounds  (e.g., 
hydrofluoroethers  (HFEs))  used  in 
boutique  applications  such  as 
electronics  and  anesthetics.^ 

The  final  rule  contains  31  subparts, 
each  requiring  reportifig  from  a  defined 
source  category.  In  order  to  meet  the 
reporting  time,  quality  assurance,  and 
verification  requirements  of  the  rule, 
EPA  is  establishing  a  facility-to-EPA 
electronic  reporting  system  to  facilitate 
collection  of  data  under  this  rule.  All 
facilities  that  are  covered  under  this  rule 
as  reporters  will  use  this  data  system  to 
submit  required  data. 

Subpart  PP  requires  the  reporting  of 
CO2  supplied  to  the  economy.  Subpart 
PP  applies  to  all  facilities  with  CO2 
production  wells,  facilities  with 
production  process  units  that  capture 
and  supply  CO2  for  commercial 
applications  or  that  capture  and 
maintain  custody  of  a  CO2  stream  to 
sequester  or  otherwise  inject  it 
underground,  and  to  importers  and 
exporters  of  bulk  CO2.  During  the  public 
comment  period  on  the  rule,  EPA 
received  many  comments  on  subpart  PP 
that  CO2  injected  underground  should 
be  considered  when  estimating 

’  These  gases  influence  the  climate  system  by 
trapping  in  the  atmosphere  heat  that  would 
otherwise  escape  to  space.  Additional  information 
about  GHGs,  climate  change,  climate  science,  and 
other  related  issues,  can  be  found  at  EPA’s  climate 
change  Web  site  at  http:l/www.epa.gov/. 
climatechange/. 


emissions  fi'om  the  CO2  supply 
industry.  Some  commenters  specified 
that  some  of  the  CO2  supplied  for  the 
purposes  of  enhanced  oil  and  gas 
recovery  (ER)  is  additionally 
sequestered  rather  than  emitted  and 
characterized  ER  operations  as  “closed 
systems”  rather  than  emissive.  Other 
commenters  stated  that  including 
reporting  requirements  for  geologically 
sequestered  CO2  would  fill  a  critical  gap 
in  the  reporting  system.  EPA  agrees  that 
ER  is  a  potentially  non-emissive  end  use 
and  that  GS  data  reporting  from  ER  sites 
can  assist  EPA  in  quantifying  the 
amount  of  CO2  that  is  permanently  and 
securely  geologically  sequestered.  In 
addition,  EPA  agrees  that  GS  reporting 
requirements  would  provide 
information  and  transparency  on  the 
amount  of  CO2  injected  and  geologically 
sequestered  in  the  United  States. 

Although  CCS  is  occurring  now  on  a 
relatively  small  scale,  it  could  play  a 
larger  role  in  mitigating  GHG  emissions 
from  a  wide  variety  of  stationary 
sources.  According  to  the  Inventory  of 
U.S.  Greenhouse  Gas  Emissions  and 
Sinks;  1990-2007,  stationary  sources 
contributed  67  percent  of  the  total  CO2 
emissions  from  fossil  fuel  combustion  in 
2007.2  These  sources  represent  a  wide 
variety  of  sectors  amenable  to  CO2 
capture;  electric  power  plants  (existing 
and  new),  natural  gas  processing 
facilities,  petroleum  refineries,  iron  & 
steel  foundries,  ethylene  plants, 
hydrogen  production  facilities, 
ammonia  refineries,  ethanol  production 
facilities,  ethylene  oxide  plants,  and 
cement  kilns.  Furthermore,  95  percent 
of  the  500  largest  stationary  sources  are 
within  50  miles  of  a  candidate  GS 
reservoir.  2  Estimated  GS  capacity  in  the 
United  States  is  over  3,500  Gigatons  CO2 
(GtC02)  (13,000  Gigatons  CO2  at  the 
high  end),^  although  the  actual  capacity 
may  be  lower  once  site-specific 
technical  and  economic  considerations 
are  addressed.  Even  if  only  a  fraction  of 
that  geologic  capacity  is  used,  CCS  is  . 
poised  to  play  a  sizeable  role  in 
mitigating  U.S.  GHG  emissions. 

Many  of  the  injection  and  monitoring 
technologies  that  may  be  applicable  for 

^U.S.  EPA  Draft  Inventory  of  U.S.  Greenhouse 
Gas  Emissions  and  Sinks,  1990-2007,  Draft  Report, 
EPA  430-R-09-D04.  Available  at:  http://epa.gov/ 
climatechange/emissions/usinventoryrepoTt.html. 

3  Dooley,  JJ,  CL  Davidson,  RT  Dahowski,  MA 
Wise,  N  Gupta,  SH  Kim,  EL  Malone.  2006.  “Carbon 
Dioxide  Capture  and  Geologic  Storage:  A  Key 
Component  of  a  Global  Energy  Technology  Strategy 
to  Address  Climate  Change.”  joint  Global  Change 
Research  Institute,  Battelle  Pacific  Northwest 
Division.  PNWD-3602. 

^  DOE.  2008.  Carbon  Sequestration  Atlas  of  the 
United  States  and  Canada  (Atlas  II).  Available. at: 
http://www.netI.doe.gov/technoIogies/carbon_seq/ 
refshejf/atlasll/. 
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GS  are  commercially  available  today 
and  will  be  more  widely  demonstrated 
over  the  next  10  to  15  years. ^  The  oil 
and  natural  gas  industry  in  the  United 
States  has  over  35  years  of  experience  of 
injection  and  monitoring  of  CO2  in  the 
deep  subsurface  for  the  purposes  of 
enhancing  oil  and  natural  gas 
production.  This  experience  provides  a 
strong  foundation  for  the  injection  and 
monitoring  technologies  that  will  be 
needed  for  commercial-scale  CCS.  U.S. 
experience  with  ER  combined  with  the 
experience  of  four  end-to-end 
commercial  CCS  projects  ®  and  ongoing 
research,  demonstration,  and 
deployment  programs  throughout  the 
world,  are  building  confidence  that 
geologic  sequestration  of  large  amounts 
of  CO2  can  be  achieved. 

C.  Overview  of  the  Proposal 

Today,  EPA  is  proposing  to  amend  the 
Mandatory  Reporting  of  Greenhouse 
Gases  Program  at  40  CFR  part  98  to  add 
reporting  requirements  covering 
facilities  that  conduct  injection  and 
geologic  sequestration  of  CO2. 

EPA  is  proposing  a  tiered  approach 
for  reporting  requirements  under  this 
subpart.  The  first  tier  of  proposed 
regulations  would  establish  a  set  of 
reporting  requirements  that  would  cover 
all  facilities  that  inject  CO2 
underground.  As  described  in  Section 
II.C  of  this  preamble,  all  facilities  would 
be  required  to  report  CO2  transferred 
onsite  from  offsite  sources,  the  source  of 
the  CO2  (if  known),  and  CO2  injected 
underground. 

The  second  tier  of  reporting 
requirements  would  apply  to  GS 
facilities.  As  described  in  Section  II.C  of 
this  preamble,  GS  facilities  would  be 
required  to  calculate  CO2  sequestered  by 
subtracting  total  CO2  emissions  from  the 
CO2  injected  in  the  reporting  year.  The 
emitted  quantity  would  include  the 
injected  CO2  that  leaked  from  the 
subsurface  to  the  surface  (if  any),  CO2 
produced  with  oil  or  natural  gas  where 
ER  operations  are  conducted  at  the  GS 
facility,  fugitive  or  vented  CO2 
emissions  from  surface  equipment,  and 
emissions  from  combustion  sources 
located  within  the  facility  boundary, 
such  as  compressors. 

5 Dooley,  JJ,  CL  Davidson,  RT  Dahowski.  2009. 
“An  Assessment  of  the  Commercial  Availability  of 
Carbon  Dioxide  Capture  emd  Storage  Technologies 
as  of  June  2009.”  Joint  Global  Change  Rese^u'ch 
Institute.  Pacific  Northwest  National  Laboratory. 
PNNL-18520. 

®  These  projects  are:  Sleipner  (Norwegian  North 
Sea) — 1  Mt  COa/yr  injected  since  1996;  Weybum 
(Canada) — 1  Mt  COa/yr  injected  since  2000;  In 
Salah  (Algeria) — 1.2  Mt  COa/yr  injected  since  2004; 
and  Snohvite  (Norwegian  Bwents  Sea) — 0.7  Mt 
COa/yr  injected  since  2008. 


EPA  considered  several  options  for 
monitoring,  reporting  and  verification 
(MRV)  of  potential  Ct)2  leakage  ^  at  GS 
sites:  do  not  require  a  MRV  plan,  require 
a  universal  MRV  plan  that  applies  to  all 
GS  sites,  or  require  a  site-specific  MRV 
plan.  EPA  is  proposing  to  require 
monitoring  according  to  a  site-specific 
MRV  plan,  but  is  seeking  comment  on 
all  of  the  options  considered.  While  the 
risk  of  leakage  at  a  well-selected  and 
well-managed  GS  site  is  expected  to  be 
low,  the  Agency  considers  it  important 
for  all  facilities  conducting  GS  to 
demonstrate  that  they  have  met  MRV 
standards.  The  options  described  above 
are  discussed  in  more  detail  in  Section 
II.D  of  this  preamble. 

Data  on  CO2  injection  and  GS  are 
critical  to  informing  CAA  GHG  policies. 
This  data  would  provide  information 
and  transparency  on  the  amount  of  CO2 
injected  and  geologically  sequestered  in 
the  United  States  and,  in  combination 
with  other  subparts  of  the  MRR,  would 
enable  EPA  to  track  the  flow  of  CO2 
across  a  CCS  system.  In  addition,  this 
information  would  enable  EPA  to 
monitor  the  growth  and  efficacy  of  GS 
(and  therefore  CCS)  as  a  GHG  mitigation 
technology  over  time  and  to  evaluate 
relevant  policy  options.  For  example, 
EPA  would  be  able  to  track  whether 
incentives  or  regulations  are  needed  to 
encourage  faster  or  further  GS  project 
development.  EPA  would  also  be  able  to 
track  whether  ER  sites  are  reporting  GS 
and  consider  whether  incentives  or 
regulations  are  needed.  Where  ER 
facilities  are  reporting  GS,  EPA  would 
be  able  to  evaluate  ER  as  a  potentially 
non-emissive  end  use.  In  combination 
with  subpart  PP,  EPA  would  be  able  to 
reconcile  this  data  with  CO2  supplied  in 
order  to  better  understand  the  quantity 
of  CO2  supplied  to  emissive  and  non- 
emissive  end  uses.  Furthermore,  this 
data  would  inform  Agency  policy 
decisions  under  CAA  sections  111  and 
112  related  to  the  use  of  CCS  for 
mitigating  GHG  emissions. 

In  devmoping  this  proposal,  EPA 
considered  overlap  between  this 
program  and  other  programs.  In  July 
2008,  EPA  proposed  to  amend  its  UIC 
program  to  establish  a  new  class  of 
injection  well  for  GS  projects  (73  FR 
43492  (July  25,  2008)).  Today’s  proposal 
provides  a  pathway  for  CO2  injection 
facilities  to  report  to  EPA  as  GS  facilities 
under  the  CAA,  regardless  of  their  UIC 
permit  classification.  Under  this 
•  proposal,  any  facility  sequestering  CO2 
underground  can  choose  to  qualify  and 

^  Leakage  in  this  proposed  rule  is  defined  as  the 
movement  of  CO2  from  the  injection  zone  to  the 
surface  (for  example  to  the  atmosphere,  indoor  air, 
oceans  or  surface  water). 


report  as  a  GS  facility  for  purjjoses  of 
this  proposed  rule. 

Since  subpart  RR  is  an  amendment  to 
the  MRR,  the  general  provisions  of  the 
MRR  (40  CFR  part  98,  subpart  A)  apply 
to  today’s  proposed  subpart  RR  unless  a 
provision  is  superseded  by  this  subpart 
that  applies  uniquely  to  facilities  that 
inject  CO2  or  that  conduct  GS.  The 
general  provisions  address  the  following 
topics:  The  purpose  and  scope  (40  CFR 
98.1);  who  must  report  (40  CFR  98.2); 
the  general  monitoring,  reporting, 
recordkeeping  and  verification 
requirement  (40  CFR  98.3);  the 
authorization  and  responsibilities  of  the 
designated  authority  (40  CFR  98.4);  how 
a  report  is  submitted  (40  CFR  98.5); 
definitions  (40  CFR  98.6);  the 
standardized  methods  incorporated  by 
reference  (40  CFR ‘98. 7);  the  compliance 
and  enforcement  provisions  (40  CFR 
98.8);  and  the  mailing  addresses  (40 
CFR  98.9). 

Amendments  to  the  General 
Provisions.  In  a  separate  rulemaking, 
package  that  was  recently  published 
(March  16,  2010),  EPA  issued  minor 
harmonizing  changes  to  the  general 
provisions  for  the  GHG  reporting  rule 
(40  CFR  part  98,  subpart  A)  to 
accommodate  the  addition  of  source 
categories  not  included  in  the  2009  final 
rule  [e.g.,  subparts  proposed  in  April 
2009  but  not  finalized  in  2009,  any  new 
subparts  that  may  be  proposed  in  the 
future).  The  changes  update  98.2(a)  on 
rule  applicability  and  98.3  regarding  the 
reporting  schedule  to  accommodate  any 
additional  subparts  and  the  schedule  for 
their  reporting  obligations  (e.g.,  somrce 
categories  finalized  in  2010  would  not 
begin  data  collection  until  2011  and 
reporting  in  2012). 

In  particular,  we  restructured  40  CFR 
98.2(a)  to  move  the  lists  of  source 
categories  from  the  text  into  tables.  A 
table  format  improves  clarity  and 
facilitates  the  addition  of  source 
categories  that  were  not  included  in 
calendar  year  2010  reporting  and  would 
begin  reporting  in  future  years.  A  table, 
versus  list,  approach  allows  other  . 
sections  of  the  rule  to  be  updated 
automatically  when  the  table  is 
updated;  a  list  approach  requires 
separate  updates  to  the  various  list 
references  each  time  the  list  is  changed. 
In  addition  to  reformatting  the 
98.2(a)(l)-(2)  lists  into  tables,  other 
sections  of  subpart  A  were  reworded  to 
refer  to  the  source  category  tables 
because  the  tables  make  it  clear  which, 
source  categories  are  to  be  considered 
for  determining  the  applicability 
threshold, and  reporting  requirements 
for  calendar  years  2010,  2011,  and 
future  years. 
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As  part  of  today’s  proposed  rule,  EPA 
is  proposing  changes  to  subpart  A  to 
accommodate  subpart  RR.  Because  all 
CO2  injection  and  geologic  sequestration 
facilities  (as  defined  in  proposed  40  CFR 
part  98,  subpart  RR)  would  be  subject  to 
proposed  subpart  RR,  EPA  is  proposing 
that  this  source  category  be  added  to  the 
table  of  “all-in”  source  categories 
referenced  from  40  CFR  98.2(a)(1).®  For 
facilities  that  become  subject  to  the 
MRR  due  to  CO2  injection  or  geologic 
sequestration,  the  first  annual  GHG 
report  would  cover  calendar  year  2011 
rather  than  2010. 

EPA  is  proposing  to  amend  40  CFR 
98.2(a)  so  that  the  MRR  applies  to 
facilities  located  on  or  under  the  Outer 
Continental  Shelf.  These  revisions  are 
necessary  to  ensure  that  any  CO2 
injection  or  GS  facilities  located  on  or 
under  the  Outer  Continental  Shelf  of  the 
United  States  would  be  required  to 
report.  In  addition,  EPA  is  proposing 
revisions  to  the  definition  of  United 
States  to  clarify  that  the  United  States 
includes  the  territorial  seas.  Other 
facilities  located  offshore  of  the  United 
States  covered  by  the  MRR  program  at 
40  CFR  part  98  would  also  be  affected 
by  this  change  in  the  definition  of 
United  States.  For  example,  EPA  is 
proposing  in  a  separate  rule  to  revise  the 
MRR  requirements  to  add  a  new 
subpart,  subpart  W,  to  address 
petrolemn  and  natural  gas  systems.  Any 
comments  specific  to  that  issue  should 
be  directed  to  the  Agency  in  that 
rulemaking,  not  this  one.  Finally,  in 
addition  to  the  change  to  the  definition 
of  United  States,  EPA  is  adding  a 
definition  of  “Outer  Continent^  Shelf.” 
This  definition  is  drawn  from  the 
definition  in  the  U.S.  Code.  Together, 
these  changes  make  clear  that  the  MRR 
applies  to  facilities  on  land,  in  the 
territorial  seas,  or  on  or  under  the  Outer 
Continental  Shelf  of  the  United  States, 
and  that  otherwise  meet  the 
applicability  criteria  of  the  MRR. 

EPA  also  is  proposing  to  amend  40 
CFR  98.7  (incorporation  by  reference)  to 
include  standard  methods  used  in 
proposed  subpart  RR. 

D.  Legal  Authority 

EPA  is  proposing  subpart  RR  under 
the  existing  authority  provided  in  CAA 
section  114.  As  noted  in  the  MRR,  CAA 
section  114  provides  EPA  with  broad 
authority  to  require  information 
mandated  by  this  rule  because  such  data 
will  inform  and  are  relevant  to  EPA’s 
carrying  out  a  wide  variety  of  CAA 


*  Since  we  changed  the  list  of  covered 
subcategories  to  tables,  we  are  not  providing 
regulator)’  text  in  this  proposal  because  the 
preamble  is  clear. 


provisions  (74  FR  66264).  Under  CAA 
section  114(a)(1),  the  Administrator  may 
require  emissions  spurces,  persons 
subject  to  the  CA  A,  or  persons  whom 
the  Administrator  believes  may  have 
necessary  information  to  monitor  and 
report  emissions  and  provide  such  other 
information  as  the  Administrator 
requests  for  the  purposes  of  carrying  out 
the  provisions  in  the  CAA  (except  for  a 
provision  of  title  II  with  respect  to 
motor  vehicles). 

As  discussed  in  greater  detail  in  the 
response  to  comments  for  the  final 
MRR,  the  CAA  provides  EPA  with*  broad 
authority  to  require  the  comprehensive 
and  accurate  information  mandated  in 
this  rule  because  such  data  will  inform, 
and  are  relevant  to,  EPA’s  analyses  of 
various  CAA  provisions  (Mandatory 
Reporting  of  Greenhouse  Gases,  EPA’s 
Response  to  Public  Gomment’s  Section 
3-Legal  Issues).  EPA  may  gather 
information  for  a  variety  of  purposes, 
including  for  the  purpose  of  assisting  in 
the  development  of  implementation 
plans  or  of  emissions  standards  under 
GAA  section  111,  determining 
compliance  with  implementation  plans 
or  such  standards,  or  more  broadly  for 
“carrying  out  any  provision”  of  the  CAA. 
In  addition,  CAA  section  103  authorizes 
EPA  to  establish  a  national  research  and 
development  program,  including  non- 
regulatory  approaches  and  technologies 
for  the  prevention  and  control  of  air 
pollution  as  it  relates  to  GHGs  and 
climate  change. 

The  information  fi'om  CO2  injection 
and  GS  facilities  will  allow  EPA  to  make 
well-informed  decisions  about  whether 
and  how  to  use  the  CAA  to  regulate 
these  facilities  and  encourage  voluntary 
reductions. 

E.  Relationship  to  the  Proposed  UIC 
Class  VI  Rulemaking  Under  the  Safe 
Water  Drinking  Act 

The  Agency  maintains  a  high-level  of 
coordination  across  EPA  offices  and 
regions  on  GS  activities  and  regulatory 
development.  EPA’s  Office  of  Air  and 
Radiation  (OAR)  and  Office  of  Water 
(OW)  work  closely  to  promote  safe  and 
effective  implementation  of  GS 
technologies  while  ensuring  protection 
of  human  health  and  the  environment. 
All  Agency  efforts  related  to  GS, 
including  the  UIC  Class  VI  proposal 
which  is  discussed  in  more  detail 
below,  and  this  MRR  proposal,  are 
closely  coordinated. 

EPA’s  UIC  program  was  established  in 
the  1970s  to  prevent  endangerment  of 
underground  sources  of  drinking  water 
(USDWs)  from  injection  of  various 
fluids,  including  CO2  for  ER,  oil  field 
fluids,  water  stored  for  drinking  water 
supplies,  and  municipal  and  industrial 


waste.  The  UIC  program,' which  is 
authorized  by  Part  C  of  the  Safe 
Drinking  Water  Act  (SDWA)  (42  U.S.C. 
300h  et  seq.),  is  designed  to  prevent  the 
movement  of  such  fluid  into  USDWs  by 
addressing  the  potential  pathways 
through  which  injected  fluids  can 
migrate  and  potentially  endanger 
USDWs. 

When  EPA  initially  promulgated  its 
UIC  program  regulations,  the  Agency 
defined  five  classes  of  injection  wells  at 
40  CFR  144.6,  based  on  similarities  in 
the  fluids  injected,  construction, 
injection  depth,  design,  and  operating 
techniques.  Wells  injecting  industrial 
non-hazardous  liquids,  municipal 
wastewaters  or  hazardous  wastes 
beneath  the  lowermost  USDW  are 
categorized  as  Class  I.  Those  injecting 
fluids  in  connection  with  conventional 
oil  or  natural  gas  production,  enhanced 
oil  and  gas  production,  and  the  storage 
of  hydrocarbons  which  are  liquid  at 
standard  temperature  and  pressure  are 
categorized  as  Class  II.  Class  III  wells 
inject  fluids  associated  with  the 
extraction  of  minerals,  and  those 
categorized  as  Class  IV  inject  hazardous 
or  radioactive  wastes  into  or  above 
USDWs.  Class  IV  injection  wells  are 
banned  unless  authorized  under  an 
approved  Federal  or  State  ground  water 
remediation  project.  Class  V  includes  all 
injection  wells  that  are  not  included  in 
Classes  I-IV.  This  well  class  provides 
for  Class  V  experimental  technology 
wells  including  those  permitted  as  GS 
'pilot  projects.® 

In  2008,  EPA  proposed  to  amend  the 
UIC  program  to  establish  a  new  class  of 
injection  well — Class  VI — to  cover  the 
underground  injection  of  CO2  for  the 
purpose  of  GS,  or  long-term  storage  of 
CO2  (73  FR  43492,  July  25,  2008).  The 
proposed  requirements  would  tailor 
existing  components  of  the  UIC  program 
to  address  the  unique  natiu'e  of  GS 
projects  so  as  to  ensure  that  the 
injection  of  IcUge  volumes  of  CO2  in  a 
variety  of  geologic  formations  for  the 
purposes  of  long  term  storage  would  not 
endanger  USDWs.  The  UIC  Class  VI 
proposal  does  not  require  any  facilities 
to  capture  and/or  sequester  CO2:  rather 
the  proposed  requirements,  if  finalized, 
would  protect  USDWs  under  the  SDWA. 
The  SDWA  does  not  provide  authority 
to  develop  regulations  for  all  areas 
related  to  GS  such  as  capture  or 
transport.  As  outlined  in  the  UIC  Class 
VI  proposal,  injection  wells  used  for 
•  injecting  CO2  for  the  purposes  of  ER 
would  continue  to  be  regulated  and 
permitted  as  Class  II  as  long  as  any 


®  See  EPA  UIC  Guidance  #83.  Available  at: 
http:/ 1  WWW.  epa  .gov/ safe  wa  ter/  uicj 
weIls_sequestration.html. 
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production  is  occurring.  EPA  received 
significant  comments  on  this  proposed 
approach  and  is  currently  evaluating 
these  comments  for  the  final 
rulemaking. 

Facilities  regulated  under  the  UIC 
program  are  required  to  collect  and 
report  data,  with  minimum 
requirements  for  the  collection  and 
reporting  of  data  established  at  the 
Federal  level.  Where  States  are  given 
primacy  over  the  UIC  program,  the  data 
collected  under  the  UIC  program  varies. 
Data  currently  collected  under  a  State- 
issued  UIC  permit  is  submitted  to  States 
while,  under  today’s  subpart  RR 
proposal,  reporters  will  be  submitting 
data  directly  to  EPA.  The  Agency 
believes  that  State,  local,  and  tribal 
input  is  valuable  in  ensuring  that  the 
subpart  RR  reporting  requirements 
appropriately  build  on  the  UIC  program 
requirements.  EPA  is  seeking  comment 
on  a  number  of  topics  and  will  look  for 
opportunities  to  conduct  outreach  with 
State,  local  and  tribal  organizations 
between  proposal  and  finalization. 

Today’s  proposal  builds  on  the  UIC 
program  requirements  for  monitoring 
with  the  additional  goals  of  verifying 
the  amount  of,C02  sequestered  and 
collecting  data  on  CO2  surface  emissions 
from  GS  facilities.  As  described  in 
Section  II.D  of  this  preamble,  EPA  is 
proposing  that  a  facility’s  UIC  permit 
may  be  used  to  demonstrate  that  certain 
MRV  plan  requirements  have  been 
fulfilled. 

In  the  Agency’s  August  2009  Notice  of 
Data  Availability  supplementing  the 
UIC  Class  VI  proposal,  EPA  noted  that 
it  was  evaluating  the  need  for  a  more 
comprehensive  regulatory  framework 
for  GS.  The  Agency  acknowledges  that 
regulatory  clMity  is  essential  for 
enabling  GS  to  move  forward  in  a 
manner  that  protects  human  health  and 
the  environment.  It  is  EPA’s  intention  to 
coordinate  GS  requirements  across 
relevant  statutory  or  other  programs  in 
order  to  minimize  any  redundancies 
and  increase  clarity  for  stakeholders. 

The  Agency  seeks  comment  on  whether 
this  is  appropriate. 

The  proposed  UIC  Class  VI  rule  is  a 
separate  rulemaking  action;  the 
comment  period  for  that  rulemaking 
closed  on  December  24,  2008.  EPA  will 
not  be  accepting  or  responding  to 
comments  on  the  proposed  UIC  Class  VI 
rule  through  today’s  proposal  unless 
related  to  a  specific  issue  raised  by  this 
action. 

F.  Relationship  to  Other  CO2  Injection 
Information  Collection  and  Reporting 
Efforts 

In  considering  how  to  design  this 
proposal,  EPA  reviewed  and  took  into 


account  other  domestic  and 
international  reporting  and  monitoring 
programs.  Key  programs  are 
summarized  in  this  section. 

The  Department  of  Energy  (DOE) 
Energy  Information  Administration 
implements  a  voluntary  GHG  reporting 
program  under  section  1605(b)  of  the 
Energy  Policy  Act  of  1992,  which 
directed  DOE  to  issue  guidelines 
establishing  a  voluntary  greenhouse  gas 
reporting  program  (42  U.S.C.  13385(b)). 
Under  the  Energy  Information 
Administration’s  “1605(b)  program,” 
reporters  can  choose  to  prepare  an 
entity-wide  GHG  inventory  and  identify 
specific  GHG  reductions  made  by  the 
entity.^"  Reporting  tools  were  revised 
and  published  in  2009  to  assist  entities 
in  preparing  a  preliminary  estimate  of 
emissions.  The  2007  updated  1605(b) 
guidance  outlines  a  voluntary  process  to 
report  data  on  CO2  sequestration. 
Currently,  no  CO2  injection  or 
sequestration  entity  has  reported  under 
the  1605(b)  program  per  the  2007 
guidelines.  According  to  the  Energy 
Information  Administration  Web  site, 
the  first  reporting  cycle  under  the 
revised  Voluntary  Reporting  of 
Greenhouse  Gases  Program  has  not  been 
completed  as  of  January  15,  2010.  The 
Energy  Information  Administration 
anticipates  issuing  an  annual  report  and 
public  use  database  for  data  reported 
through  2008  by  early  2010. The 
1605(b)  guidance  requires  the 
implementation  of  a  site-specific 
monitoring  plan,  but  this  plan  is  not 
evaluated  by  DOE  to  determine  whether 
the  plan  will  provide  for  appropriate 
monitoring.  Four  prescriptive 
monitoring  scenarios  are  offered  with 
grades  ranging  from  “A”  to  “C”,  any  of 
which  would  be  acceptable  for 
compliance  with  the  1605(b)  program. 
Furthermore,  although  the  1605(b) 
guidance  cites  the  importance  of 
reporting  CO2  leakage  should  it  occur, 
the  guidance  does  not  include  a 
discussion  of,  procedures  for,  or 
methodologies  for  using  monitoring 
technologies  and  techniques  to  quantify 
the  leakage.  As  a  result  of  this,  and  the 
fact  that  reporting  is  voluntary,  the 
1605(b)  program  would  not  meet  the 
data  needs  of  this  proposed  rule. 

The  Internal  Revenue  Service  (IRS) 
made  public  IRS  Notice  2009-83  Credit 


Under  the  1605(b)  program  an  “entity”  is 
defined  as  “the  whole  or  part  of  any  business, 
institution,  organization  or  household  that  is 
recognized  as  an  entity  under  any  U.S.  Federal. 

State  or  local  law  that  applies  to  it;  is  located,  at 
least  in  part,  in  the  U.S.;  and  whose  operations 
affect  U.S.  greenhouse  gas  emissions.”  Available  at: 
http://www.pi.eneTgy.gov/enhancingGHGTegistry. 

Available  at:  http://www.eia.doe.gov/oiaf/1605/ 
data_ieports.html. 


for  Carbon  Dioxide  Sequestration  under 
section  45Q  on  its  Web  site  on  October 
8,  2009.^2  The  notice  provides 
procedures  for  the  allocation  of  credits 
for  CO2  sequestration  under  section  45Q 
of  the  Internal  Revenue  Code.  Section 
45Q  was  enacted  by  section  115  of  the 
Energy  Improvement  and  Extension  Act 
of  2008,  (October  3,  2008)  and  was 
amended  by  section  1131  of  the 
American  Recovery  and  Reinvestment 
Act  of  2009  (February  17,  2009).  To 
claim  this  credit,  a  taxpayer  must  follow 
general  monitoring  and  verification 
principles,  calculate  CO2  sequestered  in 
the  fiscal  year  using  a  mass-balance 
equation,  and  report  to  IRS  the  amount 
of  qualified  CO2  sequestered  in  the 
fiscal  year.  Seventy-five  million  metric 
tons  of  qualified  CO2  can  be  taken  into 
account  for  this  credit.  The  IRS 
included  a  provision  in  the  notice  to 
supersede  its  monitoring  and 
verification  procedures  and 
requirements  with  procedures  and 
requirements  finalized  by  EPA  in  future 
GS  rulemaking  such  as  the  UIC  Class  VI 
proposal  and  this  proposed  rule. 

EPA  has  concluded  for  a  number  of 
reasons  that  the  IRS  data  would  not 
meet  the  needs  outlined  in  this 
proposed  rule.  First,  the  IRS  reporting 
requirement  will  expire  after  75  million 
metric  tons  of  CO2  is  reported  as 
sequestered  to  IRS,  at  which  point  the 
data  collection  will  end.  Second,  the 
level  of  reporting  and  transparency 
would  not  meet  the  verification  needs  of 
this  proposed  rule.  GS  facilities  only 
report  the  quantity  of  CO2  sequestered 
to  IRS.  The  data  used  to  calculate 
sequestration  and  the  specific 
monitoring  procedures  followed  will 
only  be  reviewed  by  IRS  staff  in  the  case 
of  an  audit.  Given  the  variability  in 
geology  and  other  conditions  at  GS 
facilities,  EPA  believes  that  the 
monitoring  approach  at  each  GS  facility 
must  be  reviewed  on  a  case-by-case 
basis  to  ensure  that  it  is  appropriate  for 
the  site-specific  geologic  and 
operational  conditions.  Third,  the  IRS 
does  not  outline  procedures  or  provide 
a  mechanism  for  quantifying  and 
reporting  any  CO2  leakage  that  may 
occur  as  is  necessary  for  this  proposed 
rule. 

-  EPA  notes  that  the  United  States 
submits  an  inventory  of  GHG  emissions 
that  accounts  for  CCS  to  the  Secretariat 
of  the  United  Nations  Framework 
Convention  on  Climate  Change 
(UNFCCC)  each  year.  The  UNFCCC, 
ratified  by  the  United  States  in  1992, 
establishes  an  overall  framework  for 
intergovernmental  efforts  to  tackle  the 


Available  at:  http://www.iTS.gov/irb/2009- 
44_IRB/arl  1  .html. 
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challenge  posed  by  climate  change.  The 
United  States  has  submitted  the 
Inventory  of  U.S.  Greenhouse  Gas 
Emissions  and  Sinks  (Inventory)  to  the 
United  Nations  every  year  since  1993. 
The  annual  Inventory  is  consistent  with 
national  inventory  data  submitted  by 
other  UNFCCC  parties',  and  uses 
internationally  accepted  methods  for  its 
emission  estimates.  For  more 
information  about  the  Inventory,  please 
refer  to  the  following  Web  site:  http:// 
www.epa.gov/climatechange/emissions/ 
usinventoryreport.htm. 

The  Unrted  States  currently  follows 
the  1996^3  Intergovernmental  Panel  of 
Climate  Change  (IPCC)  guidelines  in 
preparing  its  Inventory,  as 
supplemented  by  IPCC  Good  Practice 
Guidance  (GPG)  from  2000  and 
2003  Since  these  guidelines  do  not 
provide  information  on  the  accounting 
of  GS,  EPA  addressed  CO2  usage  in  the 
2007  Inventory  by  accepting  some 
general,  top-down  assumptions  about 
the  end-use  of  supplied  CO2.  First,  EPA 
collected  CO2  production  data  for 
natural  CO2  domes  and  estimated  for 
each  dome  the  amount  of  CO2  used  for 
ER  operations  and  the  amount  of  CO2 
used  for  non-ER  operations.  EPA 
assumed  that  the  percentage  of  naturally 
produced  CO2  used  for  non-ER 
operations  (e.g.,  food  processing, 
chemical  production)  was  all  emitted  to 
the  atmosphere.  The  percentage  used  for 
ER  operations  was  assumed  to  be 
sequestered.  Second,  EPA  collected  data 
from  industry  on  anthropogenic  CO2 
emitted  from  natural  gas  processing  and 
ammonia  plants  and  accounted  it  as 
emitted,  regardless  of  w,hether  the  CO2 
was  captured  or  not. 

The  IPCC  published  new  inventory 
guidelines  in  2006  which  directly 
address  accounting  for  GS  and  include 
methodologies  for  the  estimation  of 
emissions  from  capture,  transport, 
injection,  and  GS  of  CO2.  The  guidelines 
are  based  on  the  principle  that  the  CCS 
system  should  be  accounted  for  in  a 


’^IPCC,  1996.  “Revised  1996  IPCC  Guidelines  for 
National  Greenhouse  Gas  Inventories.”  National 
Greenhouse  Gas  Inventories  Programme.  Available: 
http://www.ipcc-tiggip.iges.or.jp/pubIic/gl/ 
invsl.html. 

IPCC.  2000.  “Good  Practice  Guidance  and 
Uncertainty  Management  in  National  Greenhouse 
Gas  Inventories.”  National  Greehouse  Gas 
Inventories  Programme.  Available  at:  http:// 
www.ipcc-nggip.iges.or.jp/public/gp/en^ish/. 

"■s  IPCC.  2003.  “Good  Practice  Guidemce  for  Land 
Use,  Land-Use  Change,  and  Forestry.”  National 
Greenhouse  Gas  Inventories  Programme.  Available 
at:  http://www.ipcc-nggip.iges.or.jp/public/ 
gpglulucf/ gpgjulucf.html. 

<6  2006  IPCC  Guidelines  for  National  Greenhouse 
Gas  Inventories:  Volume  2 — ^Energy.  Chapter  5 
Carbon  Dioxide  Transport,  Injection,  and  Geological 
Storage.  Available  at:  http://www.ipcc- 
nggip.iges.or.jp/public/2006gl/index.htm. 


complete  and  consistent  manner  across 
the  entire  Inventory.  The  approach 
accounts  for  CO2  produced  from  natural 
CO2  domes  and  captured  at  industrial 
facilities  as  well  as  emissions  from 
capture,  transport,  and  use.  For  GS 
specifically,  the  IPCC  guidelines  outline 
a  Tier  3  methodology  for  estimating 
and  reporting  emissions  based  on  site- 
specific  evaluations  of  each  storage  site. 
EPA  believes  that  the  GS  monitoring, 
reporting,  and  verification  requirements 
of  this  proposed  rule  are  consistent  with  - 
the  2006  IPCC  guidelines. 

In  considering  how  to  design  this 
proposal,  EPA  also  took  into  account  the 
monitoring  requirements  adopted  in 
other  countries,  in  particular  other 
UNFCCC  member  countries  that  have 
already  taken  steps  towards  collecting 
information  for  CCS  to  meet  ihe  2006 
IPCC  guidelines.  The  Directive  of  the 
European  Parliament  and  of  the  Council 
on  the  geological  storage  of  carbon 
dioxide  (Commission  decision  2007/ 
589/EC)  establishes  a  legal  framework 
for  the  environmentally  safe  geological 
storage  of  CO2.  It  requires  European 
Council  (EC)  member  States  to  ensure 
that  each  GS  site  operator  will  carry  out 
monitoring  of  the  injection  facilities,  the 
storage  complex  (including  the  CO2 
plume),  and,  where  appropriate,  the 
surrounding  environment  for  detection 
of  any  significant  migration  or  leakage 
of  CO2  or  any  significant  adverse  effect 
on  the  surrounding  environment. 

The  directive  requires  that  monitoring 
frequency  be  determined  by  the 
competent  authority,  and  should  be  at  ' 
least  once  a  year.  A  monitoring  report 
should  be  developed  that  describes  the 
quantities  and  properties  of  the  CO2 
streams  delivered  and  injected, 
including  concentration  of  the  CO2 
streams,  in  the  reporting  period.  The 
parameters  to  be  monitored  include: 

•  Fugitive  emissions  of  CO2  at  the 
injection  facility; 

•  CO2  volumetric  flow  at  injection 
wellheads; 

•  CO2  pressure  and  temperature  at 
injection  wellheads  (to  determine  niass 
flow); 

•  Chemical  analysis  of  the  injected 
material;  and 

•  Reservoir  temperature  and  pressure 
(to  determine  CO2  phase  behavior  and 
state). 

Per  the  directive,  each  GS  site  should 
choose  monitoring  technology  based  on 
best  practices  available  at  the  time  the 
monitoring  plan  is  designed.  The 
following  options  should  be  considered 
and  used  when  appropriate: 


’^Tier  3  methods  include  either  detailed 
emission  models  or  measurements  and  data  at 
individual  plant  level  where  appropriate. 


•  Technologies  that  can  detect  the 
presence,  location^  and  migration  paths 
of  CO2  in  the  subsurface  and  at  the 
surface; 

•  Technologies  that  provide 
informatibn  about  pressure-volume 
behavior  and  aerial/vertical  distribution 
of  C02-plume  to  refine  numerical  3-D- 
simulation  to  the  3-D-geological  models 
of  the  storage  formation;  and 

•  Technologies  that  can  provide  a 
wide  aerial  spread  in  order  to  capture 
information  on  any  previously 
undetected  potential  leakage  pathways 
across  the  aerial  dimensions  of  the 
complete  storage  complex  and  beyond, 
in  the  event  of  significant  irregularities 
or  migration  of  CO2  out  of  the  storage 
complex. 

In  Australia,  the  Proposed 
Greenhouse  Gas  Geological 
Sequestration  Regulations  2009  were 
proposed  to  support  the  implementation 
and  administration  of  the  Greenhouse 
Gas  Geological  Sequestration  Act  2008 
and  to  address  several  CCS  related 
issues,  including  monitoring 
requirements  for  GS.  These  regulations 
require  that  each  GS  site  develop  a 
monitoring  and  verification  plan  which 
includes  the  following: 

•  Characteristics  of  the  geological 
formation  into  which  the  GHG 
substance  is  to  be  injected  and  any 
geological  or  other  conditions  that  may 
influence  containment  of  a  stored  GHG; 

•  A  description  of  the  existing 
environment  above,  on  and  below  the 
surface  of  the  ground;  and  any  resource 
above,  on  and  below  the  surface  of  the 
ground  that  a  person  is  entitled  to 
extract  or  use  under  a  resource 
authority; 

•  Details  of  the  equipment  proposed 
to  be  used  to  rhonitor  the  behavior  of 
stored  greenhouse  gas  substances,  and 
where  it  is  to  be  located; 

•  Details  of  the  techniques  to  be  used 
to  monitor,  the  length  of  time  that  each 
technique  is  to  be  used,  and  how  often 
each  monitoring  technique  is  to  be 
carried  out;  and 

•  The  regulation  also  specifies  that  a 
report  on  the  outcome  of  all  monitoring 
and  verification  activities  carried  out 
should  be  completed  quarterly. 

Other  international  efforts  have  also 
-been  useful  to  EPA  in  developing  the 
requirements  of  this  proposed  rule.  The 
International  Maritime  Organization 
(IMO)  has  published  under  the  London 
Protocol  two  documents  to  provide 
guidelines  to  parties  for  the  assessment 
of  and  implementation  of  disposal  of 
CO2  in  sub-Seabed  geologic  formations: 


Available  at:  http://www.imo.org/includes/blast 
Data.asp/doc_id=10531/9%20%20CO2%20 
Sequestration%20English.pdf. 
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Specific  Guidelines  for  Assessment  ctf 
Carbon  Dioxide  Streams  for  Disposal 
into  Sub-Seabed  Geological  Formations 
(2009)  and  Risk  Assessment  and 
Management  Framework  for  CO2 
Sequestration  in  Sub-Seabed  Geological 
Structures  (2007).  These  guidelines 
focus  on  several  aspects  of  CCS 
including: 

•  CO2  stream  characterization 
(chemical  and  physical  properties); 

•  Waste  prevention  audit; 

•  Consideration  of  waste  management 
options; 

•  Action  lists; 

•  Identification  and  characterization 
of  sub-seabed  geological  formation; 

•  Assessment  of  potential  impacts; 

•  Monitoring  and  risk  management; 
and 

•  Permitting  and  permit  condition. 

Under  the  Kyoto  Protocol,  the  Clean  ■ 

Development  Mechanism  (CDM)  is  a 
market-based  mechanism  that  aids 
countries  in  meeting  their  emission 
limitation  and  reduction  goals  through 
emission  reduction  (or  removal)  projects 
in  developing  nations.  These  projects 
allow  companies  in  industrialized 
countries  to  receive  credits  that  can 
either  be  put  towards  their  emission 
limitation  or  reduction,  traded,  or  sold. 
Two  new  proposed  CDM  methodologies 
(NM0167  and  NM0168)  address  CCS 
activities.13  These  new  baseline  and 
monitoring  methodologies  have  not  yet 
been  approved  by  the  CDM  Executive 
Board,  but  EPA  continues  to  follow  their 
progress  and  to  monitor  for  other  GS 
methodology  proposals. 

II.  Rationale  for  Reporting, 
Recordkeeping,  and  Verification 
Requirements 

A.  Definition  of  Reporting  Facilities 

1.  CO2  Injection  Facility 

EPA  is  proposing  that  the  CO2 
injection  facility  be  defined  broadly  to 
cover  wells  or  a  group  of  wells  that 
inject  CO2  into  the  subsurface  or  sub¬ 
seabed  geologic  formations.  This  ' 
definition  would  encompass  both 
onshore  and  offshore  facilities. 

EPA  is  proposing  a  broad  definition  of 
CO2  injection  facility  to  ensure  complete 
reporting  of  basic  information  regarding 
the  CO2  transferred  onsite,  the  source  of 
the  CO2  if  known,  and  the  CO2  injected. 
The  broad  definition  also  provides 
reporters  with  flexibility  either  to  report 
this  basic  information  on  a  well  by  well 
basis  or  to  group  wells  in  an  area  for 
reporting  purposes.  Given  the  proposed 
threshold  and  applicability  for  CO2 
injection  facilities,  a  more  specific 


Available  at:  http://cdm.unfccc.int/about/ccs/ 
index.html. 


definition  addressing  the  aggregation  of 
groups  of  wells  in  an  area  is  not 
necessary.  As  discussed  in  more  detail 
in  Section  II.B  of  this  preamble, 
however,  EPA  is  soliciting  comment  on 
the  question  of  how  to  define  the  source 
category  if  a  more  precise  definition  is 
necessary. 

2.  GS  Facility 

EPA  is  proposing  facilities  injecting 
CO2  for  the  long-term  containment  in 
subsurface  geologic  formations  would 
meet  the  definition  of  GS  in  this 
proposed  rule  and  would  report 
additional  information.  EPA  is 
proposing  that  facilities  that  inject  CO2 
for  ER  would  not  be  GS  facilities  unless 
they  inject  CO2  for  the  long-term 
containment  in  subsurface  geologic 
formations  and  submit  and  gain  EPA 
approval  of  an  MRV  plan. 

To  comply  with  the  specific  reporting 
requirements  discussed  in  Section  II.C 
of  this  preamble,  the  reporter  would 
need  to  identify  the  sources  and  surface 
equipment  making  up  the  GS  facility. 
However,  EPA  recognizes  that  defining 
the  extent  of  a  GS  facility  source  may  be 
difficult.  For  example,  there  may  be  a 
number  of  injection  wells  in  an  oilfield 
under  common  ownership  or  common 
control  of  which  only  a  subset  would  be 
considered  GS  facilities.  In  that 
example,  the  question  of  whether  and 
how  to  aggregate  various  wells  arises.  In 
addition,  the  CO2  plume  and  pressure 
front  associated  with  a  GS  facility  may 
extend  for  a  distance  beyond  the 
injection  point,  and  widely  separated 
wells  may  be  injecting  into  the  same 
pore  space.  Because  EPA  is  seeking  data 
on  the  amount  of  CO2  sequestered  hy 
these  facilities  and  because  EPA  is 
proposing  an  all-in  threshold  for  these 
facilities,  EPA  is  proposing  a  narrow 
definition  of  GS  source  to  simplify  the 
reporting  requirements  associated  with 
emissions  from  combustion  and  surface 
equipment.  For  purposes  of  this 
reporting  rule,  EPA  is  proposing  to 
define  a  GS  facility  to  include  all 
structures  associated  with  the  injection 
of  CO2  located  between  the  points  of 
CO2  transfer  onsite  from  offsite  and  the 
injection  well  (or  wells).  A  GS  facility 
that  injects  CO2  to  enhance  the  recovery 
of  oil  or  natural  gas  will  also  include  all 
structures  associated  with  production 
located  between  the  production  wells 
and  the  separators. 

Although  EPA  is  proposing  a  narrow 
definition  of  GS  facility,  the  proposed 
rule  would  require  GS  facilities  to 
monitor  over  a  spatial  area  that  will 
almost  certainly  extend  beyond  the  ^ 
boundaries  of  the  facility,  as  defined 
here.  Given  that  a  main  focus  of  this 
proposal  is  to  obtain  information 


regarding  the  efficacy  of  GS,  EPA 
anticipates  that  the  MRV  plans  for  GS 
facilities  will  need  to  require  monitoring 
over  a  broad  area.  This  is  discussed  in 
Section  II. D  of  this  preamble. 

EPA  seeks  comment  on  its  approach 
to  defining  the  boundary  of  the  GS 
facility.  In  particular,  EPA  seeks 
comment  on  the  question  of  whether 
EPA  should  require  the  aggregation  of 
wells  located  in  an  area,  and  if  so,  what 
rules  should  he  applied  for  determining 
what  equipment  comprises  the  source. 
EPA  seeks  comment  on  whether  the  GS 
facility  should  be  defined  to  include  the 
spatial  area  of  monitoring  proposed  in 
Section  II.D  of  this  preamble.  EPA  also 
seeks  comment  on  whether  it  should 
follow  the  approach  for  onshore 
facilities  in  the  proposed  subpart  W 
regulations,  which  requires  the 
aggregation  of  equipment  to  the 
geographic  boundary  of  a  single 
hydrocarbon  basin  as  defined  by  the 
American  Association  of  Petroleum 
Geologists. 

EPA  is  proposing  to  exempt  research 
and  development  (R&D)  as  defined  at  40 
CFR  Part  98.6  from  subpart  RR, 
consistent  with  the  approach  taken  in 
subparts  C  through  QQ  of  the  MRR.  EPA 
is  also  proposing  that,  for  the  purposes 
of  GS  facility  requirements  under 
subpart  RR,  research  and  development 
means  those  projects  receiving  Federal 
funding  to  research  practices  and 
monitoring  techniques  that  will  enable 
safe  and  effective  long-term 
containment  of  a  gaseous,  liquid,  or 
supercritical  CO2  stream  in  subsurface 
geologic  formations.  R&D  projects 
would  not  be  required  to  submit  an 
MRV  plan  under  subpart  RR.  EPA  seeks 
comment  on  how  R&D  projects  are 
defined  and  treated  in  this  proposal. 

3.  Other  CO2  End-Users' 

In  developing  this  proposed  rule,  EPA 
considered  requiring  reporting  ft'om 
various  other  end-users  of  the  CO2  that 
is  produced  and  supplied  to  the 
economy,  including  both  emissive  and 
potentially  non-emissive  applications. 
EPA  considered  but  is  not  proposing 
requiring  reporting  ft-om  these  other 
end-users;  EPA  has  concluded  that 
collecting  information  pursuant  to 
subpart  PP  on  CO2  supplied  to  the 
economy  will  provide  EPA  with  the 
necessary  data  on  emissive  volumes 
while  minimizing  the  number  of 
facilities  impacted  by  this  rule.  EPA 
seeks  comment  on  this  conclusion.  The 
Agency  also  seeks  comment  on  whether 
applications,  such  as  precipitated 
calcium  carbonate  and  some  cement 
production,  permanently  sequester  CO2 
and  if  so,  which  industries  this  would 
include;  how  many  facilities  operate  in 
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each  of  these  industries;  how  much  of 
the  CO2  consumed  in  each  industry 
would  he  sequestered;  whether  a 
sequestration  factor  would  be 
reasonable  in  any  case;  and  what 
methodologies  could  be  used  to  verify 
this  sequestration. 

B.  Selection  of  Reporting  Thresholds 
To  determine  the  appropriate 
threshold  for  reporting  under  subpart 
RR,  EPA  considered  both  a  threshold 
based  on  the  amount  of  CO2  emitted  and 
a  threshold  based  on  the  amount  of  CO2 
injected  underground.  EPA  concluded 
that  an  emissions-based  threshold 
would  be  problematic  because  of  the 
lack  of  data  on  the  incidence  and  scale 
of  surface  emissions  and  leakage  from 
injection  and  GS  of  facilities.  EPA  seeks 
comment  on  how  the  Agency  could 
determine  an  emissions-based  threshold 
and  detailed  data  underlying  such  an 
approach.  EPA  accordingly  analyzed 
injection  facilities  based  on  the  quantity 
of  CO2  injected  underground  and 
considered  whether  an  injection 
threshold  should  apply.  EPA  evaluated 
a  no  threshold  option  (i.e.,  all  facilities 
that  inject  CO2  would  be  required  to 


report),  1,000  metric  tons  per  year, 
10,000  metric  tons  per  year,  25,000 
metric  tons  per  year,  and  100,000  metric 
tons  per  year  per  facility  of  CO2 
injected. 

To  establish  a  count  of  CO2  injection 
facilities,  EPA  relied  on  data  reported  in 
the  Oil  and  Gas  Journal  (O&GJ) 

Enhanced  Oil  Recovery  Survey 
published  in  April  2008  (Volume  106, 
Issue  15).  EPA  compiled  all  the  projects 
listed  for  miscible  and  immiscible  CO2 
floods  20  reported  in  the  O&GJ  survey.  A 
total  of  105  active  ER  projects  were 
reported.  In  some  cases  multiple 
projects  were  conducted  by  the  same 
company  in  an  oil  field.  For  the 
purposes  of  this  analysis,  EPA  grouped 
these  reported  projects  by  field  and  by 
owner  or  operator  to  align  with  typical 
industry  practices  for  reporting  project 
'  information  to  State  oil  and  gas 
commissions.  This  computation  results 
in  eighty  facilities  for  the  facility  count. 

The  O&GJ  survey  does  not  provide  the 
specific  volume  of  CO2  used  in  each  of 
the  active  ER  projects.  To  calculate  the 
estimated  volume  of  CO2  injected  at 
each  ER  project,  EPA  took  the  total 
amount  of  CO2  used  daily  for  ER,  as 


rephrted  by  the  U.S.  EPA  in  the  Draft 
1990-2007  Inventory  of  U.S. 
Greenhouse  Gas  Emissions  and  Sinks, 21 
apportioned  it  to  each  ER  project 
according  to  an  average  value  for  the 
firactional  production  of  oil  attributed  to 
ER  using  CO2  as  presented  in  the  O&GJ 
survey,  and  normalized  the  amount  of 
CO2  injection  on  an  annual  basis.  EPA 
recognizes  that  this  is  likely  an 
oversimplification  of  the  actual 
injection  volumes  used  at  each  facility 
and  is  seeking  comment  on  whether  it 
is  reasonable  to  rely  on  the  principle 
that  higher  production  is  a  function  of 
higher  CO2  injection  volumes.  If  a 
different  analytical  approach  would  be 
more  appropriate,  EPA  seeks  detailed 
recommendations  on  the  alternative 
approach  as  well  as  additional  data  that 
would  enable  EPA  fo  conduct  a  more 
comprehensive  analysis. 

The  results  of  the  threshold  analysis 
are  presented  in  Table  3  of  this 
preamble.  For  further  information  on 
the  assumptions  underlying  the 
threshold  analysis,  please  refer  to  the 
general  technical  support  document 
(TSD)  for  this  proposal.22 


Table  3— CO2  Injection  Facilities:  Effect  of  Injection  Threshold  on  Reported  Amount  of  CO2  Injected  and 

Number  of  Facilities  Required  To  Report 


Threshold  level  (metric  tons/yr  of  CC>2 
injected) 

Total  estimated 
national  (metric 
tons/yr  of  CO2 
injected) 

Total  num¬ 
ber  of  U.S. 
facilities 

Reported  amount  of  CO2  injected 

Number  of  facilities 
required  to  report 

Metric  tons/yr  of 
CO2  injected 

Percent 

covered 

Number 

Percent 

covered 

All  In . 

40,111,639 

80 

40,111,639 

100.0 

80 

100.0 

1,000  . 

40,111,639 

80 

^40,111,115 

100.0 

74 

92.5 

10,000  . 

40,111,639 

80 

40,099,065 

100.0 

71 

88.8 

25,000  . 

40,111,639 

80 

40,005,238 

100.0 

65 

81.3 

100,000  . 

40,111,639 

80 

39,065,039 

97.4 

48 

60.0 

The  analysis  shown  in  Table  3  of  this 
preamble  suggests  that  nearly  all 
injection  data  can  be  collected  from 
roughly  half  of  operating  facilities  at  an 
injection  threshold  of  100,000  metric 
tons/yr  of  CO2  injected.  EPA  considered 
establishing  an  injection  threshold  of 
100,000  metric  tons/yr  of  CO2  injected. 
However,  a  low  CO2  injection  or 
production  quantity  in  one  year  is  not 
a  reliable  prediction  of  the  quantity  that 
may  be  injected  in  the  following  year  or 
in  a  year  of  full-scale  operation.  For 
example,  six  of  the  eighty  facilities 
reported  zero  or  near  zero  production 
and  therefore  did  not  exceed  the  1,000 
metric  tons  threshold  as  shown  in  Table 
3  of  this  preamble.  However,  these  six 


“  A  miscible  CO2  flood  injects  CXD2  as  a  liquid  at 
high  pressure  to  completely  mix  with  oil  and  make 
it  flow  more  easily.  An  immiscible  CO2  flood  uses 


facilities  may  inject  over  this  threshold  , 
in  the  following  year.  In  addition,  more 
than  40  of  the  105  projects  in  this 
analysis  were  described  in  the  OG&J 
survey  as  “just  started”  or  pilot  projects, 
indicating  that  they  may  not  be  at  fully 
operational  levels  of  CO2  injection. 
Given  the  variability  of  CO2  injection 
rates,  EPA  is  proposing  that  all  facilities 
report  irrespective  of  injection  or 
production  quantities  in  the  reporting 
year. 

EPA  is  proposing  that  all  CO2 
injection  facilities  would  be  required  to 
report' the  minimum  information  in 
subpart  RR  (quantity  of  CO2  injected, 
quantity  of  CO2  transferred  onsite  from 
offsite,  and  source  of  the  CO2  if  known) 


lower  pressures  of  CO2  to  swell  the  oil  and  provide 
additional  gas  pressure  to  move  the  oil. 

U.S.  EPA  Draft  Inventory  of  U.S.  Greenhouse 
Gas  Emissions  and  Sink&,  1990-2007,  Draft  Report, 


at  no  threshold.  An  all-in  reporting 
threshold  would  allow  the  Agency  to 
comprehensively  track  all  CO2  supply 
(as  reported  in  Suppliers  of  CO2,  subpart 
PP)  that  is  injected  underground.  This 
approach  is  consistent  with  the  all-in 
requirements  in  the  MRR  for  suppliers 
of  petroleum,  natural  gas,  and  coal-to- 
liquid  products  (subparts  LL,  MM,  and 
NN),  producers  of  industrial  gases 
(subpart  OO),  and  suppliers  of  CO2 
(subpart  PP).  It  was  reasonable  to 
require  all  of  the  facilities  in  these 
source  categories  to  report  because  it 
would  result  in  the  most  comprehensive 
accounting  possible,  simplify  the  rule, 
and  permit  facilities  to  quickly 
determine  whether  or  not  they  must 


EPA  430-R-09— 004.  Available  at:  http://epa.gov/ 
climatechange /emissions/ usinventoryTeport.html. 

Subpart  RR  General  TSD  (see  docket  ID  No. 
EPA-HQ-O  AR-2009-0926) . 
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report;  the  same  rationale  applies  for 
this  source  category  proposed  today. 
Furthermore,  it  would  create  a  uniform 
burden  for  all  covered  facilities, 
ensuring  a  level  playing  field  in,  and 
preventing  fragmentation  of,  the  ER 
sector.  EPA  has  estimated  the  cost  for 
CO2  injection  facilities  to  comply  with 
the  minimum  reporting  requirements  in 
this  proposed  rule  and  has  determined 
that  the  burden  would  be  small,  given 
the  equipment  and  data  collection 
efforts  already  in  place  at  ER  projects. 

EPA  seeks  comment  on  whether  an 
all-in  reporting  threshold  for  injection 
facilities  is  appropriate  or  if  a  100,000 
metric  tons/yr  of  CO2  injected  or  other 
threshold  on  quantity  injected  [e.g.,  1 
million  metric  tons/yr  of  CO2  injected) 
should  be  applied,  leveraging 
information  collected  through  the  UIC 
program.  To  apply  a  reporting  threshold 
to  injection  facilities,  EPA  would  need 
to  more  specifically  define  which  wells 
should  be  grouped  together  to  delineate 
an  injection  facility.  One  option  would 
be  to  group  wells  together  by  field  as 
EPA  did  with  the  OG&J  data  in  this 
threshold  analysis.  This  definition 
would  not  be  appropriate  for  injection 
facilities  that  are  not  producing  oil  or 
gas,  however,  such  as  those  injecting 
into  saline  formations  or  coal  seams.  A 
second  option  would  be  to  group  wells 
together  by  basin.  This  definition  would 
not  be  appropriate  for  injection  facilities 
that  are  not  producing  oil  or  gas, 
however,  such  as  those  injecting  into 
saline  formations  or  coal  seams.  A  third 
option  would  be  to  group  wells  by  UIC 
permit;  an  injection  well  would  be 
delineated  by  individual  well  if 
permitted  by  UIC  as  such  and  by  a 
group  of  wells  if  permitted  by  UIC  as  a 
group.  This  definition  would  not  be 
appropriate  for  sub-seabed  injection 
wells  outside  the  jurisdiction  of  SDWA. 
A  fourth  option  would  be  to  define 
injection  facility  as  one  individual  well. 
This  definition  could  be  impractical  for 
injection  facilities  that  operate  hundreds 
of  wells,  however,  such  as  some  ER 
projects.  EPA  seeks  comment  on  which 
of  these  options  for  delineating  an 
injection  facility,  or  any  options  not 
discussed,  would  be  most  appropriate  in 
the  case  that  a  reporting  threshold  based 
on  injection  quantity  is  appropriate. 

2.  CS  Facilities 

Under  this  action,  EPA  is  proposing 
that  the  subset  of  CO2  injection  facilities 
that  are  conducting  GS  (j.e.,  a  GS 
facility)  must  report  to  EPA  a  second 
tier  of  data.  EPA  considered  whether  a 
threshold  should  apply  to  this  second 
tier  of  data  given  that  it  would  place  a 
reporting  burden  on  GS  facilities. 
However,  EPA  could  not  perform  an 


analysis  on  GS  facilities  based  on 
emissions  without  data  on  actual  or 
expected  GS  facility  emissions.  EPA 
also  could  not  perform  a  threshold 
analysis  based  on  injection  due  to  the 
uncertainty  around  predictions  of 
injection  quantities  for  potential  GS 
facilities.  In  addition,  it  is  difficult  to 
predict  how  many  injection  facilities 
would  choose  to  report  GS.  Therefore, 
EPA  is  proposing  to  exempt  GS  R&D 
projects  but  otherwise  require  all  GS 
facilities  to  comply  with  the  GS 
monitoring,  reporting,  and  verification 
requirements  of  subpart  RR,  and  that 
they  report  fugitive,  vented,  and 
combustion  emissions  from  surface 
equipment  (under  subpart  W,  RR,  or  G, 
as  applicable).  An  all-in  threshold  will 
allow  EPA  to  work  with  the  early- 
movers  of  this  nascent  industry  and  to 
strengthen  EPA’s  understanding  of  GS. 

EPA  is  seeking  comment  on  the 
proposed  injection-based  threshold 
analysis  approach  and  how  the  Agency 
might  use  an  alternative  threshold 
approach,  such  as  an  emissions-based 
threshold  or  risk-based  threshold.  The 
Agency  is  also  seeking  comment  on 
whether  the  threshold  analysis 
conducted  for  CO2  injection  facilities 
could  also  be  applied  to  GS  and,  if  so, 
whether  a  100,000  metric  tons/yr  of  GO2 
injected  or  other  threshold  [e.g.,  1 
million  metric  tons/yr  of  GO2  injected) 
should  be  applied.  The  Agency  requests 
supporting  data  which  could  he  used  to 
establish  a  threshold. 

C.  Selection  of  Data  To  Be  Reported 

This  section  describes  the  data  that 
injection  facilities  and  GS  facilities  must 
report  under  subpart  RR.  The  first  tier 
of  reporting  requirements  described  is 
for  all  facilities  that  inject  GO2 
underground.  The  second  tier  of 
reporting  requirements  described  is  for 
GS  facilities  only. 

The  first  tier  has  three  proposed 
reporting  requirements.  First,  EPA  is 
proposing  that  all  CO2  injection 
facilities  report  the  mass  of  GO2 
injected.  This  would  be  determined  by 
the  mass  flow  or  volumetric  flow  and 
GO2  concentration  of  the  GO2  stream 
injected.  Facilities  must  use  mass  flow  ^ 
meters  to  accurately  measure  the  mass 
of  the  GO2  injected  or  volumetric  flow 
meters  to  accurately  measure  the 
volumetric  flow  of  the  GO2  injected.  To 
minimize  the  purchase  and  installation 
of  new  equipment,  facilities  subject  to 
the  UIG  program  would  be  allowed  to 
measure  the  mass  or  volume  of  GO2 
injected  with  the  flow  meters  installed 
for  purposes  of  compliance  with  their 
UIG  permits.  EPA  accordingly  is 
proposing  two  methodologies  for 
making  these  calculations,  depending 


on  whether  the  facility  is  using  a 
volumetric  or  a  mass  flow  meter.  EPA  is 
proposing  this  approach  so  that 
facilities  can  comply  with  these 
reporting  requirements  regardless  of  the 
type  of  flow  meter  already  installed.  In 
the  case  of  a  facility  using  a  volumetric 
flow  meter,  EPA  assumes  that  the 
facility  can  determine  operating 
temperature  and  pressure,  which  would 
allow  for  the  volumetric  flow  of  CO2  to 
be  converted  ft-om  operating  conditions 
to  standard  conditions  and,  using  a 
density  value  for  GO2  at  standard 
conditions  and  the  measured 
concentration  of  CO2  in  the  flow, 
determine  the  mass  of  GO2.  EPA  seeks 
comment  on  the  assumption  that 
facilities  can  determine  operating 
temperature  and  pressure,  and 
alternative  approaches  for  determining 
the  mass  of  CO2  using  a  volumetric  flow 
meter  where  operating  temperature  and 
pressure  cannot  be  determined. 

Facilities  would  measure  the  GO2 
concentration  by  sampling  and  testing 
the  injected  stream  at  the  flow  meter. 
With  this  approach,  the  flow  and  the 
concentration  would  be  measured  at  the 
same  point  in  the  system  for  maximized 
data  accuracy.  Accordingly,  if  the  flow 
meter  were  installed  at  the 
Compressor(s),  then  the  concentration 
would  be  measured  at  the 
compressor(s).  If  the  flow  meter  were 
installed  at  the  well(s),  then  the 
concentration  would  be  measured  at  the 
well(s).  EPA  recognizes  that  a  facility 
with  tens  or  hundreds  of  injection  wells, 
all  of  which  have  flow  meters  already 
installed  at  the  wellheads,  may  face  a 
significant  burden  in  testing 
concentration  at  each  of  those  flow 
meters.  EPA  seeks  comment  on 
alternative  locations  other  than  the  flow 
meter(s)  where  concentration  of  the  GO2 
injected  could  be  measured  at  decreased 
burden  Vvithout  decreasing  accuracy. 
EPA  also  seeks  comment  on  potential 
methodologies  to  estimate  concentration 
of  the  flow  injected  if  flow  is  measured 
elsewhere,  such  as  apportioning  the 
concentration  of  GO2  transferred  onsite 
and  the  concentration  of  recycled  GO2  to 
the  quantities  from  each  source. 

Second,  EPA  is  proposing  that  all  CO2 
injection  facilities  report  the  mass  of  the 
flow  transferred  onsite  from  offsite  to 
verify  the  mass  of  GO2  reported  as 
injected.  This  would  be  determined  by 
the  mass  flow  or  volumetric  flow  and 
GO2  concentration  of  the  flow 
transferred  onsite  from  offsite.  A  subset 
of  CO2  injection  facilities — facilities 
conducting  ER — inject  a  combination  of 
new  GO2  traqsferred  onsite  from  offsite 
and  old  CO2  recycled  firom  the 
operation.  Therefore,  EPA  would  use 
reported  data  on  GO2  transferred  onsite 
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from  offsite  to  estimate  the  amount  of 
CO2  recycled  from  ER  operations. 

EPA  is  proposing  that  all  CO2 
injection  facilities  monitor  the  CO2 
concentrations  and  mass  flow  or 
volumetric  flow  quarterly.  The  purpose 
of  these  measurements  is  to  account  for 
fluctuations  in  the  CO2  concentration 
over  the  reporting  year.  EPA  seeks 
comment  on  this  proposal  and  on  the 
level  of  burden  this  frequency  of 
reporting  requires  for  facilities  following 
different  frequency  parameters  for  their 
UIC  permit. 

Third,  EPA  is  proposing  that  all  CO2 
injection  facilities  would  report  the 
source  contracted  to  supply  the  CO2,  if 
known.  EPA  would  seek  information  on 
whether  the  CO2  was  contracted  from  a 
natural  source  (i.e.,  produced  from  a 
natural  CO2  dome)  or  an  industrial 
source.  If  an  industrial  source,  EPA 
would  seek  iriformation  on  the  type  of 
source  if  known  (captured  at  a  power 
plant,  pulp  and  paper  mill,  ethanol 
plant,  natural  gas  processing  facility,  or 
other  type  of  industrial  source).  This 
would  allow  EPA  to  track  the  movement 
of  CO2  through  a  CCS  system  and  any 
shift  toward  anthropogenic  CO2  supply 
sources.  Pipelines  that  carry  CO2  to  the 
CO2  injection  facility  may  contain  a  mix 
of  CO2  from  various  sources.  EPA 
recognizes  that  facilities  may  not  know 
the  source  of  CO2  that  they  purchase. 
Accordingly,  EPA  would  require  the 
data  to  be  reported  only  if  known.  EPA 
seeks  comment  on  the  proposed 
approach  for  reporting  the  source 
contracted  to  supply  the  CO2  if  known. 

EPA  recognizes  that  at  this  time  the 
source  of  CO2  injected  underground  is 
predominantly  CO2  produced  from 
natural  CO2  domes.  It  is  possible  that  GS 
using  naturally  sourced  CO2  may  not 
qualify  as  a  GHG  mitigation  action 
because  the  purpose  of  GS  is  to  isolate 
CO2  that  would  otherwise  have  been 
emitted  to  the  atmosphere.  Under  this 
proposed  rule,  however,  GS  facilities 
must  report  annual  CO2  sequestered 
regardless  of  the  source. 

EPA  seeks  comment  on  whether  the 
three  reporting  requirements  described 
above  are  sufficient  or  if  there  are 
additional  reporting  requirements  that 
should  apply  to  all  CO2  injection 
facilities.  EPA  is  proposing  that  the  best 
available  monitoring  methods  (BAMM) 
provision  outlined  in  §  98.3(d)  of  the 
MRR  would  apply  in  2011  to  injection 
facilities  for  the  first  tier  of  reporting 
requirements.  EPA  seeks  comment  on 
this  proposal. 

For  this  proposed  rule,  EPA  also 
considered,  but  is  not  proposing,  that  a 
CO2  injection  facility  be  required  to 
report 'only  the  CO2  injection  data  it 
collects  under  its  current  UIC  permit 


(under  any  class)  or  relevant  permit  in 
the  case  of  a  facility  that  is  outside 
SDWA  jurisdiction.  Although  this 
would  impose  the  lowest  burden  on  the 
reporter  since  no  new  data  would  need 
to  be  collected,  EPA  would  not  receive 
complete  data  on  the  mass  of  CO2 
injected.  While  collection  of  injection 
volume  is  a  minimum  monitoring 
requirement  for  all  UIC  well  classes, 

CO2  concentration  data  are  not. 
Furthermore,  facilities  are  not  required 
to  report  CO2  transferred  onsite  from 
offsite  sources  or  the  source  of  CO2 
under  any  UIC  permit  class. 

EPA  is  proposing  that  GS  facilities 
would  be  required  to  report  a  second 
tier  of  data  in  subpart  RR.  These 
reporting  requirements  include  the 
amount  of  leakage  of  CO2  to  the  surface 
(if  any),  the  amount  of  CO2  in  produced 
oil  or  gas  (for  GS  facilities  conducting 
active  ER  operations),  the  amount  of 
fugitive  and  vented  CO2  emissions  from 
surface  equipment,  and  the  total  annual 
amount  of  CO2  sequestered  using  a  mass 
balance  equation.  In  this  equation,  the 
sum  of  the  CO2  emissions  listed  above 
would  be  subtracted  from  the  amount  of 
CO2  injected  to  equal  the  amount  of  CO2 
sequestered.  These  four  reporting 
requirements  are  described  in  more 
detail  below. 

GS  facilities  must  report  CO2  leakage, 
if  any  occurs  from  the  subsurface 
geologic  formation  to  the  surface:  EPA  is 
not  proposing  specific  procedures  or 
methodologies  for  detecting  or 
quantifying  CO2  leakage.  However,  each 
GS  facility  would  be  required  to  develop 
and  implement  a  site-specific  approach 
to  monitoring,  detecting,  and 
quantifying  CO2  leakage  based  on  five 
requirements  that  are  described  in 
Section  II.D  of  this  preamble. 

Second,  EPA  is  proposing  that  GS 
facilities  that  are  actively  producing  oil 
or  gas  would  be  required  to  report  the 
quantity  of  CO2  produced  out  of  the 
subsurface  with  produced  oil  or  natural 
gas.  This  would  be  done  by  measuring 
at  each  separator  the  volumetric  flow  or 
mass  flow  and  the  concentration  of  a 
CO2  stream.  These  GS  facilities  would 
also  report  CO2  that  remains  in  the  oil 
pr  gas  after  separation. 

Third,  unless  already  reported  in  the 
petroleum  and  natural  gas  system 
subpart,  subpart  W,  EPA  is  proposing 
that  all  GS  facilities  would  be  required 
to  report  fugitive  and  vented  GO2 
emissions  from  surface  components 
located  within  the  facility  for  which 
procedures  and  methodologies  are 
provided  in  subpart  W.  This  could 
include  pump  blow-downs  and  fugitive 
emissions  from  valves,  flanges,  and  ' 
compressors.  EPA  seeks  these  data  to 
better  understand  the  volume  of  fugitive 


and  vented  GHG  emissions  at  GS 
facilities  as  compared  to  the  volume  of 
CO2  sequestered.  This  information  is  an 
important  indicator  of  the  effectiveness 
of  GS  as  a  GHG  mitigation  technology. 

In  addition,  fugitive  and  vented  CO2 
emissions  will  need  to  be  included  in 
the  mass  balance  calculation  of  GS  if 
they  occur  downstream  of  the  CO2 
injection  flow  meter  or  (if  applicable  for 
ER  projects)  upstream  of  the  production 
flow  meter.  This  is  further  discussed  in 
Section  II.D. 3  of  this  preamble.  This 
proposed  rule  does  not  impose  a  general 
requirement  for  all  CO2  injection 
facilities  to  report  fugitive  and  vented 
CO2  emissions  from  surface  components 
since  facilities'  that  are  not  sequestering 
CO2  would  not  report  GS.  EPA  seeks 
comment  on  this  approach. 

Lastly,  EPA  is  proposing  that  GS 
facilities  use  a  mass  balance  equation  to 
calculate  and  report  CO2  sequestered  in 
the  subsurface  geologic  formation  in  the 
reporting  year.  This  reported  data  point 
would  be  valuable  for  EPA  as  the 
Agency  tracks  CO2  across  a  CCS  system 
and  will  provide  EPA  with  information 
on  the  performance  of  GS  projects  over 
time.  EPA  seeks  comment  on  this 
approach. 

Alternatively,  EPA  could  approximate 
CO2  sequestered  in  the  subsurface 
without  proposing  additional  reporting 
requirements  for  GS  facilities,  by  using 
data  already  reported  on  CO2  transferred 
from  offsite  and  CO2  injected.  EPA 
considered  but  did  not  propose  this 
approach  because  it  does  not  account 
for  potential  leakage  from  the  subsurface 
and  does  not  properly  account  for  CO2 
fugitive  or  vented  emissions  from 
surface  equipment  during  post¬ 
production,  processing,  transport,  or 
compression.  Given  the  importance  of 
GS  as  a-GHG  mitigation  technology, 

EPA  seeks  to  achieve  an  accurate 
reporting  of  GS.  EPA  seeks  comment  on 
the  proposed  requirements  for  GS 
facilities. 

EPA  recommends  that  GO2  injection 
and  GS  facilities  review  subparts  C  and 
PP  and  proposed  subpart  W.  Subpart  C 
provides  GHG  calculation  procedures 
and  reporting  requirements  for 
stationary  fuel  combustion  devices  that 
combust  solid,  liquid,  or  gaseous  fuel. 
CO2  injection  and  GS  facilities  should 
pay  close  attention  to  compressors  and 
pumps  located  within  the  facility 
boundary.  Subpart  PP  provides  . 
procedures  for  calculating  and  reporting 
quantities  of  CO2  supplied  to  the 
economy.  The  subpart  W  proposal 
covers  petroleum  and  natural  gas 
systems  by  defining  eight  types  of 
facilities  and  providing  calculation 
procedures  and  reporting  requirements 
for  the  GHG  emissions  of  specific 
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equipment  that  may  be  located  in  those 
facilities.  CO2  injection  and  GS  facilities 
should  review  in  particular  the 
definitions  of  onshore  and  offshore 
petroleum  and  natural  gas  production 
facilities. 

EPA  is  proposing  that  if  an  injection 
facility  is  not  conducting  GS,  it  would 
determine  applicability  to  other 
subparts  of  the  rule  separately  from 
applicability  to  subpart  RR  (see  Table  4 

Table  4 — Reporting  Requirements 


of  this  preamble).  This  is  similar  to  the 
approach  taken  by  reporters  of  upstream 
petroleum  products  supply,  natural  gas 
supply,  natural  gas  liquids  supply,  and 
carbon  dioxide  supply  (reporters  in 
subparts  MM,  NN,  and  PP).  For 
example,  an  injection  facility  not 
characterized  as  a  GS  facility  would  not 
automatically  trigger  reporting  under 
subpart  C  by  this  proposal,  but  would 
make  a  separate  applicability 


determination  under  subpart  C.  A  GS 
facility  would  automatically  trigger 
applicability  under  other  subparts  of  the 
rule.  This  is  similar  to  the  approach 
taken  by  reporters  of  downstream 
emissions  in  the  rest  of  the  MRR.  For 
example,  the  GS  facility  would  report 
under  subpart  C  the  emissions  from 
combustion  sources  located  within  the 
facility  boundary,  such  as  compressors. 


IN  MRR  FOR  CO2  Injection  and  GS  Facilities  (in  Subpart  RR,  Subpart  C, 
AND  Proposed  Subpart  W) 


Data  to  report 

Injection  facilities  (no  GS) 

GS  facilities 

ER 

Other 

With  ER 

Other 

Quantity  of  CO2  transferred 

subpart  RR  . 

subpart  RR  . . 

subpart  RR  . 

subpart  RR. 

onsite. 

Source  of  CO2  if  known  . 

subpart  RR  . 

subpart  RR  . . . 

subpart  RR  . . 

subpart  RR. 

Quantity  of  CO2  injected  . 

subpart  RR  . 

subpart  RR  . 

subpart  RR* . 

subpart  RR. 

Fugitive  and  vented  CO2 
erhissions  from  surface 

subpart  W  . 

Not  Applicable  . 

subpart  W  or  subpart  RR  ^  ... 

subpart  RR. 

equipment. 

Emissions  from  combustion 
sources. 

Separate  applicability  deter¬ 
mination. 

Separate  applicability  deter¬ 
mination. 

subpart  C  2 . 

subpart  C^. 

Quantity  of  CO2  produced 

Not  Required  . 

Not  Required  . 

subpart  RR  . 

subpart  RR. 

with  oil  or  natural  gas. 

Percent  of  CO2  estimated  to 

Not  required . 

Not  required . 

subpart  RR  . 

Not  applicable. 

remain  with  the  oil  and  gas. 

Quantity  of  CO2  emitted  from 
the  subsurface. 

Not  Required  . 

Not  Required  . 

subpart  RR  . 

subpart  RR. 

Quantity  of  CO2  sequestered 

Not  Applicable  . 

Not  Applicable  . 

subpart  RR  . . 

subpart  RR. 

1  Subpart  W  if  the  facility  meets  the  subpart  W  threshold;  if  not  then  report  in  subpart  RR. 

2  All  GS  facilities  will  be  required  to  report  combustion  emissions  according  to  subpart  C. 


In  selecting  data  to  be  reported  under 
today’s  proposal,  EPA  compared 
reporting  requirements  under  today’s 
subpart  RR  proposal  with  reporting 
under  the  UIC  Class  VI  proposal  (see 
Table  5  of  this  preamble).  EPA  found 
two  data  elements  with  potential 
overlap.  The  first  area  of  potential 
overlap  is  the  reporting  of  the  amount 
(flow  rate)  of  injected  CO2.  The  UIC 


Class  VI  and  subpart  RR  proposals  differ 
in  the  measurement  unit  and  collection/ 
reporting  frequency.  EPA  determined 
that  reporting  of  the  amount  (flow  rate) 
of  injected  CO2  was  necessary  in  order 
to  harmonize  the  data  with  other 
subparts  of  the  MRR.  To  ensure  that 
data  needs  are  harmonized  between  the 
MRR  and  the  UIC  program  requirements 
and  to  reduce  burden,  and  because  this 


data  under  a  State-issued  UIC  permit  is 
currently  submitted  to  States  while, 
under  today’s  subpart  RR  proposal, 
reporters  will  be  submitting  data 
directly  to  EPA.  EPA  will  look  for  ways 
to  integrate  data  management  between 
the  UIC  and  MRR  programs  and  the 
Agency  is  seeking  comment  on 
reporting  the  amount  (flow  rate)  of  CO2 
injected  for  purposes  of  this  proposal. 


Table  5— Data  Elements  Reported  Under  UIC  Class  VI  Proposal  and  Subpart  RR  Proposal 


Data  element 

UIC  class  VI  proposal 

Subpart  RR  proposal 

CO2  injection  facilities  (no 
GS) 

GS  facilities 

Quantity  of  CO2  transferred  onsite . 

No . 

Yes  . . 

Yes. 

Quantity  (flow  rate)  of  CO2  injected  . 

Yes  . 

Yes  . 

Yes. 

Fugitive  and  vented  emissions  from  surface  equipment 

No . 

No  . 

Yes. 

Quantity  of  CO2  produced  with  oil  or  natural  gas  (ER)  .. 

No  . 

No  . 

Yes. 

Percent  of  CO2  estimated  to  remain  with  the  oil  and  gas 

No  . 

No . 

Yes. 

(ER). 

Quantity  of  CO2  emitted  from  the  subsurface . 

No  . 

No  . 

Yes. 

Quantity  of  CO2  sequestered  in  the  subsurface  . 

No  . 

No  . 

Yes. 

Cumulative  mass  of  CO2  sequestered  in  the  subsurface 

No  . 

No  . 

Yes. 

Monitoring  plan  . 

Yes  . . . 

No  . 

Yes. 

The  second  area  of  potential  overlap 
relates  to  monitoring  plans.  Although 
both  the  UIC  Class  VI  proposal  and 


today’s  subpart  RR  proposal  have 
monitoring  plan  requirements,  the  UIC 
Class  VI  proposal  is  focused  on 


protection  of  USDWs,  while  today’s 
subpart  RR  proposal  is  focused  on  air 
emissions.  Potential  differences  include 
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baseline  data  and  detection  and 
measurement,  of  CO2  leakage  to  the 
surface.  Recognizing  that  air  monitoring 
under  the  UIC  Class  VI  proposal  is  at  the 
discretion  of  the  UIC  director,  EPA 
notes  that  a  UIC  Class  VI  permit  may 
fulhll  requirements  under  today’s 
proposal. 

EPA  considered  whether  a  GS  facility 
should  also  report  methane  (CH4) 
leakage  emissions  from  the  subsurface. 
CH4  emissions  from  the  subsurface  may 
occur  at  oil  and  natural  gas  reservoirs  or 
ECBM  sites.  The  cases  in  which  leakage 
of  CH4  could  occur  at  these  sites  may  be 
similar  to  the  potential  for  CO2  leakage, 
cm  leakage  could  potentially  occur 
through  improperly  sealed  wells,  open 
faults,  and  other  pathways  that  have 
also  been  identified  as  potential  CO2 
leakage  pathways.  However,  CH4  is 
present  as  a  gas,  and  thus  may  before 
upwardly  mobile  than  CO2  which  is 
injected  as  a  supercritical  fluid. 
Therefore,  the  potential  for  leakage  of 
methane  at  depleted  oil  and  gas  or 
ECBM  sites  may  be  greater  than  for  CO2. 

EPA  is  proposing  to  focus  on  CO2 
emissions.  EPA  recognizes  the  potential 
for  CH4  leakage  ft’om  the  subsurface  at 
facilities  conducting  GS  in  oil  and  gas 
reservoirs  or  coal  seams  and  therefore 
seeks  comment  on  whether  to  require 
reporting  on  CH4  leakage.  If  the 
potential  for  CH*  leakage  exists,  the  GS 
reporter  could  include  in  the  MRV  plan 
a  monitoring  strategy  to  detect  and 
quantify  potential  CH4  leakage.  CH4 
fugitive  and  vented  emissions  fi'om 
surface  equipment  are  covered  under 
the  proposed  oil  and  gas  subpart, 
subpart  W. 

Under  subparts  C  through  QQ  of  the 
MRR,  adjacent  or  contiguous  equipment 
in  actual  physical  contact  imder 
common  ownership  or  common  control 
constitute  a  facility  (see  Section  98.6  of 
the  MRR).  In  the  case  of  petroleum  and 
natural  gas  systems  and  GS,  equipment 
are  not  necessarily  in  physical  contact 
with  one  another  in  the  conventional 
sense  of  the  term.  Subparts  W  and  RR 
are  each  proposing  interpretations  of 
what  would  constitute  a  facility.  As  a 
result,  a  GS  facility  conducting  ER  may 
apply  one  facility  boundary  for 
reporting  under  subpart  W  and  a 
different  facility  boundary  for  reporting 
under  subpart  RR.  EPA  acknowledges 
that  this  may  present  a  challenge  for 
submitting  annual  reports,  depending 
on  how  the  data  system  is  designed.  A 
CO2  injection  or  GS  operation  would 
submit  an  annual  report  to  EPA 
according  to  the  proposed  definition  of 
facility  discussed  in  Section  II.  A  of  this 
preamble.  EPA  seeks  comment  on  a 
resolution  that  would  reduce  reporting 
burden  whjle  still  meeting  the  data 


needs  of  both  proposed  subparts  W  and 
RR. 

EPA  also  recognizes  that,  in  the  case 
of  an  ER  operation  conducting  GS,  the 
combustion  emissions  from  equipment 
within  the  GS  facility  would  be 
included  in  both  annual  reports. 

Though  this  approach  results  in 
duplicative  reporting,  EPA  has 
concluded  that  to  analyze  the  efficacy  of 
GS  as  a  GHG  mitigation  tool,  EPA  needs 
to  collect  information  on  combustion 
emissions  from  GS  facility  equipment  at 
only  the  GS  facility  level  rather  than 
aggregated  with  emissions  from 
additional  equipment.  EPA  seeks 
comment  on  this  approach  for  reporting 
combustion  emissions  from  GS 
facilities. 

D.  Selection  of  Monitoring,  Reporting, 
and  Verification  (MRV)  Plan 
Requirements  and  Approval  Process 

1.  Selection  of  MRV  Plan  Option 

EPA  considered  three  alternatives  for 
monitoring,  reporting  and  verification  of 
potential  CO2  leakage  at  GS  sites:  do  not 
require  an  MRV  plan,  require  a 
universal  MRV  plan  that  applies  to  all 
GS  sites,  or  require  a  site-specific  MRV 
plan.  The  three  alternatives  vary  in 
stringency  and  specificity  as  described 
below.  EPA  outlines  the  advantages  and 
disadvantages  of  each  alternative  and 
seeks  comment  on  each  alternative,  as 
well  as  any  alternatives  not  discussed. 

Under  the  first  alternative,  EPA  would 
allow  GS  facilities  to  report  the  amount 
of  CO2  sequestered  without  requiring  an 
MRV  plan.  Under  this  alternative,  the 
Agency  would  rely  on  published 
information  and  existing  studies  to 
assume  that  injected  CO2  remains 
sequestered  and  would  assume  these 
results  can  be  generalized  to  all  GS 
projects.  This  alternative  would  impose 
the  least  burden  on  reporters.  EPA  notes 
that  international  guidelines  on 
information  collection  emd  reporting 
efforts  outlined  in  Section  I.E  of  this 
preamble  do  not  support  this  approach. 
Furthermore,  EPA  did  not  propose  this 
approach  because  of  the  limited 
empirical  data  and  the  variahility  in 
geology  and  other  conditions  among  GS 
facilities. 

The  second  alternative  that  EPA 
considered  was  a  one-size-fits-all  MRV 
plan  approach  under  which  the  Agency 
would  prescribe  specific  monitoring 
technologies  and  quantification 
methods  for  GS  facilities.  The  advantage 
of  this  approach  is  that  all  GS  facilities 
would  use  the  same  monitoring 
technologies  and  methods.  The 
disadvantage  of  this  approach  is  that  the 
geology  and  other  conditions  at 
potential  GS  facilities  will  vary  fi'om  site 


to  site  and  a  one-size-fits  all  approach 
may  not  provide  the  most  effective 
monitoring  strategy  for  all  facilities. 

EPA  notes  that  international  guidelines 
on  information  collection  and  reporting 
efforts  outlined  in  Section  I.E  of  this 
preamble  do  not  support  this  approach. 

In  addition,  since  the  monitoring  and 
testing  plans  implemented  under  the 
UIC  program  are  necessarily  site- 
specific  in  nature,  it  would  be  difficult 
to  prescribe  a  one-size-fits-all  MRV  plan 
that  would  complement  and  build  upon 
the  UIC  program.  This  alternative  would 
likely  be  the  least  cost  effective  and 
most  burdensome  approach  for 
reporters. 

The  third  alternative,  and  the 
alternative  that  EPA  is  proposing,  is  that 
GS  facilities  be  required  to  develop  a 
site-specific  MRV  plan  and  submit  it  to 
EPA  for  approval.  Facilities  would 
report  CO2  injection  until  the  final  MRV 
plan  has  been  approved.  Once  a  final 
MRV  plan  has  been  approved  by  EPA, 

GS  facilities  would  implement  the  plan, 
including  the  reporting  of  the  amount  of 
CO2  that  has  been  sequestered.  The 
advantage  of  this  approach  is  that  it 
provides  a  flexible  and  cost-effective 
option  for  reporters  and  complements 
monitoring  requirements  under  the 
proposed  UIC  Class  VI  rule.  EPA 
recognizes  that  the  rigorous  proposed 
UIC  Class  VI  requirements  will  provide 
the  foundation  for  the  safe  sequestration 
of  CO2  and  should  serve  to  reduce  the 
risk  of  CO2  leakage  to  the  atmosphere 
when  finalized.  An  adequate  MRV  plan 
would  be  tailored  to  site-specific 
conditions  and  be  designed  for  each 
stage  of  the  GS  project.  In  addition,  the 
MRV  plan  would  allow  for  modification 
or  adaptation  of  the  plan  based  on 
monitoring  results.  Although  the  risk  of 
leakage  at  an  appropriately  selected  and 
managed  GS  facility  may  be  low,  the 
MRV  plan  would  ensure  that  if  leakage 
occurs,  the  GS  reporter  would  have  an 
approved  methodology  for  measuring 
the  emitted  CO2.  If  leakage  occurs,  the 
MRV  plan  would  also  provide  a  process 
for  revising  the  MRV  plan,  if  necessary, 
as  described  in  section  II.E  of  this 
preamble. 

It  is  important  to  recognize  that  this 
proposed  rule  is  a  data  collection  and 
monitoring  proposal  which  does  not 
directly  address  the  potential  human 
health  and  welfare,  ground  or  surface 
water,  ecosystem  or  geosphere  impacts 
of  GS.  Therefore,  the  proposed  rule  does 
not  address  these  potential  impacts  from 
CO2  leakage  (e.g.,  requiring  remediation 
or  mitigation)  as  this  is  outside  the 
scope  of  this  proposal. 
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2.  Background  on  MRV  Approaches 

EPA  has  identified  published  studies 
and/or  guidelines  on  monitoring 
programs  that  identify  and  quantify  CO2 
leakage  from  GS  facilities.^^  While  thie 
science  of  quantifying  GO2  leakage,  from 
GS  facilities  is  evolving,  it  is  generally 
recognized  that,  when  properly  planned 
and  implemented,  monitoring  methods 
will  be  effective  at  detecting 

leakages.24.  25 

Though  the  methodologies  for 
detecting  and  quantifying  leakage  of 
CO2  from  GS  facilities  have  not  been 
standardized,  EPA  has  concluded  that  a 
GS  facility  would  be  able  to  propose  a 
site-specific  plan  for  leak  detection  and 
quantification  under  this  rule  based  on 
the  current  availability  of  monitoring 
technologies.  A  wide  range  of 
techniques  for  monitoring  sequestration 
of  .CO2  have  been  used  for  a  number  of 
years  in  other  applications,  including 
oil  and  natural  gas  production,  natural 
gas  storage,  disposal  of  liquid  and 
hazardous  waste  in  deep  geologic 
formations,  groundwater  monitoring, 
and  ecosystem  research.^^  Some 
monitoring  techniques  such  as  seismic 
monitoring  can  detect  the  presence  and 
location  of  CO2  in  the  subsurface, 
including  both  vertical  and  lateral 
spread,  although  the  accuracy  of  seismic 
monitoring  for  quantifying  the  amount 
of  CO2  may  be  more  limited  than  other 
approaches.  Other  techniques,  such  as 
soil  gas  monitors  or  eddy  covariance 
techniques,  can  detect,  within  a  certain 
limit,  leakage  of  CO2  from  the  confining 
system.  Many  of  these  technologies  have 
excellent  sensitivity,  and  have  been 
shown  to  be  able  to  detect  relatively  low 
concentrations  of  CO2  above  background 
levels.  The  minimum  leakage  rate 
detectable  is  a  function  of  parameters 
such  as  the  volume  of  GO2  making  its 
way  to  the  surface,  the  size  of  the  leak 
area,  and  the  sensitivity  of  the 
monitoring  device. 

Descriptions  of  the  various 
monitoring  technologies  that  could  be 
deployed  at  a  GS  facility  can  be  found 
in  the  general  TSD  to  this  proposal. 

EPA  seeks  comment  on  the  general  TSD 


23  Arts,  R,  O  Eiken,  A  Chadwick,  P  Zweigel,  L  van 
der  Meer,  B  Zinszner.  2004.  “Monitoring  of  CO2 
injected  at  Sleipner  using  time-lapse  seismic  data.” 
Energy  29: 1383-1392;  Wilson,  M.  and  M.  Monea 
(Eds.).  2004.  “lEA  GHG  Weybum  CO2  Monitoring 
and  Storage  Project,”  Seventh  International 
Conference  on  Greenhouse  Gas  Control 
Technologies,  Vol.  3;  Klusman,  RW.  2003.  “Rate 
Measurements  and  Detection  of  Gas  Microseepage 
to  the  Atmosphere  from  an  Enhanced  Recovery 
Sequestration  Project,  Rangely,  Colorado,  USA,” 
Applied  Geochemistry,  18, 1825-1838;  2006  IPCC 
Guidelines  for  National  Greenhouse  Gas 
Inventories:  Volume  2 — Energy.  Chapter  5  Carbon 
Didxide  Transport,  Injection,  and  Geological 


cmd  seeks  additional  data  and 
information  On  monitoring  technologies 
for  leak  detection  and  quantification. 
Additional  information  on  GS 
monitoring  technologies  can  also  be 
found  in  the  IPCC  Guidelines  for 
National  Greenhouse  Gas  Inventories 
(2006),  the  API/IPECA  Inventory 
Guidelines  for  CCS  (2007),  Department 
of  Energy  MVA  Best  Practices  Manual 
(2009),  and  the  International  Energy 
Agency  GHG  R&D  Programme 
monitoring  tool  Web  site 
( www.co2capturean  d storage,  info/ 
co2monitoringtooI) . 

3.  MRV  Plan  Requirements 

EPA  is  proposing  that  each  submitted 
MRV  plan  must  include  at  a  minimum 
the  four  requirements  described  below: 

•  Step  1 — Assessment  of  Risk  of 
Leakage:  All  potential  pathways  that 
may  result  in  CO2  leakage  have  been 
identified  and  characterized  and  the  risk 
of  CO2  leakage  at  each  pathway  has  been 
evaluated; 

•  Step  2 — Strategy  for  Detecting  and 
Quantifying  CO2  Leakage  to  Surface: 
Potential  pathways  will  be  monitored 
^according  to  the  risk  of  CO2  leakage  to 

ensure  that  any  leakage  to  the  surface 
will  be  detected  and  that  leakage  to  the 
surface,  should  it  occur,  will  be 
quantified  according  to  a  specified 
methodology; 

•  Step  3 — Strategy  for  Establishing 
Pre-Injection  Environmental  Baselines: 
Environmental  baselines  against  which 
the  monitoring  results  will  be  evaluated 
have  been  established  at  potential 
leakage  pathways;  and 

•  Step  4 — Tailor  Mass  Balance 
Equation:  Site-specific  variables  have 
been  considered  and  developed  for  the 
mass  balance  equation  provided  in  the 
regulatory  text  to  calculate  the  amount 
of  CO2  sequestered. 

These  requirements  are  consistent 
with  the  IPCC  Guidelines  for  National 
Greenhouse  Gas  Inventories  (2006),  as 
well  as  the  other  information  collection 
and  reporting  efforts  outlined  in  Section 
I.F  of  this  preamble. 

EPA  developed  a  monitoring  plan 
TSD  that  describes  characteristics  of  a 


Storage.  Available  at:  http://www.ipcc- 
nggip.iges.OT.jp/public/2006gl/index.htm.:  DOE/ 
NETL.  2009.  “Best  Practices  for  Monitoring, 
Verification,  and  Accounting  for  CO2  Stored  in 
Deep  Geologic  Formations.”  U.S.  Department  of 
Energy,  National  Energy  Technology  Laboratory. 

2«  Benson,  SM.  2006.  “Monitoring  Carbon  Dioxide 
Sequestration  in  Deep  Geological  Formations  for 
Inventory  Verification  and  Carbon  Credits.”  Society 
of  Petroleum  Engineers  Paper  102833. 

23  FutureGen  Alliance.  2006.  “Mattoon  Site 
Environmental  Information  Volume.”  December 
2006. 

26  Benson,  S  and  L  Myer.  2002.  “Monitoring  to 
Ensure  Safe  and  Effective  Geological  Sequestration 


robust  monitoring  plan,  and  provides 
descriptions  of  potential  GS  geologic 
settings,  potential  leakage  pathways, 
and  the  goals  of  monitoring.  28  The 
monitoring  plan  TSD  uses  EPA’s 
Vulnerability  Evaluation  Framework 
(VEF)  to  describe  potential 
vulnerabilities  that  may  influence  the 
risk  for  CO2  leakage  from  a  GS  project 
and  is  not  intended  to  be  used  as  a  step 
by  step  guide  to  develop  an  MRV  plan. 
The  VEF  includes  a  holistic  discussion 
of  the  potential  impacts  of  GS.  The  VEF 
is  also  provided  in  the  docket.^®  EPA 
seeks  comment  on  the  monitoring  plan 
TSD. 

In  developing  the  proposed  MRV  plan 
requirements,  EPA  compared 
monitoring  requirements  under  the  UIC 
Class  VI  proposal  with  those  under 
today’s  MRR  proposal,  as  shown  in 
Table  6  of  this  preamble.  Monitoring 
requirements  under  the  UIC  Class  VI 
proposal  are  focused  on  demonstrating 
that  USDWs  are  not  endangered  as  a 
result  of  CO2  injection  into  the 
subsurface.  As  proposed,  a  UIC  Class  VI 
permit  would  require  a  site 
characterization  and  assessment  of 
leakage  pathways  for  the  purpose  of 
protection  of  USDWs.  Therefore,  EPA  is 
proposing  that  a  UIC  Class  VI  permit 
may  be  used  to  demonstrate  to  EPA  that 
the  assessment  of  risk  of  leakage  step  of 
the  MRV  plan  has  been  satisfied.  The 
UIC  Class  VI  proposal  indicates  that  UIC 
Class  VI  permits  may  includu  surface 
monitoring  at  the  UIC  Director’s 
discretion.  To  the  extent  that  the  UIC 
Class  VI  permit  includes  these  surface 
monitoring  and  related  environmental 
baseline  components,  it  may  be  used  to 
demonstrate  to  EPA  that  the  strategy  for 
detection  and  measurement  of  leakage 
to  the  surface  and  the  strategy  for 
establishing  pre-injection  environmental 
baselines  have  been  satisfied.  EPA  seeks 
comment  on  allowing  the  use  of  a  UIC 
Class  VI  permit  to  fulfill  certain  MRV 
plan  requirements,  whether  there  are 
situations  where  EPA’s  proposal  to  rely 
on  a  UIC  Class  VI  permit  would  not  be 
sufficient. 


of  Carbon  Dioxide.”  Lawrence  Berkeley  Laboratory, 
Berkeley,  California;  Benson,  SM.  2002.  “Geologic 
Sequestration  of  Carbon  Dioxide.”  The  Carbon 
Dioxide  Dilemma,  Promising  Technologies  and 
Policies,  Proceedings  of  a  Symposium,  National 
Academy  of  Engineering,  April  23-24,  2002, 
Washington,  DC,  pp.  29-39. 

22  Subpart  RR  General  TSD  (see  docket  ID  No. 
EPA-HQ-OAR-2009-0926). 

26  Monitoring  Plans  for  Geologic  Sequestration 
TSD  (see  docket  ID  No.  EPA-HQ-OAR-2009-0926). 

29  Vulnerability  Evaluation  Framework  for 
Geologic  Sequestration  of  Carbon  Dioxide  (see 
docket  ID  No.  EPA-HQ-OAR-2009-0926). 
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Table  6— Proposed  MRV  Plan  Elements  Under  UIC  Class  VI  Proposal  and  Subpart  RR  Proposal 


Proposed  MRV  plan  element 

Required  under  UIC  Class  VI 
proposal 

Required  under  subpart  RR 
proposal 

Assessment  of  Risk  of  Leakage  . 

to  USDWs . 

to  surface. 

Strategy  for  Detecting  and  Quantifying  CO2  Leakage  to  Surface  . 

No  . 

Yes. 

Strategy  for  Establishing  Pre-Injection  Environmental  Baselines  at  Sur¬ 
face. 

No  . 

Yes. 

Tailor  Mass  Balance  Equation  . 

No  . 

Yes. 

Reporters  that  do  not  hold  UIC  Class 
VI  permits  would  be  required  to  provide 
the  MRV  plan  element  information 
outlined  in  this  section. 

Assessment  of  Risk  of  Leakage  to  the 
Surface.  EPA  is  proposing  that  the  GS 
facility  reporter  must  provide  sufficient 
information  in  the  MRV  plan  to 
demonstrate  to  EPA  that  the  potential 
risk  for  CO2  leakage  to  the  surface  has 
been  evaluated.  This  evidence  must  be 
“a  combination  of  site  characterization 
and  realistic  models  that  predict  the 
movement  of  CO2  over  time  and 
locations  where  emissions  might 
occur”.3“  EPA  seeks  this  information  to 
evaluate  the  leak  detection  strategy  put 
forth  by  the  reporter  in  the  MRV  plan. 
EPA  believes  this  information  is 
reasonable  to  request  because  it 
determines  the  boundaries  of  the  area 
which  will  be  monitored  for  potential 
CO2  leakage.  The  risk  assessment  for 
CO2  leakage  allows  the  reporter  to  target 
monitoring  in  specific  areas  within 
these  boundaries. 

EPA  is  proposing  that  to  demonstrate 
to  the  Agency  that  the  risk  of  leakage  to 
the  surface  has  been  evaluated  over  the 
appropriate  spatial  area,3i  the  GS 
facility  must  determine  through  site 
characterization  and  computational 
modeling  the  spatial  area  that  may  be 
impacted  by  the  CO2  injection  activity 
over  the  lifetime  of  the  project, 
accounting  for  the  physical  and 
chemical  properties  of  all  phases  of  the 
injected  CO2  stream.  This  spatial  area 
must  be  determined  to  account  for  all 
potential  leakage  pathways,  including 
wells.  If  the  GS  facility  is  producing  oil 
or  gas,  the  spatial  area  would  also  need 


^  2006  IPCC  Guidelines  for  National  Greenhouse 
Gas  Inventories:  Volume  2 — ^Energy.  Chapter  5 
Carbon  Dioxide  Transport,  Injection,  and  Geological 
Storage.  Available  at:  http://www.ipcc- 
nggip.iges.or.jp/public/2006gl/index.htm;  see  also 
UIC  Class  VI  proposal,  73  FR  43492  (July  25,  2008). 

EPA  recognizes  that  surface  rights  access  to  the 
entire  spatial  area  required  for  site  characterization 
and  monitoring  may  not  conveniently  rest  with  the 
owner  or  operator  of  the  CO2  injection  wells  [i.e., 
the  GS  facility  reporter  in  subpart  RR).  Issues 
associated  with  surface  and  pore  space  ownership 
are  outside  the  scope  of  this  proposed  rule. 
However,  the  Agency  recognizes  that  the  MRV  plan 
will  need  to  take  into  account  the  relevant 
ownership  rights  and  property  access. 


to  contain  the  production  wells 
associated  with  CO2  injection. 

EPA  is  proposing  that  the  GS  facility 
would  be  required  to  re-evaluate  and  re¬ 
model  the  spatial  area  of  evaluation  at 
least  every  ten  years  or  to  describe  the 
rationale  for  a  different  frequency  in  its 
MRV  plan  and,  once  approved,  apply 
that  frequency.  Requiring  re-evaluation 
of  the  spatial  area  of  monitoring  through 
updating  simulation  models  with  new 
monitoring  data  will  provide  the  most 
accurate  representation  of  subsurface 
CO2  movement. 

EPA  seeks  comment  on  the  proposed 
re-evaluation  frequency  and  whether  the 
spatial  area  required  for  site 
characterization  is  adequate  to  detect  , 
and  quantify  potential  leakage  to  the 
surface.  Specifically,  EPA  seeks 
comment  on  whether  there  will  be  cases 
in  which  the  spatial  area  should  be 
larger  to  detect  unexpected  leakage  to 
the  surface  beyond  the  pressure  front 
boundary.  Alternatively,  EPA  seeks 
comment  on  whether  the  spatial  area 
should  be  larger  than  the  lateral  extent 
of  the  CO2  plume,  but  smaller  them  the 
area  defined  by  the  pressure  front.  EPA 
also  seeks  comment  on  whether  the 
spatial  area  should  be  defined  by  the 
lateral  extent  of  the  CO2  plume. 

The  MRV  plan  should  include  a 
description  of  the  site  characterization 
that  confirms  that  the  geology  and  the 
local  and  regional  hydrogeology  of  the 
GS  facility  have  been  evaluated  and  that 
explains- how  the  spatial  area  was  • 
established.  This  should  include  a 
narrative  description  of  the  geologic 
formation(s)  along  with  simple 
stratigraphic  depictions  showing 
formation  depths  and  locations, 
information  on  the  presence  of  an 
effective  confining  system  overlying 
the  injection  zone,^^  and  a  map  showing 


A  confining  system  is  a  geological  formation, 
group  of  formations,  or  part  of  a  formation  that  is 
comprised  of  impermeable  or  distinctly  less 
permeable  material  stratigraphically  overlying  the 
injection  zone  that  acts  as  a  beurier  to  CO2 
movement.  (73  FR  43492). 

^^The  injection  zone  is  a  geologic  formation, 
group  of  formations,  or  part  of  a  formation  that  is 
of  sufficient  areal  extent,  thickness,  porosity,  and 
permeability  to  receive  carbon  dioxide  through  a 
Well  or  wells  associated  'with  a  GS  project.  (73  FR 
43492). 


the  modeled  spatial  area  of  evaluation 
over  the  lifetime  of  the  project. 

The  MRV  plan  should  also 
demonstrate -to  EPA  that  all  potential 
leakage  pathways  for  CO2  escape  to  the 
surface  from  the  injection  zone  in  the 
spatial  area  have  been  identified  and 
characterized.  Wells  (and  other  artificial 
penetrations  such  as  boreholes)  are  one 
of  the  most  probable  conduits  for  the 
escape  of  CO2  from  the  injection  zone.^"* 
If  a  well  penetrates  the  confining 
system,  the  site  characterization  should 
include  an  assessment  of  supporting 
documentation  such  as  well 
construction  and  plugging.  Faults  and 
fractures  that  are  natural  or  that  may  be 
induced  by  pressure  changes  may  also 
serve  as  pathways  for  CO2  leakage  out 
of  the  confining  zone  and  to  the  surface. 
Additionally,  geologic  heterogeneities, 
such  as  high  permeability  zones  in  the 
confining  system  or  an  insufficient 
lateral  extent  of  the  confining  system, 
may  be  potential  leakage  pathways  for 
CO2.  The  MRV  plan  should  include  the 
location  and  depth  of  all  potential 
leakage  pathways  along  with  a 
qualitative  description  of  their 
condition.  For  more  information  on 
leakage  pathways,  see  the  monitoring 
plan  TSD.35  The  MRV  plan  should 
include  an  overview  of  the  methods 
used  to  characterize  the  site;  actual  data 
can  but  does  not  need  to  be  initially 
submitted. 

Finally,  the  risk  assessment 
component  of  the  MRV  plan  should 


^^Gasda,  SE,  S  Bachu  and  MA  Celia.  2004.  “The 
potential  for  CO2  leakage  from  storage  sites  in 
geological  media:  Analysis  of  well  distribution  in 
matme  sedimentary  basins,”  Environmental 
Geology  46  (6-7),  pp.  707-720;  Benson,  SM.  2005. 
“Monitoring  to  Ensure  Safe  and  Effective  Geologic 
Sequestration  of  Carbon  Dioxide,”  IPCC  Workshop 
on  Carbon  Dioxide  Capture  and  Storage;  IPCC. 

2005.  “IPCC  Special  Report  on  Carbon  Dioxide 
Capture  and  Storage,”  by  Working  Group  III  of  the 
Intergovernmental  Panel  on  Climate  Change. 
Available  at:  http://wwwl.ipcc.ch/ipccreports/ 
srccs.htm;  Carey,  J,  M  Wigand,  SJ  Chipera,  G 
WoldeGabriel,  R  Pawar,  PC  Lichtner,  SC  Wehner, 
MA  Raines,  GD  Guthrie,  Jr.  2007.  “Analysis  and 
performance  of  oil  well  cement  with  30  years  of 
CO2  exposure  from  the  SACROC  Unit,  West  Texas, 
USA.”  8th  International  Conference  on  Greenhouse 
Gas  Control  Technologies,  International  Journal  of 
Greenhouse  Gas  Control  Volume  1,  Issue  1,  April 
2007,  Pages  75-85. 

Monitoring  Plans  for  Geologic  Sequestration 
TSD  (see  docket  ID  No.  EPA-HQ-OAR-2009-092'6). 
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include  an  overview  of  the  methods 
used  to  model  the  subsurface  behavior 
of  CO2  and  the  modeling  results  that 
estimate  the  timing,  location,  route  and 
flux  of  potential  leakage  to  the  surface. 

It  should  include  a  brief  overview  of  the 
input  data  quantity  and  the  level  of 
uncertainty  associated  with  the  models, 
as  well  as  sensitivity  analysis  to  assess 
the  range  of  potential  CO2  leakage 
emissions. 

Strategy  for  Detecting  and 
Quantifying  CO2  Leakage  to  the  Surface. 
EPA  is  proposing  that  the  MRV  plan 
must  provide  a  strategy  for  leak 
detection.  The  MRV  plan  would  include 
the  methodology  for,  rationale  for,  and 
frequency  of  monitoring  that  will  be 
conducted  to  detect  potential  leakage  of 
CO2  to  the  surface.  The  strategy  for  leak 
detection  should  be  based  on  the  risk 
assessment  required  in  this  Section 
II.D.3  of  this  preamble  and  be  targeted 
to  where  and  when  leakage  to  the 
surface  is  most  likely  to  occur. 

Therefore,  the  MRV  plan  should  also 
describe  the  methodology  for,  rationale 
for,  and  frequency  of  evaluation  of  the 
entire  spatial  area  of  the  GS  facility  to 
detect  any  CO2  emissions  from 
unexpected  leakage  pathways.  The  MRV 
plan  should  describe  the  monitoring 
technologies  that  will  be  employed  at 
the  facility,  the  assumed  detection 
limits  of  the  technologies,  the 
monitoring  locations,  spatial  array,  and 
frequency  of  sampling.  The  MRV  plan 
should  provide  the  rationale  and 
justification  for  each  of  these  choices.  A 
leak  detection  strategy  that  adequately 
meets  this  proposed  rule’s  requirements 
may  include  a  combination  of 
subsurface,  vadose  zone,  soil  zone, 
ocean,  surface  water,  and/or 
atmospheric  monitoring  and  modeling. 
For  the  purposes  of  this  proposed  rule, 
CO2  leakage  to  the  surface  includes  CO2 
emitted  to  the  atmosphere,  CO2  emitted 
to  the  ocean  from  the  sub-seabed,  CO2 
emitted  to  surface  water,  and  CO2 
emitted  to  indoor  air  environments.  The 
Agency  notes  that  continuous  air 
monitoring  or  mitigation  is  not  required 
by  this  proposal. 

Even  though  only  the  CO2  that  leaks 
to  the  surface  must  be  quantified  for  this 
proposed  rule,  information  about  the 
movement  of  CO2  in  the  subsurface  and 
near-surface  can  serve  as  an  early 
warning  of  a  potential  leak  at  the 
surface.  This  information  will  lead  to  a 
better  understanding  of  the  GS  facility 
and  the  anticipated  movement  of  the 
CO2  plume,  and  it  will  help  to  pinpoint 
the  area  and  the  timing  in  which  a 
potential  leak  to  the  surface  may  occur. 
This  in  turn  will  inform  where 
monitoring  for  leak  detection  at  the 
surface  must  be  deployed. 


For  example,  sampling  at  a  deep 
monitoring  well  may  indicate  migration 
of  the  GO2  out  of  the  confining  system. 
Though  this  monitoring  result  does  not 
necessarily  mean  that  CO2  will 
eventually  leak  to  the  surface,  the  GS 
reporter  would  use  this  information  on 
the  sub-surface  movement  of  CO2  to 
deploy  monitoring  equipment  according 
to  the  strategy  outlined  in  the  MRV  plan 
in  case  detection  and  quantification  of 
CO2  leakage  to  the  surface  is  necessary. 

Generally,  an  iterative  process  should 
be  in  place  to  update  the  predictive 
models  by  applying  results  of  ongoing 
monitoring.  The  GS  reporter  needs  to 
consider  how  the  monitoring  results 
will  change  the  leak  detection  and 
quantification  strategies  in  the  MRV 
plan  approved  by  EPA.  Adjustments  to 
the  MRV  plan  may  result  from  updates 
to  the  models  that  were  used  to  identify 
the  leakage  pathways,  assess  the  risk  of 
leakage,  and  predict  the  scope  of 
potential  leakage  scenarios.  If  the  MRV 
plan  is  adjusted  in  these  circumstances, 
the  reporter  must  submit  an  addendum 
to  EPA  that  describes  how  the  leak 
detection  and  quantification  strategy 
was  adjusted  [see  Section  II.E  of  this 
preamble  for  more  detail). 

EPA  is  proposing  that  the  MRV  plan 
would  not  need  to  include  methods  for 
monitoring  fugitive  and  vented  CO2 
emissions  from  surface  equipment  (e.g., 
CO2  compression  systems)  at  GS 
facilities  because,  in  EPA’s  view,  those 
methods  need  not  vary  from  site  to  site 
in  order  to  estimate  emissions 
effectively.  Universal  methods  are 
proposed  in  subpart  W,  and  those 
methods  would  be  used  to  quantify 
fugitive  and  vented  CO2  emissions  from 
surface  equipment  and  to  report  those 
emissions  under  subpart  W  or  subpart 
RR  as  appropriate  (see  Section  II.C  of 
this  preamble). 

If  a  CO2  leak  is  detected  at  the  surface, 
the  GS  reporte^must  quantify  the 
amount  of  CO2  leaked.  EPA  considered 
three  alternatives  for  reporting  CO2 
leakage:  assuming  that  all  injected  GO2 
remains  sequestered,  assuming  that  a 
proportion  of  injected  CO2  remains 
sequestered,  and  reporting  of  CO2 
leakage  based  on  site-specific 
monitoring.  EPA  outlines  the 
advantages  and  disadvantages  of  each 
alternative  and  seeks  comment  and  data 
on  each  alternative,  as  well  as  any 
alternatives  not  discussed. 

Under  the  first  alternative,  EPA  would 
rely  on  published  information  and 
existing  studies  to  assume  that  all 
injected  CO2  remains  sequestered.  EPA 
would  assume  these  results  can  be 
generalized  to  all  GS  projects.  EPA  notes 
that  international  guidelines  on 
information  collection  and  reporting 


efforts  outlined  in  Section  I.E  of  this 
preamble  do  not  support  this  approach. 
Furthermore,  EPA  did  not  propose  this 
approach  because  of  the  limited 
empirical  data  and  the  variability  in 
geology,  site  management  and/or 
business  practices,  and  other  conditions 
among  GS  facilities.  In  addition, 
assuming  that  all  injected  CO2  remains 
sequestered  would  not  take  into  account 
potential  fugitive  or  vented  emissions 
from  surface  equipment  or  CO2 
produced  from  oil  or  gas  production 
wells,  during  or  after  opefations. 

Under  the  second  alternative,  EPA 
would  assume  that  a  proportion  of 
injected  CO2  remains  sequestered.  EPA 
would  assume  that  this  proportion  can 
be  generalized  to  all  GS  projects. 
International  guidelines  on  information 
collection  and  reporting  efforts  outlined 
in  Section  I.E  of  this  preamble  do  not 
support  this  approach.  Furthermore, 

EPA  did  not  propose  this  approach 
because  of  the  limited  empirical  data 
and  the  variability  in  geology,  site 
management  and/or  business  practices, 
and  other  conditions  among  GS 
facilities.  EPA  also  seeks  comment  and 
data  on.  whether  a  sequestration  factor 
could  be  applied  to  ER  operations  in 
cases  where  CO2  injection  and  site 
operations  are  not  specifically  designed 
with  GS  in  mind. 

The  third  approach,  and  the  approach, 
EPA  is  proposing  today,  is  that  the  MRV 
plan  describe  the  approaches  that  the 
GS  reporter  will  take  to  quantify  GO2 
emissions  if  leakage  is  detected.  The 
approach  should  be  specific  to  the  type 
of  potential  leak.  For  example,  for  point 
sources  of  CO2  (e.g.,  leakage  from  wells), 
bagging  or  tenting  methods  could  be 
used.  EPA  recognizes  that  quantifying 
CO2  emissions  and  distinguishing  GO2 
leakage  from  background  emissions  is 
challenging,  but  necessary  for  the 
purposes  of  determining  the  total 
amount  of  CO2  that  is  sequestered  at  a 
GS  facility.  EPA  is  proposing  that  a  leak 
could  be  quantified  through  estimation 
or  by  direct  measurement  and  seeks 
comment  on  allowing  either  estimation 
or  direct  measurement  for  quantifying  a 
leak. 

In  cases  where  a  leak  is  not  quantified 
by  estimation,  EPA  is  proposing  that  if 
a  leak  is  detected,  the  reporter  must 
assume  that  the  duration  of  the  leak  is 
equal  to  the  duration  between 
demonstrated  null  monitoring  results 
unless  subsurface  monitoring  can  be 
used  to  provide  a  better  indication  on 
the  timing  of  the  leak.  EPA  finds  this 
conservative  approach  reasonable 
’  because  the  estimate  of  the  duration  of 
the  leak  directly  influences  the  estimate 
of  the  amount  of  CO2  emitted  to  the 
surface.  The  Agency  recognizes  that  this 
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approach  could  overestimate  emissions 
of  CO2.  EPA  considered  requiring  that 
the  MRV  plan  include  a  site-specific 
strategy  for  determining  duration  of  any 
leakage  defected  in  cases  where  a  leeik 
is  not  determined  by  estimation,  but 
EPA  concluded  that  this  approach 
would  allow  too  much  variation  in 
reporting  on  CO2  leakage  (if  any  occurs) 
and  would  make  the  quantities  of  CO2 
reported  as  sequestered  less  comparable. 
EPA  seeks  comment  on  the  selected 
approach  for  determining  the  duration 
of  the  leak  event  and  the  alternatives. 
EPA  is  proposing  that  if  multiple  CO2 
leaks  to  the  surface  occur  in  a  reporting 
year,  the  mass  of  each  leak  should  be 
quantified  and  the  totals  then  aggregated 
for  reporting. 

An  approach  for  an  imcertainty 
assessment  of  the  leakage  estimates  and 
measurements  derived  from  the 
proposed  modeling  and  monitoring  at 
the  GS  facility  should  also  be  included 
in  this  comjxinent  of  the  MRV  plem. 

As  further  outlined  in  Section  II.E  of 
this  preamble,  EPA  is  proposing  that  if 
leakage  is  detected  during  a  given 
reporting  year,  the  GS  reporter  must 
submit  an  annual  report  addendum  to 
coincide  with  submission  of  the  next 
annual  report  (March  31  of  a  following 
year). 

.  Strategy  for  Establishing  Pre-Injection 
Environmental  Baselines.  EPA  is 
proposing  that  the  MRV  plan  describe 
when  and  how  pre-injection 
environmental  baselines  would  be 
established  based  on  the  strategy  for 
leak  detection  described  in  this  section 
of  the  preeunble.  The  GS  reporter  is 
required  to  establish  baselines  at 
potential  leakage  pathways  (based  on 
the  risk  of  leakage  fi'om  these  pathways), 
and  over  the  entire  spatial  area  of 
evaluation  for  periodic  evaluation  of 
unidentified  leakage  pathways.  Pre¬ 
injection  baselines  will  be  used  to 
evaluate  the  performance  of  the  site  and 
are  essential  to  detect  CO2  leakage  from 
the  site. 

CO2  is  ubiquitous  in  the  environment 
and  concentrations  may  vary  over  space 
and  time  [e.g.,  diurnally,  seasonally, 
annually).  Therefore,  determining 
background  levels  of  CO2  and 
understanding  natural  fluctuations  is 
necessary  to  discern  whether  detected 
CO2  is  attributable  to  leakage  or  to 
preexisting  sources.  It  is  also  important 
to  establish  baselines  before  injection 
because  many  of  the  instruments  used 
to  monitor  CO2  at  the  surface  do  not 
measure  fluxes  of  CO2  directly;  rather, 
the  instruments  are  useful  for  tracking 
the  injected  CO2  because  one  can 
compare  parameters  before  and  after 


injection  and  over  time.^® 

Environmental  baselines  at  the  facility 
before  injection  must  reflect  diurnal, 
seasonal,  and  annual  changes  in  not 
only  the  levels  of  CO2  but  also  in  other 
relevant  surface  and/or  near-surface 
conditions  [e.g.,  wind  speed).  Baseline 
monitoring  could  also  include  gas 
composition  and  isotopic  analysis  of  • 
any  background  fluxes  of  CO2,  which 
may  be  useful  for  distinguishing 
between  natural  (biogenic  or 
thermogenic)  and  anthropogenic  C02.^^ 
There  may  be  cases  in  which  CO2 
injection  has  taken  place  for  some  time 
(potentially  years,  as  in  the  case  of 
cunrently  operating  ER  projects)  and  the 
baseline  was  not  evaluated  pre¬ 
injection.  EPA  is  proposing  that  a 
facility  in  this  situation  would  outline 
in  this  component  of  the  MRV  plan 
alternatives  to  establishing  pre-injection 
baselines.  In  such  situations, 
alternatives  to  characterizing  baseline 
conditions  could  include  identification 
of  proximal  locations  where  diurnal, 
seasonal,  and  annual  measurements  that 
are  assumed  to  be  similar  to  pre¬ 
injection  conditions  at  the  site  can  be 
taken.  This  technique  was  used  by  a  site 
that  detected  annual  CO2  emissions  of 
about  3,800  tonnes/year  (0.01  percent  of 
total  injected  CO2)  from  surface 
monitoring  but  could  not  compare  the 
flux  to  a  pre-injection  baseline  to 
determine  what  percentage  was 
attributable  to  injected  C02.^®  Other 
approaches  could  include  permanent 
continuous  monitor  networks  with 
upwind  and  downwind  correlation  or 
mobile  monitoring  capable  of 
determining  local  ambient  background 
levels.  EPA  recognizes  the  challenge  in 
establishing  a  baseline  in  these  cases 
and  seeks  comment  on  this  proposed 
case-by-case  approach  and  on  whether 
real-time  determination  of 
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environmental  baseline  upwind  of 
potential  leakage  is  preferred. 

Tailor  Mass  Balance  Equation  for 
Sequestration.  As  explained  in  Section 
II.C  of  this  preamble,  a  GS  reporter 
would  be  required  to  report  the  annual 
amount  of  CO2  sequestered  at  a  facility 
using  a  mass  balance  equation,  in  which 
the  sum  of  CO2  emissions  would  be 
subtracted  from  the  amount  of  CO2 
injected  to  equal  the  amount  of  CO2 
sequestered.  A  specific  mass  balance 
equation  is  provided  in.the  regulatory 
text,  to  which  the  facility  must  apply 
site-specific  variables  based  on 
operational  conditions.  Accordingly, 

EPA  is  proposing  that  a  GS  reporter 
must  consider  whether  any  fugitive  or 
vented  CO2  surface  emissions  were 
measured  downstream  of  the  injection 
flow  meters  (j.e.,  between  the4njection 
flow  meter  and  the  injection  well).  If  so, 
these  quantities  should  not  be 
accounted  as  stored  and  should  be 
subtracted  from  the  mass  balance 
equation  as  a  variable.  A  GS  facility 
with  ER  operations  must  additionally 
consider  whether  any  fugitive  or  vented 
C02.emissions  were  measured  upstrecun 
of  the  production  flow  meters  [i.e., 
between  the  production  well  and  the 
separator)  and  how  much  produced  CO2 
is  not  successfully  measured  by  the 
production  flow  meter  because  it 
remains  dissolved  in  the  produced  oil  or 
gas.  For  ER  operations,  these  quantities 
should  not  be  accounted  as  stored  and 
should  also  be  subtracted  from  the  mass 
balance  equation  as  variables. 

EPA  is  proposing  that  GS  reporters  be 
required  to  include  a  written  summary 
of  these  considerations,  including  any 
assumptions  made  and  methodologies 
used  to  calculate  these  site-specific 
variables  over  the  reporting  year. 

4.  MRV  Plan  Approval  Process 

EPA  is  proposing  to  evaluate  each 
MRV  plan  to  ensure  that  the  GS  facility 
has  an  appropriate  strategy  in  place  to 
effectively  quantify  geologically 
sequestered  CO2.  EPA  will  evaluate  the 
adequacy  of  the  methodologies 
proposed  to  detect  and  quantify  leakage, 
including  whether  the  chosen 
monitoring  technologies  are  suitable  for 
the  type  of  leakage  pathway  and  for  the 
type  of  risk  evaluated  at  that  pathway. 

This  proposal  is  being  conducted 
under  CAA  section  114.  As  such,  it  does 
not  require  control  measures, 
remediation,  or  any  other  actions  that 
would  alter  operations  at  a  facility.  In 
order  to  develop,  gain  approval  of,  and 
implement  its  MRV  plan,  a  GS  facility 
would  not  be  expected  to  shut  down  or 
delay  its  operations.  EPA  developed  the 
proposed  reporting  requirements  with 
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consideration  for  business-as-usual 
operations  in  order  to  minimize  burden. 

Although  MRV  plan  approval  would 
be  an  inherently  EPA  function,  the 
Agency  is  considering  approaches  and 
processes  to  streamline  and  facilitate 
external  technical  input  in  the 
development  of  specific  evaluation 
criteria  or  guidelines,  particularly  at  the 
outset  of  the  program.  EPA  recognizes 
that  an  adaptive  approach  to  the  GS 
portion  of  this  proposal  will  be 
necessary  to  take  advantage  of  the 
experience  gained  in  developing  and 
implementing  MRV  plans  and  in 
complying  with  the  proposed  UIC  Class 
VI  requirements.  EPA  expects  to  update 
the  guidelines  and  requirements  of  an 
MRV  plan  over  time  as  technologies, 
methodologies,  and  scientific 
understanding  of  GS  evolve;  and  the 
Agency  believes  that  the  site-specific 
nature  of  the  MRV  plan  enables  the 
proposed  approach  to  adapt  and 
improve  over  time. 

E.  Selection  of  Schedule  and  Process  for 
Reporting 

1.  First  Tier  Reporting  Requirements  for 
Injection  Facilities 

All  injection  facilities  that  meet  the 
definitioiis  in  subpart  RR  and  that  are  in 
active  operation  when  this  proposed 
rule  is  finalized  would  begin  collecting 
data  on  CO2  injected,  CO2  transferred 
from  offsite,  and  source  of  CO2,  if 
known,  on  January  1,  2011,  covering  a 
period  between  January  1  to  December 
31.  Data  would  be  submitted  to  EPA  by 
operating  facilities  in  an  annual  report 
on  each  March  31  of  each  calendar  year, 
beginning  with  March  31,  2012,  for  data 
collected  in  the  previous  calendar  year. 

The  Agency  plans  to  issue  the  final 
rule  in  sufficient  time  for  existing 
injeotion  facilities  to  prepare  for 
monitoring  and  reporting  before  January 
1,  2011,  and  to  begin  monitoring  GO2 
injection  and  CO2  transferred  fi:om 
offsite  on  January  1,  2011.  Preparation 
would  include  studying  the  final  rule, 
determining  whether  it  applies  to  the 
facility,  identifying  the  requirements 
with  which  the  facility  must  comply, 
and  preparing  to  monitor  and  collect  the 
required  data  needed  to  calculate  and 
report  GHG  emissions.  However,  EPA 
recognizes  that  meeting  that  goal  may  be 
challenging  and  seek  comments  on 
alternative  effective  dates. 

The  date  on  which  a  new  facility 
begins  injecting  CO2  is  the  date  on 
which  a  new  facility  must  begin 
monitoring  the  first  tier  of  requirements 
for  subpart  RR.  The  annual  report 
submitted  by  the  new  facility  on  March 
31  of  the  year  following  start-up 


therefore  may  include  data  for  only  part 
of  the  year. 

2.  Second  Tier  Reporting  Requirements 
for  GS  Facilities — Submission, 

Approval,  and  Reporting 

EPA  is  proposing  that  all  GS  facilities 
and  any  injection  facilities  that  opt-in  to 
the  GS  monitoring  and  reporting 
requirements  would  submit  MRV  plans 
to  EPA  and  seek  EPA  approval.  Where 
the  GS  facility  would  be  relying  on  a 
new  UIC  Class  VI  permit  for  MRV  plan 
requirements,  EPA  anticipates  that  the 
MRV  plan  review  would  be  conducted 
concurrently  with  the  UIC  Class  VI 
permit  review.  EPA  would  require  the 
unique  identification  number  associated 
with  the  permit  application  and 
notification  of  approval  of  the  UIC  Class 
VI  permit.  Once  an  MRV  plan  is 
approved  by  EPA,  the  GS  facility  would 
implement  it  and  then  begin  collecting 
data  on  CO2  emitted  and  CO2 
sequestered.  Finally,  the  reporter  would 
include  this  additional  quantitative  data 
in  the  first  annual  report  submitted  to 
EPA  after  the  approved  MRV  plan  has 
been  implemented  and  in  all  subsequent 
annual  reports.  An  annual  report 
addendum  would  also  be  required  to  be 
submitted  if  the  GS  facility  triggered  any 
of  the  addendum  submission 
requirements  outlined  in  this  proposal. 

The  Agency  seeks  to  establish  ah 
MRV  plan  submission  and  approval 
schedule  that  allows  the  GS  facility 
reporter  to  implement  its  plan  without 
delay.  Therefore,  EPA  is  proposing  a 
rolling  schedule  for  submission  of  the 
MRV  plan  to  EPA  whereby  the  reporter 
could  submit  the  plan  to  EPA  on  any 
calendar  date.  From  the  date  submitted, 
EPA  would  determine  if  the  application 
is  complete,  review  the  plan,  work  with 
each  reporter  to  ensure  that  the  MRV 
plan  appropriately  addresses  the 
requirements,  and  revise  the  plan 
accordingly.  This  interactive  process 
would  be  limited  to  a  reasonable  time 
period,  after  which  EPA  would  approve 
a  revised  MRV  plan. 

EPA'is  proposing  to  provide  for  an 
appeal  process  in  situations  where  the 
GS  facility  does  not  agree  with  the 
Agency’s  approved  plan.  One  option 
would  be  for  a  reporter  to  request  a 
formal  administrative  review  (and  if 
appropriate,  an  evidentiary  hecU'ing) 
with  the  Environmental  Appeals  Board 
using  the  appeal  procedures  provided  in 
40  CFR  Part  78.  Under  this  approach, 
filing  an  appeal  and  exhausting  all 
administrative  remedies  would  be  a 
prerequisite  to  seeking  judicial  review. 
Another  option  would  allow  the 
reporter  to  appeal  directly  with  the 
appropriate  court,  pursuaiit  to  CAA 
section  307(b)(1).  EPA  seeks  comment 


on  both  options  for  resolving  disputes 
regarding  MRV  plans,  or  whether  any 
alternative,  expedited  process  is  more 
appropriate. 

EPA  is  proposing  that  the  GS  facility 
must  begin  implementing  the  MRV  plan 
within  thirty  days  of  EPA  approval. 
Because  implementation  may  require 
more  than  thirty  days  (e.g.,  in  order  to 
establish  environmental  baselines),  it  is 
possible  that  implementation  would  not 
be  completed  within  30  days  of  EPA 
approval,  depending  on  the  MRV  plan; 
the  facility  would  follow 
implementation  as  set  forth  in  the 
facility’s  MRV  plan.  If  the  MRV  plan  is 
appealed,  EPA  is  proposing  to  require 
the  GS  facility  to  begin  implementation 
of  the  approved  plan  until  such  a  time 
that  the  MRV  plan  appeal  process  is 
complete.  EPA  seeks  comment  on 
whether  the  implementation  of  the  MRV 
plan  should  be  delayed  until  the  appeal 
is  resolved. 

Every  annual  report  submitted  by  the 
GS  facility  after  MRV  plan 
implementation  begins  would  include 
both  the  first  tier  of  data  required  of  all 
CO2  injection  facilities  and  the  second 
tier  of  data  related  to  GS.  In  the  first  year 
following  initial  MRV  plari 
implementation,  it  is  possible  that  the 
GS-related  data  collected  and  reported 
may  only  cover  part  of  the  year. 

EPA  is  proposing  that  an  injection 
facility  opting  in  to  the  GS  portion  of 
this  proposed  rule  may  submit  an  MRV 
plan  at  any  time.  All  other  GS  facilities 
will  be  required  to  submit  an  MRV  plan 
to  EPA  (A)  within  six  months  from  the 
time  that  their  UIC  permitting  authority 
confirms  the  area  of  review  or  (B)  hy 
December  31  of  the  year  that  the  UIC 
permitting  authority  confirms  the  area 
of  review,  whichever  date  is  later.  If 
such  facilities  already  have  a  UIC  permit 
as  of  the  date  of  publication  of  the  final 
subpart  RR  in  the  Federal  Register,  they 
must  submit  the  MRV  plan  to  EPA 
within  six  months  of  the  date  of 
publication  of  this  subpart.  This 
submission  deadline  would  allow  the 
facility  to  implement  all  monitoring 
required  by  EPA  as  quickly  and 
seamlessly  as  possible,  and  in  parallel 
with  a  facility’s  UIC  permit 
requirements.  All  facilities  that  are 
required  to  submit  an  MRV  plan  to  EPA 
will  be  allowed  to  request  an  extension 
of  up  to  an  additional  six  months.  In  the 
case  of  a  facility  that  is  not  under  the 
jurisdiction  of  the  SDWA,  the  MRV  plan 
submission  schedule  would  be  based  oil 
the  facility’s  relevant  permit,  rather  than 
a  UIC  permit.  EPA  seeks  comment  on 
this  approach  for  MRV  plem 
submissions  and  on  whether  an 
alternative  deadline,  such  as  a 
submission  deadline  based  on  when  a 
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GS  facility’s  UIC  permit  is  issued, 
would  be  more  appropriate  and 
efficient. 

EPA  seeks  comment  on  the  proposed 
roiling  submission  process  and  whether 
an  alternative  would  be  more 
appropriate.  For  example,  GS  facilities 
(both  required  and  opt-in  facilities) 
could  be  required  to  submit  an  MRV 
plan  by  a  specific  date  or  within  a 
specific  window  of  time  each  calendar 
year  if  they  plan  to  begin  operating  in 
the  subsequent  calendar  year. 

3.  Second  Tier  Reporting  Requirements 
for  GS  Facilities — Post  Implementation 

Once  a  reporter  begins  implementing 
an  EPA-approved  MRV  plan,  it  may  be 
required  to  submit  additional 
information  to  EPA,  either  through  an 
annual  report  addendum,  or  through  re¬ 
submitting  a  revised  MRV  plan  for  EPA 
approval. 

When  a  reporter  initially  develops  an 
MRV  plan,  it  does  so  based  on  its 
existing  understanding  of  the  GS  facility 
site  characterization  and  in  some  cases 
previous  experience  with  CO2  injection, 
modeling,  and  monitoring.  When  EPA 
reviews  the  plan,  it  evaluates  whether 
the  procedures  proposed  will  result  in 
the  most  effective  collection  of  data 
possible  and  practical,  given  this 
existing  understanding.  However,  EPA 
recognizes  that  a  reporter’s 
understanding  of  the  GS  facility  may 
evolve  because  of  new  information  or 
altered  site  conditions.  Under  these 
circumstances,  the  site  should  continue 
to  prioritize  the  most  effective  collection 
of  data  possible  and  practical,  even  if  it 
requires  an  adjustment  in  the 
monitoring  procedures  used.  The  site 
would  implement  these  adjustments  as 
needed  and  would  inform  EPA  about 
them  via  an  annual  report  addendum, 
submitted  at  the  same  time  as  the  next 
annual  report  (March  31  of  tjje 
subsequent  calendeu  year).  An  annual 
report  addendum  should  also  describe 
changes  to  the  spatial  area  of 
monitoring.  Data  reporting  should  not 
be  disrupted  as  a  result.  EPA  is 
proposing  that  the  annual  report 
addendum  will  not  require  EPA 
approval. 

A  reporter  would  also  be  required  to 
submit  an  annual  report  addendum  if 
leakage  is  detected.  The  addendum 
should  outline  the  procedures  or 
equipment  that  detected  the  leakage, 
what  assumptions  were  made  to 
quantify  the  detected  leakage  to  the 
surface,  including  assumptions  about 
when  the  leak  begem  and  the  duration  of 
the  leak,  and  any  adjustment  made  to 
the  MRV  plan.  If  the  number  reported 
for  leakage  represents  more  than  one 
leakage  event,  the  addendum  should 


describe  how  each  leak  was  detected 
and  quemtified. 

In  general,  the  MRV  plan  should  be 
revised  as  experience  is  gained  over  the 
course  of  the  project  (for  example,  as 
monitoring  results  are  used  to  validate 
and  update  model  predictions)  and 
should  keep  pace  with  the  development 
of  monitoring  instruments  and  methods. 
These  revisions  will  be  shared  with  EPA 
through  annual  report  addenda. 

EPA  seeks  comment  on  whether  the 
GS  facility  should  resubmit  an  MRV 
plan  at  a  minimum  frequency  that 
compiles  all  revisions  over  the  previous 
years  into  one  updated  document  and 
that  undergoes  an  EPA  approval 
process.  EPA  seeks  comment  on 
whether  such  a  routine  resubmission  is 
appropriate,  and  if  so  how  the  minimum 
frequency  for  re-submittal  should  be 
established.  This  minimum  frequency 
could  be  a  fixed  number  for  all  facilities, 
such  as  every  ten  years.  Alternatively,  it 
could  be  established  on  a  site-by-site 
basis  based  on  the  reporter’s  technical 
justification  or  on  the  minimum 
frequency  associated  with  the  re- 
evaluation  of  the  facility’s  spatial  area  of 
evaluation. 

EPA  is  proposing  that  the  MRV  plan 
must  be  revised  and  re-submitted  to 
EPA  for  approval  if  the  reporter  is  out 
of  compliance  with  its  UIC  permit  (or 
relevant  permit  in  the  case  of  a  facility 
that  is  not  under  the  jurisdiction  of  the 
SDWA),  or  if  EPA  deems  a  resubmission 
necessary  as  the  result  of  an  annual 
report  addendum  received  or  an  EPA 
on-site  audit  conducted  as  part  of  the 
MRR  verification  provisions.  EPA  seeks 
comment  on  whether  any  other  events 
or  conditions  should  require 
resubmission  of  the  MRV  plan.  In 
addition,  EPA  is  proposing  that  the  GS 
facility  under  its  own  volition  could 
submit  a  revised  MRV  plqn  in  any 
reporting  year.  Resubmitted  MRV  plans 
would  be  accepted  on  a  rolling  basis  just 
as  initial  MRV  plans. 

4.  Annual  Reports 

For  this  proposed  rule,  EPA  seeks 
quantitative  data  firom  all  facilities  in  a 
consistent  format  and  at  a  consistent 
level,  in  a  timely  fashion  at  the 
beginning  of  every  reporting  year 
(covering  the  previous  year’s  data)  in 
order  to  electronically  verify  the  data, 
publish  it  as  authorized  by  the  CAA, 
and  use  the  collected  information  for 
the  purposes  described  in  this  proposal. 
Therefore,  EPA  is  proposing  that,  as 
with  the  other  data  reported  in  the  MRR, 
CO2  injection  and  sequestration  data 
would  be  reported  directly  to  EPA 
electronically  via  an  annual  report.  EPA 
is  also  proposing  that  MRV  plans  and 
annual  report  addenda  developed  by  GS 


facilities  would  be  submitted 
electronically  to  EPA.  To  minimize 
redundancy  and  burden  on  industry, 

EPA  has  considered  the  procedures, 
methodologies,  units,  quality  assurance 
and  quality  control  (QA/QC) 
requirements,  and  formats  required 
under  the  UIC  permit  classes  when 
developing  the  requirements  of  this 
proposed  rule.  EPA’s  intention  is  that 
reporters  use  the  same  data  to  meet  the 
reporting  requirements  of  both  programs 
to  the  greatest  extent  possible. 

All  injection  facilities  would  submit 
reports  with  quantitative  data  annually 
on  an  ongoing  basis.  The  snapshot  of 
information  provided  by  a  one-time 
information  collection  request  would 
not  provide  the  type  of  ongoing 
information  which  could  inform  the 
variety  of  potential  policy  options  being 
evaluated  for  addressing  climate  change. 
Due  to  the  comprehensive  reporting  and 
monitoring  requirements  in  this 
proposal,  the  Agency  has  concluded 
that  it  is  not  appropriate  to  require 
reporting  of  historical  emissions  data. 
EPA  proposed  and  evaluated  comments 
on  this  reporting  provision  under  the 
MRR.  The  historical  data  provision  of 
the  MRR  also  applies  to  today’s 
proposed  rule. 

Most  voluntary  and  mandatory  GHG 
reporting  programs  include  provisions 
for  operators  to  revise  previously 
submitted  data.  Under  the  final  MRR, 
EPA  requires  the  reporter  to  submit  a 
revised  report  within  45  days  of 
discovering  or  being  notified  by  EPA  of 
errors  in  an  annual  GHG  report.  The 
revised  report  must  correct  all  identified 
errors.  The  reporter  must  retain 
documentation  for  three  years  to 
support  any  revisions  made  to  an 
annual  GHG  report.  EPA  proposed  and 
evaluated  comments  on  this  reporting 
provision  under  the  MRR.  As  a  final 
provision  of  that  rule,  the  requirement 
to  submit  a  correct  report  within  45 
days  and  retention  of  documentation  for 
three  years  applies  to  today’s  rule. 

The  final  MRR  provides  a  mechanism 
for  facilities  to  exit  the  reporting 
program  when  they  are  below  a 
reporting  threshold  for  five  or  three 
consecutive  years,  depending  on  the 
exact  emissions  levels.  Because  of  the 
unique  nature  of  CO2  injection  and  GS 
activities  as  noted  in  the  threshold 
analysis  discussion  in  Section  II.B  of 
this  preamble,  EPA  is  proposing  that 
this  provision  would  not  apply  to  GS 
facilities.  Instead,  EPA  is  proposing  (hat 
all  CO2  injection  facilities  would  be 
allowed  to  cease  reporting  CO2  injection 
upon  the  plugging  of  the  injection  well 
or  wells  that  constitute  the  facility.  GS 
facilities  will  be  allowed  to  cease  all 
other  reporting  requirements  under  this 
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subpart  once  the  CO2  plume  and 
pressure  front  have  stabilized.  EPA  will 
accept  demonstrations  made  to  fulfill 
UIC  Class  VI  permit  requirements  in 
order  to  meet  requirements  for  ceasing 
GS  reporting  under  this  proposal.  EPA 
seeks  comment  on  this  approach  for 
allowing  facilities  to  cease  reporting. 

EPA  recognizes. that  there  are  other 
possible  approaches.  For  example,  the 
Agency  could  conform  the  mechanism 
that  other  facilities  use  for  exiting  the 
MRR  to  subpart  RR,  allowing  CO2 
injection  facilities  that  are  not  GS 
facilities  to  cease  reporting  if  they  are 
below  an  injection  threshold  for  five  or 
three  consecutive  years,  depending  on 
the  exact  injection  levels.  EPA  did  not 
propose  this  alternative  because  of  a 
lack  of  data  on  the  incidence  and  scale 
of  surface  emissions  and  leakage. 

Another  approach  would  be  to  provide 
a  “no  exit”  approach  for  GS  facilities, 
which  would  allow  EPA  to  obtain 
valuable  data  on  the  long-term  efficacy 
of  GS.  EPA  is  not  proposing  a  “no  exit” 
approach  because  the  Agency  wanted  to 
provide  an  opportimity  for  reporters  to 
cease  reporting.  However,  EPA  seeks 
comment  on  these  alternative 
approaches  for  allowing  facilities  to 
cease  reporting. 

Each  annual  report  developed  under 
•this  proposed  rule  would  contain  a 
signed  certification  by  a  Designated 
Representative  of  the  facility.  On  behalf 
of  the  reporter,  the  Designated 
Representative  would  certify  under 
penalty  of  law  that  the  report  has  been 
prepared  in  accordance  with  the 
requirements  of  40  CFR  part  98  and  that 
the  information  contained  in  the  report 
is  true  and  accurate,  based  on  a 
reasonable  inquiry  of  individuals 
responsible  for  obtaining  the 
information.  EPA  proposed  and 
evaluated  comments  on  these  reporting 
provisions  under  the  MRR.  As  final 
provisions  of  the  MRR,  they  apply  to 
today’s  proposal. 

5.  Data  Verification 

In  the  MRR,  EPA  will  verify  emissions 
data  electronically  using  numerous 
approaches  such  as:  Executing 
equations  and  comparing  the  results  to 
reported  data;  comparing  reported  data 
to  a  realistic  data  range;  comparing 
trends  in  reported  data  across  years; 
comparing  data  from  one  year  across 
reporters;  conducting  a  pass/fail  check 
on  binary  data;  collecting  secondary 
data  that  Ccm  proxy  emissions;  and 
conducting  statistical  analysis  to 
identify  outliers.  EPA  may  conduct 
selective  audits  on  facilities  whose  data 
raises  questions  during  the  verification 
process.  In  addition,  all  reporting 
entities  will  select  a  Designated 


Representative  to  certify  that  the  data 
reported  is  accurate  to  the  best  of  his/ 

her  khowledge.  '/'ti  --i 

For  this  proposed  rule,  EPA  is 
proposing  that  the  data  submitted  by  GS 
facilities  may  be  evaluated  and  verified 
manually  by  EPA  along  with  the 
qualitative  contents  of  the  MRV  plan 
(see  Section  II.D  of  this  preamble).  It 
may  be  that  electronic  verification  of  GS 
data  would  not  be  adequate  to  verify 
whether  the  EPA-approved  MRV  plan 
was  followed  and  whether  any  leakage 
was  detected  in  the  reporting  year  at  a 
particular  facility.  EPA  seeks  comment 
on  manual  evaluation  of  data  and 
qualitative  elements  of  an  MRV  plan. 

6.  Gonfidential  Business  Information 
(CBI) 

EPA’s  public  information  regulations 
contain  a  definition  of  “emissions  data” 
at  40  GFR  2.301,  and  EPA  has  discussed 
in  an  earlier  Federal  Register  notice 
what  data  elements  constitute  emissions 
data  that  cannot  be  withheld  as  CBI  (56 
FR  7042-7043,  February  21, 1991). 

While  determinations  about  whether 
information  claimed  as  CBI  and  whether 
the  information  meets  the  definition  of 
emissions  data  are  usually  made  on  a 
case-by-case  basis,  EPA  recognizes  that 
such  an  approach  would  be 
cumbersome  given  the  scope  of  the  MRR 
and  the  compelling  need  to  make  data 
that  are  not  CBI,  or  are  emissions  data, 
available  to  the  public.  For  this  reason, 
EPA  will  be  initiating  a  separate  notice 
and  comment  process  to  make  CBI  and 
emissions  data  determinations  for  the 
categories  of  data  collected  under  the 
MRR. 

As  stated  in  the  MRR,  EPA  will 
protect  any  information  claimed  as  CBI 
in  accordance  with  regulations  in  40 
CFR  part  2,  subpart  B.  However,  in 
general,  emissions  data  collected  under 
CAA  section  114  shall  be  available  to 
the  public  and  cannot  be  withheld  as 
CBI. 

F.  Selection  of  Procedures  for  Estimating 
Missing  Data 

EPA  has  concluded  that  it  is 
important  to  have  missing  data 
procedures  in  order  to  ensure  a 
complete  report  of  amounts  of  CO2  and 
emissions  from  a  p&rticular  facility.  In 
this  rule,  EPA  is  proposing  missing  data 
procedures  for  the  quarterly  values  of 
mass  or  volume  and  concentration  of 
these  streams,  and  CO2  transferred  from 
offsite.  EPA  is  proposing  that  these 
procedures  can  be  used  by  ail  injection 
facilities,  including  GS  facilities.  EPA  is 
also  proposing  procedures  for  missing 
data  on  CO2  production  from  GS 
facilities.  EPA  seeks  comment  on  these 
procedures  and  on  whether  it  is  .  , 


appropriate  to  provide  missing  data 
procedures  for  GS  facilities. 

EPA  is  not  proposing  missing  data 
procedures  for  leakage  quantification. 
EPA  is  proposing  that  the  MRV  plan 
include  quantification  methods  and 
assumptions  for  all  potential  leakage 
scenarios.  If  leakage  is  detected  for 
which  a  quantification  approach  is  not 
outlined  in  the  plan,  this  information 
must  be  included  in  the  addendum. 

G.  Selection  of  Records  To  Retain 

EPA  is  proposing  that,  in  addition  to 
the  records  required  by  §  98.3(g),  each . 
facility  must  retain  quarterly  records  of 
injected  GO2  and  CO2  transferred  from 
offsite  sources,  including  mass  flow  or 
volumetric  flow  at  standard  conditions 
and  operating  conditions,  operating 
temperature  and  pressure,  and 
concentration  of  these  streams.  EPA  is 
proposing  that  GS  facilities  would  also 
retain  quarterly  records  of  produced 
CO2,  if  applicable,  including  mass  flow 
or  volumetric  flow  at  standard 
conditions  and  operating  conditions, 
operating  temperature  and  pressure,  and 
concentration  of  these  streams;  annual 
Tecords  of  the  emitted  CO2  from 
subsurface  geologic  formation  leakage 
pathways;  and  any  other  records  as 
outlined  for  retention  in  your  MRV 
plan.  EPA  seeks  comment  on  these 
record  retention  requirements. 

III.  Economic  Impacts  of  the  Proposed 
Rule 

This  section  of  the  preamble  examines 
the  costs  and  economic  impacts  of  the 
proposed  rulemaking  for  GO2  injection 
and  GS  and  the  estimated  economic 
impacts  of  the  rule  on  affected  entities, 
including  estimated  impacts  on  small 
entities.  Complete  detail  of  the 
economic  impacts  of  the  proposed  rule 
can  be  found  in  the  text  of  the  economic 
impact  analysis  (EIA)  (EPA-HQ-OAR- 
2009-0926).  EPA  seeks  comment  on  the 
methodology  and  data  used  for  the 
analysis. 

A.  How  were  compliance  costs 
estimated? 

1.  Summary  of  Method  Used  To 
Estimate  Compliance  Costs 

EPA  estimated  costs  of  complying 
with  this  proposed  rule  and  the  total 
incremental  annual  cost  of  compliance. 
A  base  case  is  created  assuming  relevant 
monitoring  costs  required  under  UIC 
requirements  (including  the  UIC  Class 
VI  proposal).  Then  incremental 
reporting  from  geologic  storage  sites 
were  evaluated  in  terms  required 
technologies,  practices,  and  costs. 

The  estimated  costs  include  capital 
and  operating  and  maintenance  (O&M) 
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including  labor  costs.  The  cost  of 
drilling  and  equipping  wells  represents 
a  large  component  of  sequestration  ■  ‘  •  - 

costs.  Examples  of  other  costs  include 
seismic  data  acquisition,  periodic 
sampling  and  testing  of  the  injected 
CO2. 

The  estimated  costs  are  based  on 
hypothetical  or  pro-forma  sites  for 
various  t5rpes  of  projects  such  as  R&D 
GS  projects,  commercial  saline 
formation  projects,  and  ER  GS  projects. 
The  geologic  and  engineering 
assumptions  for  these  pro-forma 
projects  are  the  same  as  those  used  by 
the  EPA  Office  of  Water  in  the  proposed 
UIC  Class  VI  rule  for  CO2  injection 
wells.  The  costs  are  presented  in  2008 
dollars. 

The  capital  costs  are  annualized  using 
an  interest  rate  of  7%  with  projects 


lasting  7  years  or  20  years.  Next,  annual 
O&M  costs  are  added  to  the  annualized 
capital  costs  to  determine  total  annual 
direct  costs.  Finally,  a  20  percent 
overhead  and  general  and 
administrative  cost  factor  is  added  to 
obtain  total  annual  costs.  These  are  then 
divided  by  the  amount  assumed  to  be 
injected  each  year  in  the  pro-forma 
project  to  arrive  at  total  costs  per  metric 
ton  of  CO2  injected.  These  per-ton  costs 
are  then  used  to  estimate  total  annual 
costs  for  the  level  of  injection  expected 
in  the  activity  baseline. 

B.  What  are  the  costs  of  the  proposed 
rule? 

1.  Summary  of  Costs 

The  total  annualized  costs  incurred 
under  the  rule  by  these  entities  would 


be  approximately  $714,000  ($2008 
dollars),  as  illustrated  in  Table  7  of  this 
preamble.  The  public  sector  burden 
estimate  is  $344,000  for  program 
implementation  and  verification 
activities.  This  may  underestimate  the 
total  public  sector  burden  depending  on 
the  extent  to  which  DOE  R&D  projects 
funded  with  public  dollars  transition  to 
demonstration  or  commercial  GS,  and 
consequently  incur  costs  associated 
with  monitoring,  reporting  and 
verification.  Given  uncertainties  related 
to  project  adoption  and  the  costs  of  the 
reporting  program,  EPA  considered  two 
other  private  cost  scenarios  (one  higher 
and  one  lower  than  the  reference  cost 
scenario)  in  order  to  assess  a  range  of 
economic  impacts  on  affected  entities, 
as  illustrated  in  table  8  of  this  preamble. 


Table  7 — National  Annualized  Mandatory  Reporting  Costs  Estimates  (2008$);  Subpart  RR 


Number  of 
projects 


Metric  tons 
CO2  injected 
per  year 


Total  annual 
cost 

(thousand, 

2008$) 


R&D  . 

CO2  Injection  Facilities  (no  GS) ' 
Private  Sector,  Total  All  Projects 
Private  Sector,  Average  ($/ton)  .. 

Public  Sector,  Total  . 

National  Total . 


'  Includes  Class  II  ER  Facilities. 


Table  8— Annualized  Reporting  Costs  per  Project  (2008$);  Subpart  RR 


Average 

Alternative  cost  scenarios 


GS  Facilities  (cotpmercial  saline)  ^ 

GS  Facilities  (ER'  opt  in) . . 

CO2  Injection  Facilities  . 


Reference 

Low 

High 

($1,000) 

($1,000) 

($1,000) 

289 

7 

470 

1,679 

1,485 

1,804 

4 

4 

4 

^  Includes  Class  II  ER  Facilities. 


C.  What  are  the  economic  impacts  of  the 
proposed  rule? 

1.  Summary  of  Economic  Impacts 

EPA  assessed  how  the  regulatory 
program  may  influence  the  profitability 
of  companies  by  comparing  the 


monitoring  progreun  costs  to  total  sales 
(i.e.,  a  “sales”  test).  Given  limited  data 
on  commercial  GS  operations,  EPA 
restricted  the  analysis  to  ER  operations 
(approximately  90  percent  of  the  fields). 
To  do  this,  EPA  divided  the  average 
annualized  mandatory  reporting  costs 


per  field  by  the  estimated  revenue  for  a 
representative  field.  Sales  test  ratios  are 
between  3.1  to  3.3  percent  for  GS 
facilities  (ER  opt  in).  In  contrast,  ER  CO2 
injection  facilities  (no  GS)  sales  test 
ratios  are  below  O.Ol' percent,  as 
illustrated  in  Table  9  of  this  preamble. 


Table  9— Estimated  Annual  Revenue  for  a  Representative  Commercial  ER  Field  Operation  (2008$) 


Cost-to-Sales  Ratios  (CSRs) 


Alternative  cost  scenarios 


Reference 

(percent) 


Low 

(percent) 


High 

(percent) 


GS  Facilities  (ER  opt  in) . 

CO2  Injection  Facilities  (no  GS)  ^  . 

^  Includes  Class  H  ER  Facilities. 
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D.  What  are  the  impacts  of  the  proposed 
rule  on  small  businesses? 

1.  Summary  of  Impacts  on  Small 
Businesses 

As  required  by  the  RFA  and  SBREFA, 
EPA  assessed  the  potential  impacts  of 
the  rule  on  small  entities  (small 
businesses,  governments,  and  non-profit 
organizations).  (See  Section  IV.C  of  this 
preamble  for  definitions  of  small 
entities.) 

After  considering  the  economic 
impact  of  the  rule  on  small  entities,  EPA 
has  concluded  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Currently  EPA  believes  small  ER 
operations  will  most  likely  be  UIC  Class 
II  ER  projects.  As  shown  in  Table  9  of 
this  preamble,  the  average  ratio  of 
annualized  reporting  program  costs  to 
revenues  of  a  typical  ER  operation  likely 
owned  hy  a  representative  small 
enterprise  was  less  than  0.1%. 

Although  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 

EPA  nonetheless  took  several  steps  to 
reduce  the  impact  of  this  rule  on  small 
entities.  For  example,  EPA  is  proposing 
monitoring  and  reporting  requirements 
that  build  off  of  the  UIC  program.  In 
addition,  EPA  is  proposing  equipment 
and  methods  that  may  already  be  in  use 
by  a  facility  for  compliance  with  its  UIC 
permit.  Also,  EPA  is  requiring  annual 
reporting  instead  of  more  frequent 
reporting. 

In  addition  to  the  public  hearing  that 
EPA  plans  to  hold,  EPA  has  an  open 
door  policy,  similar  to  the  outreach 
conducted  during  the  development  of 
the  proposed  and  final  MRR.  Details  of 
these  meetings  are  available  in  the 
docket  (EPA-HQ-OAR-2009-0926). 

E.  What  are  the  benefits  of  the  proposed 
rule  for  society? 

EPA  examined  the  potential  benefits 
of  this  proposed  rule.  EPA’s  previous 
analysis  of  the  MRR  discussed  the 
benefits  of  a  reporting  system  with 
respect  to  policy  making  relevance, 
transparency  issues,  market  efficiency. 
Instead  of  a  quantitative  analysis  of  the 
benefits,  EPA  conducted  a  systematic 
literature  review  of  existing  studies 
including  government,  consulting,  and 
scholarly  reports.  ' 

The  greatest  benefit  of  mandatory 
reporting  of  industry  GHG  emissions  to 
government  will  be  realized  in 
developing  future  GHG  policies.  For 
example,  in  the  EU’s  Emissions  Trading 
System,  a  lack  of  accurate  monitoring  at 
the  facility  level  before  establishing  CO2 
allowance  permits  resulted  in  allocation 
of  permits  for  emissions  levels  an 


average  of  15  percent  above  actual  levels 
in  every  country  except  the  United 
Kingdom.  > 

Benefits  to  industry  of  GHG  emissions 
monitoring  include  the  value  of  having 
independent,  verifiable  data  to  present 
to  the  public  to  demonstrate  appropriate 
environmental  stewardship,  and  a  better 
understanding  of  their  emission  levels 
and  sources  to  identify  opportunities  to 
reduce  emissions.  Such  monitoring 
allows  for  inclusion  of  standardized 
GHG  data  into  environmental 
management  systems,  providing  the 
necessary  information  to  achieve  and 
disseminate  their  environmental 
achievements. 

Standardization  will  also  he  a  benefit 
to  industry,  once  facilities  invest  in  the 
institutional  knowledge  and  systems  to 
report  emissions,  the  cost  of  monitoring 
should  fall  and  the  accuracy  of  the 
accounting  should  improve.  A 
standardized  reporting  program  will 
also  allow  for  facilities  to  benchmark 
themselves  against  similar  facilities  to 
understand  better  their  relative  standing 
within  their  industry. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Section  3(f)(1)  of  Executive 
Order  12866  (58  FR  51735,  October  4, 
1993),  this  proposed  action  is  not  by 
itself  an  “economically  significant 
regulatory  action”  because  it  is  unlikely 
to  have  an  annual  economic  effect  of 
less  than  $100  million.  EPA’s  cost 
analysis,  presented  in  Section  4  of  the 
EIA,  estimates  that  for  the  minimum 
reporting  under  the  recommended 
regulatory  option,  the  total  annualized 
cost  of  the  rule  will  be  approximately 
$713,000  (in  2008$)  during  the  first  year 
of  the  program  and  $713,000  in 
subsequent  years  (including  $0.3 
million  of  programmatic  costs  to  the 
Agency).  This  proposed  action  adds 
subpart  RR  to  the  MRR,  which  was  a 
significant  regulatory  action.  Thus,  EPA 
has  chosen  to  analyze  the  impacts  of 
subpart  RR  as  if  it  were  significant.  EPA 
submitted  this  proposed  action  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  Executive 
Order  12866,  and  any  changes  made  in 
response  to  OMB  recommendations 
have  been  documented  in  the  docket  for 
this  proposed  action. 

In  addition,  EPA  prepared  an  analysis 
of  the  potential  costs  associated  with 
this  proposed  action.  This  analysis  is 
contained  in  the  “Economic  Impact 
Analysis  for  the  Mandatory  Reporting  of 
Greenhouse  Gas  Emissions  Subpart  RR” 
(EPA-HQ-OAR-2009-0926).  A  copy  of 


the  analysis  is  available  in  the  docket 
for  this  action  and  the  analysis  is  briefly 
summarized  here.  In  this  report,  EPA 
has  identified  the  regulatory  options 
considered,  their  costs,  the  emissions 
that  "would  likely  be  reported  under 
each  option,  and  explained  the  selection 
of  the  option  chosen  for  the  rule. 

Overall,  EPA  has  concluded  that  the 
costs  of  this  proposed  rule  are 
outweighed  by  the  potential  benefits  of 
more  comprehensive  information  about 
GHGs. 

R.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  The 
Information  Collection  Request  (ICR) 
document  prepared  by  EPA  bas  been 
assigned  EPA  ICR  number  2372.01. 

EPA  has  identified  the  following  goals 
of  the  mandatory  reporting  system, 
including: 

•  Obtain  data  that  is  of  sufficient 
quality  that  it  can  be  used  to  analyze 
and  inform  the  development  of  a  range 
of  future  climate  change  policies  and 
potential  regulations. 

•  Balance  the  rule’s  coverage  to 
maximize  the  amount  of  emissions 
reported  while  excluding  small  emitters. 

•  Create  reporting  requirements  that 
are,  to  the  extent  possible  and 
appropriate,  coiisistent  with  existing 
GHG  reporting  programs  in  order  to 
reduce  reporting  burden  for  all  parties 
involved. 

The  information  from  CO2  injection 
and  GS  facilities  will  allow  EPA  to  make 
well-informed  decisions  about  whether 
and  how  to  use  the  CAA  to  regulate 
these  facilities  and  encourage  voluntary 
reductions.  Because  EPA  does  not  yet 
know  the  specific  policies  that  will  be 
adopted,  the  data  reported  through  the 
mandatory  reporting  system  should  be 
of  sufficient  quality  to  inform  policy 
and  program  development.  Also, 
consistent  with  the  Appropriations  Act, 
the  reporting  rule  covers  a  broad  range 
of  sectors  of  the  economy. 

This  information  collection  is 
mandatory  and  will  be  carried  out  under 
CAA  section  114.  Information  identified 
and  marked  as  Confidential  Business 
Information  (CBI)  will  not  be  disclosed 
except  in  accordance  with  procedures 
set  forth  in  40  CFR  Part  2.  However, 
emissions  information  collected  under 
CAA  section  114  generally  cannot  be 
claimed  as  CBI  and  will  be  made 
public.  39 


Although  CBI  determinations  are  usually  made 
on  a  case-by-case  basis,  EPA  has  issued  guidance 

•  .  Continued 
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The  projected  ICR  cost  and 
respondent  burden  is  $0.8  million  and 
4,510  hours  per  year.  The  estimated 
average  burden  per  response  is  6.8 
hoiurs;  the  frequency  of  response  is 
annual  for  all  respondents  that  must 
comply  with  the  rule’s  reporting 
requirements,  except  for  electricity¬ 
generating  units  that  are  already 
required  to  report  quarterly  under  40 
CFR  Part  75  (acid  rain  program);  and  the 
estimated  average  number  of  likely 
respondents  per  year  is  89.  The  cost 
burden  to  respondents  resulting  from 
the  collection  of  information  includes 
the  total  capital  and  start-up  cost 
annualized  over  the  equipment’s 
expected  useful  life  (averaging  $0.1 
million  per  year)  a  total  operation  and 
maintenance  component  (averaging  $0.3 
million  per  year),  and  a  labor  cost 
component  (averaging  $0.3  million  per 
year).  Burden  is  defined  at  5  CFR 
1320.3(b). 

These  cost  numbers  differ  from  those 
shown  elsewhere  in  the  EIA  because 
ICR  costs  represent  the  average  cost  over 
the  first  three  years  of  the  rule,  but  costs 
are  reported  elsewhere  in  the  EIA  for  the 
first  year  of  the  rule.  Also,  the  total  cost 
estimate  of  the  rule  in  the  EIA  includes 
the  cost  to  the  Agency  to  administer  the 
program.  The  ICR  differentiates  between 
respondent  burden  and  cost  to  the 
Agency. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  cvurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  in  40 
CFR  are  listed  in  40  CFR  Part  9.  When 
this  ICR  is  approved  by  OMB,  the 
Agency  will  publish  a  technical 
amendment  to  40  CFR  part  9  in  the 
Federal  Register  to  display  the  OMB 
control  number  for  the  approved 
information  collection  requirements 
contained  in  the  final  rule. 

To  comment  on  the  Agency’s  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  EPA  has  established 
a  public  docket  for  this  proposed  rule, 
which  includes  this  ICR,  under  Docket 
ID  number  EPA-HQ-OAR-2009-0926. 
Submit  any  comments  related  to  the  ICR 
to  EPA  and  OMB.  See  ADDRESSES 
section  at  the  beginning  of  this  notice 
for  where  to  submit  comments  to  EPA. 


in  an  earlier  Federal  Register  notice  on  what 
constitutes  emissions  data  that  cannot  be 
considered  CBI  (956  FR  7042—7043,  February  21, 
1991).  As  discussed  in  Section  II.R  of  the  Final 
MRR  preamble,  EPA  will  be  initiating  a  separate 
notice  and  comment  process  to  make  CBI  • 
determinations  for  the  data  collected  under  this 
proposed  rulemaking. 


Send  comments  to  OMB  at  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention:  Desk  Office  for  EPA. 
Since  OMB  is  required  to  make  a 
decision  concerning  the  ICR  between  30 
and  60  days  after  [date  of  publication], 
a  comment  to  OMB  is  best  assured  of  , 
having  its  full  effect  if  OMB  receives  it 
by  [publication  plus  30).  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

C.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
cmalysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today’s  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  Small  Business 
Administration’s  regulations  at  13  CFR 
121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  Currently  EPA 
believes  small  ER  operations  will  most 
likely  be  CO2  injection  facilities, 
including  Class  II  ER  projects.  The 
average  ratio  of  annualized  reporting 
program  costs  to  revenues  of  a  typical 
ER  operation  likely  owned  by 
representative  small  enterprises  is  less 
than  1% 

After  considering  the  economic 
impacts  of  today’s  proposed  rule  on 
small  entities,  I  therefore  certify  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Although  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  took  several  steps  to 
reduce  the  impact  of  this  rule  on  small 
entities.  For  example,  EPA  is  proposing 
monitoring  and  reporting  requirements 
that  build  off  of  the  UIC  program.  In 
addition,  EPA  is  proposing  equipment 
and  methods  that  may  already  be  in  use 
by  a  facility  for  compliance  with  its  UIC 
permit.  Also,  EPA  is  requiring  annual 
reporting  instead  of  more  frequent  .1! 


reporting*  In  addition  to  the  public 
hearing  that  EPA  plans  to  hold,  EPA  has 
an  open  door  policy,  similar  to  the 
outreach  conducted  during  the 
development  of  the  proposed  and  final 
MRR.  Details  of  these  meetings  are 
available  in  the  docket  (EPA-HQ-OAR- 
2009-0926). 

D.  Unfunded  Mandates  Reform  Act 
(UMRA) 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  final  rules  with  “Federal 
mandates”  that  may  result  in 
expenditures  to  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

This  proposed  rule  does  not  contain 
a  Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  Overall,  EPA  estimates 
that  the  total  annualized  costs  of  this 
proposed  rule  are  approximately 
$713,000  per  year.  Thus,  this  proposed 
rule  is  not  subject  to  the  requirements 
of  sections  202  or  205  of  UMRA. 

This  proposed  rule  is  also  not  subject 
to  the  requirements  of  section  203  of 
UMRA  because  it  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Facilities  subject  to  the  proposed  rule 
include  facilities  that  inject  CO2  for 
enhanced  recovery  of  crude  oil,  and 
those  intending  to  sequester  CO2.  None 
of  the  facilities  currently  known  to 
undertake  these  activities  are  owned  by 
small  governments. 

E.  Executive  Order  13132:  Federalism 

This  action  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  ihe  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  regulation 
applies  directly  to  facilities  that  inject 
CO2  underground.  Few,  if  any.  State  or 
local  government  facilities  would  be 
affected.  This  regulation  also  does  not 
limit  the  power  of  States  or  localities  to 
collect  GHG  data  and/or  regulate  GHG 
emissions.  Thus,  Executive  Order  13132 
■  does  not  apply  to  this  action. 
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In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  action  from  State  and  local 
officials. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (59  FR 
22951,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  in  the’  development  of 
regulatory  policies  that  have  tribal 
implications.” 

This  proposed  rule  is  not  expected  to 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  This  regulation 
applies  to  facilities  that  inject  CO2 
underground.  Few  facilities  expected  to 
be  affected  by,  the  rule  are  likely  to  be 
owned  by  tribal  governments.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  proposed  rule. 

Although  Executive  Order  13175  does 
not  apply  to  this  proposed  rule,  EPA 
sought  opportunities  to  provide 
information  to  tribal  governments  and 
representatives  during  development  of 
the  MRR.  In  consultation  with  EPA’s 
American  Indian  Environment  Office, 
EPA's  outreach  plan  included  tribes. 
During  the  proposal  phase,  EPA  staff 
provided  information  to  tribes  through 
conference  calls  with  multiple  Indian 
working  groups  and  organizations  at 
EPA  that  interact  with  tribes  and 
through  individual  calls  with  two  tribal 
board  members  of  TCR.  In  addition, 

EPA  prepared  a  short  article  on  the  GHG 
reporting  rule  that  appeared  on  the  front 
page  of  a  tribal  newsletter — Tribal  Air 
News— that  was  distributed  to  EPA/ 
Office  of  Air  Quality  Planning  & 
Standards’  network  of  tribal 
organizations.  EPA  gave  a  presentation 
on  various  climate  efforts,  including  the 
MRR,  at  the  National  Tribal  Conference 
on  Environmental  Management  in  June, 
2008.  In  addition,  EPA  had  copies  of  a 
short  information  sheet  distributed  at  a 
meeting  of  the  National  Tribal  Caucus. 
EPA  participated  in  a  ccmference  call 
with  tribal  air  coordinators  in  April 
2009  and  prepared  a  guidance  sheet  for 
Tribal  governments  on  the  proposed 
rule.  It  was  posted  on  the  MRR  Web  site 
and  published  in  the  Tribal  Air 
Newsletter.  For  a  complete  list  of  tribal 
contacts,  see  the  “Summary  of  EPA 
Outreach  Activities  for  Developing  the 
Greenhouse  Gas  Reporting  Rule,”  in  the 
MRR  Docket  (EPA-HQ-OAR-2008- 
0508-055).  In  addition  to  the 


consultation  activities  supporting  the 
MRR,  EPA  continues  to  provide 
requested  information  to  tribal 
governments  and  representatives  during 
development  of  MRR  source  categories 
that  have  not  been  finalized  (Track  II 
rules)  such  as  this  proposed  rulemaking. 
EPA  specifically  solicits  additional 
comment  on  this  proposed  action  from 
tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

EPA  interprets  EO  13045  (62  FR 
19885,  April  23, 1997)  as  applying  only 
to  those  regulatory  actions  that  concern 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  EO  has  the  potential  to  influence  the 
regulation.  This  proposed  action  is  not 
subject  to  EO  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  a 
“significant  energy  action”  as  defined  in 
EO  13211  (66  FR  28355,  May  22,  2001) 
'because  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Further, 
EPA  has  concluded  that  this  proposed 
rule  is  not  likely  to  have  any  adverse 
’  energy  effects.  This  proposed  rule 
relates  to  monitoring,  reporting  and 
recordkeeping  at  facilities  that  inject 
CO2  underground  and  does  not  impact 
energy  supply,  distribution  or  use. 
Therefore,  EPA  concludes  that  this 
proposed  rule  is  not  likely  to  have  any 
adverse  effects  on  energy  supply, 
distribution,  or  use. 

I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113  (15  U.S.C.  272  note)  directs  EPA  to 
use  voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  NTTAA  directs  EPA 
to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  involves 
technical  standards.  EPA  will  use 


voluntary  consensus  standards  from  at 
least  seven  different  voluntary 
consensus  standards  bodies,  including 
the  following;  American  Society  for 
Testing  and  Materials  (ASTM), 

American  Society  of  Mechanical 
Engineers  (ASME),  International 
Standards  Organization  (ISO),  Gas 
Processors  Association,  American  Gas 
Association,  American  Petroleum 
Institute,  and  National  Lime 
Association.  These  voluntary  consensus 
standards  will  help  facilities  monitor, 
report,  and  keep  records  of  CO2 
injections  or  geologic  sequestration,  and 
any  associated  GHG  emissions.  No  new 
test  methods  were  developed  for  this 
proposed  rule.  Instead,  from  existing 
rules  for  source  categories  and  voluntary 
greenhouse  gas  programs,  EPA 
identified  existing  means  of  monitoring, 
reporting,  and  keeping  records  of 
greenhouse  gas  emissions.  The  existing 
methods  (voluntary  consensus 
standards)  include  a  broad  range  of 
measurement  techniques,  such  as 
methods  to  measure  gas  or  liquid  flow; 
and  methods  to  gauge  and  measure 
petroleum  and  petroleum  products.  The 
test  methods  are  incorporated  by 
reference  into  the  proposed  rule  and  are 
available  as  specified  in  40  CFR  98.7. 

By  incorporating  voluntary  consensus 
standards  into  this  proposed  rule,  EPA 
is  both  meeting  the  requirements  of  the 
NTTAA  and  presenting  multiple 
options  and  flexibility  in  complying 
with  the  proposed  rule.  EPA  welcomes 
comments  on  this  aspect  of  the 
proposed  rulemaking  and,  specifically, 
invites  the  public  to  identify  > 
potentially-applicable  voluntary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
proposed  regulation. 

/.  Executive  Order  12898:  Federal 
Actions  to  Address  Environmental 
fustice  in  Minority  Populations  and 
Low-Income  Populations 

EO  12898  (59  FR  7629,  February  16, 
1994)  establishes  Federal  executive 
policy  on  environmental  justice.  Its 
main  provision  directs  Federal  agencies, 
to  the  greatest  extent  practicable  and 
permitted  by  law,  to  make 
environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  hi^ 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

EPA  has  determined  that  this 
proposed  rule  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  or  low-income  populations 
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because  it  does  not  affect  the  level  of 
protection  provided  to  human  health  or 
the  environment.  This  proposed  rule 
does  not  affect  the  level  of  protection 
provided  to  human  health  or  the 
environment  because  it  is  a  rule 
addressing  information  collection  and 
reporting  procedures. 

List  of  Subjects  in  40  CFR  Part  98 

Environmental  protection. 
Administrative  practice  and  procedure, 
Greenhouse  gases.  Incorporation  by 
reference.  Air  pollution  control. 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  22,  2010. 

Lisa  P.  Jackson, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  98— [AMENDED] 

1.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  A — [Amended] 

2.  Section  98.2  is  amended  by  revising 
paragraph  (a)  introductory  text  to  read 
as  follows: 

§98.2  Who  must  report? 

(a)  The  GHG  reporting  requirements 
and  related  monitoring,  recordkeeping, 
and  reporting  requirements  of  this  part 
apply  to  the  owners  and  operators  of 
any  facility  that  is  located  in  the  United 
States  or  under  or  attached  to  the  Outer 
Continental  Shelf  (as  defined  in  43 
U.S.C. -1331)  and  that  meets  the 
requirements  of  either  paragraph  (a)(1), 
(a)(2),  or  (a)(3)  of  this  section:  and  any 
supplier  that  meets  the  requirements  of 
paragraph  (a)(4)  of  this  section: 
***** 

3.  Section  98.6  is  amended  by  adding 
the  following  definitions  in  alphabetical 
order  to  read  as  follows: 

§98.6  Definitions. 

***** 

Outer  Continental  Shelf  means  all 
submerged  lands  lying  seawwd  and 
outside  of  the  area  of  lands  beneath 
navigable  waters  as  defined  in  43  U.S.C. 
1301,  and  of  which  the  subsoil  emd 
seabed  appertain  to  the  United  States 
and  are  subject  to  its  jurisdiction  and 
control. 

***** 

United  States  means  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  the  Virgin  Islands, 


Guam,  and  any  other  Commonwealth, 
territory  or  possession  of  the  United 
States,  as  well  as  the  territorial  sea  as 
defined  by  Presidential  Proclamation 
No.  5928. 

***** 

4.  Section  98.7  is  amended  by  revising 
paragraph  (e)(39)  to  read  as  follows: 

§98.7  What  standardized  methods  are 
incorporated  by  reference  into  this  part? 
***** 

JgJ  *  *  * 

(39)  ASTM  El  747-95  (Reapproved 
2005)  Standard  Guide  for  Purity  of 
Carbon  Dioxide  Used  in  Supercritical 
Fluid  Applications,  IBR  approved  for 
§  98.424(b)  and  §  98.444(a). 
***** 

5.  Part  98  is  amended  by  adding 
subpeul  RR  to  read  as  follows: 

Sec. 

98.440  Definition  of  the  source  category. 

98.441  Reporting  threshold. 

98.442  GHGs  to  report. 

98.443  Calculating  CO2  Injection  and 
Sequestration. 

98.444  Monitoring  and  QA/QC 
requirements. 

98.445  Procedures  for  estimating  missing 
data. 

98.446  Data  reporting  requirements. 

98.447  Records  that  must  be  retained. 

98.448  Geologic  Sequestration  Monitoring, 
Reporting,  and  Verification  (MRV)  Plan. 

98.449  Definitions. 

Subpart  RR — Injection  and  Geologic 
Sequestration  of  Carbon  Dioxide 

§  98.440  Definition  of  the  source  category. 

(a)  The  injection  and  geologic 
sequestration  of  carbon  dioxide  (CO2) 
source  category  comprises  any  well  or 
group  of  wells  that  inject  CO2  into  the 
subsurface,  which  includes  under  a 
seabed  offshore.  The  source  category 
consists  of  all  wells  that  inject  CO2  into 
the  subsurface,  including  wells  for 
ge.ologic  sequestration  (GS)  or  for  any 
other  purpose. 

(b)  A  facility  that  is  subject  to  this  rule 
only  because  of  CO2  injection  wells  that 
do  not  meet  the  definition  of  geologic 
sequestration  facility  in  paragraph  (c)  of 
this  section  is  not  required  to  report 
emissions  under  any  other  subpart  of 
part  98. 

(c)  Geologic  sequestration  (GS) 
facility. 

(1)  For  the  purposes  of  this  source 
category,  a  geologic  sequestration 
facility  is  a  facility  that  injects  CO2  for 
the  long-term  containment  of  a  gaseous,  • 
liquid,  or  supercritical  CO2  stream  in 
subsurface  geologic  formations.  A 
facility  that  injects  CO2  to  enhance  the 
recovery  of  oil  or  natural  gas  is  not  a 
geologic  sequestration  facility  for  the 
purposes  of  this  source  category  unless 


the  facility  also  injects  the  CO2  in 
subsurface  geologic  formations  for  long¬ 
term  containment  of  a  gaseous,  liquid, 
or  supercritical  CO2  stream  and  chooses 
to  submit  a  monitoring,  reporting,  and 
verification  (MRV)  plan  to  EPA  that  is 
then  approved  by  EPA. 

(2)  A  facility  that  is  not  required  to 
report  for  the  purposes  of  this  source 
category  as  a  geologic  sequestration 
facility,  injects  CO2  for  the  long-term 
containment  of  a  gaseous,  liquid,  or 
supercritical  CO2  stream  in  subsurface 
geologic  formations,  and  chooses  to 
submit  an  MRV  plan  to  EPA  that  is  then 
approved  by  EPA,  is  a  geologic 
sequestration  facility. 

(3)  A  geologic  sequestration  facility 
includes  all  structures  associated  with 
injection  located  between  the  points  of 
CO2  transfer  onsite  and  the  injection 
wells. 

(4)  A  geologic  sequestration  facility 
that  injects  CO2  to  enhance  the  recovery 
of  oil  or  natural  gas  includes  all 
structures  associated  with  production 
located  between  the  production  wells 
and  the  separators. 

(d)  This  source  category  does  not 
include  the  following: 

(1)  Storage  of  CO2  above  ground. 

(2)  Temporary  storage  of  CO2  below 
ground. 

(3)  Transportation  or  distribution  of 
CO2. 

(4)  Purification,  compression,  or 
processing  of  CO2  at  the  surface. 

(5)  Capture  of  CO2. 

(6)  CO2  in  cement,  precipitated 
calcium  carbonate  (PCC),  or  any  other 
technique  that  does  not  involve 
injection  of  CO2  into  the  subsurface. 

§98.441  Reporting  threshold. 

(a)  You  must  report  under  this  subpart 
if  your  facility  is  an  injection  facility 
that  injects  CO2  into  the  subsurface  and 
the  facility  meets  requirements  of  either 
§  98.2(a)(1)  or  (a)(2). 

(b)  The  requirements  of  §  98.2(i)  do 
not  apply  to  this  subpart.  Once  a  facility 
is  subject  to  the  requirements  of  this 

.  subpart,  the  owner  or  operator  must 
continue  for  each  year  thereafter  to 
comply  with  all  requirements  of  this 
subpart,  including  the  requirement  to 
submit  annual  GHG  reports,  even  if  the 
facility  does  not  meet  the  applicability 
requirements  in  paragraph  (a)  of 
§  98.2(a)  of  this  part  in  a  future  year, 
unless  paragraphs  (b)(1)  or  (b)(2)  of  this 
section  apply. 

(1)  If  the  injection  well  or  wells 
constituting  the  facility  are  plugged  in 
compliance  with  the  facility’s 
Underground  Injection  Control  permit 
requirements  (or  relevant  permit 
requirements,  if  any,  in  the  case  of  a 
facility  that  is  not  under  the  jurisdiction 
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of  the  Safe  Drinking  Water  Act),  a 
facility  conducting  geologic 
sequestration  subject  to  the 
requirements  of  this  subpart  may 
discontinue  complying  with  §  98.442(a) 
and  §  98.442(b)  and  all  other  facilities 
subject  to  the  requirements  of  this 
subpart  may  discontinue  complying 
with  this  subpart.  The  owner  or  operator 
of  the  facility  must  notify  EPA  that  the 
injection  well  or  wells  constituting  the 
facility  have  been  plugged  in 
compliance  with  the  facility’s 
Underground  Injection  Control  permit 
requirements  (or  relevant  permit 
requirements,  if  any,  in  the  case  of  a 
facility  that  is  not  under  the  jurisdiction 
of  the  Safe  Drinking  Water  Act),  and 
such  notification  must  be  certified  as 
accurate  by  the  owner  or  operator  of  the 
facility.  The  owner  or  operator  must 
resume  reporting  for  any  future  calendar 
year  during  which  any  activities  that  are 
source  categories  of  this  subpart  resume 
operation. 

(2)  If  the  CO2  plume  and  pressure 
ft’ont  have  stabilized  and  the  GS  facility 
has  been  closed  in  compliance  with  the 
facility’s  Underground  Injection  Control 
permit  requirements  (or  relevant  permit 


Where: 

C02,v  =  Annual  CO2  mass  transferred  onsite 
from  offsite  sources  (metric  tons)  through 
transfer  point  v. 

Qp.v  =  Quarterly  mass  flow  rate  measurement 
for  transfer  point  v  in  quarter  p  (metric 
tons  per  quarter). 

Cco2.p.v  =  Quarterly  CO2  concentration 

measurement  in  flow  for  transfer  point  v 
in  quarter  p  (wt.  %CO2/100). 


requirements,  if  any,  in  the  case  of  a 
facility  that  is  not  under  the  jurisdiction 
of  the  Safe  Drinking  Water  Act),  a 
facility  conducting  geologic 
sequestration  may  discontinue 
complying  with  the  remainder  of  this 
subpart.  The  owner  or  operator  of  the 
facility  must  notify  EPA  that  the  CO2 
plume  and  pressure  fi'ont  have 
stabilized  and  the  GS  facility  has  been 
closed  in  compliance  with  the  facility’s 
Underground  Injection  Control  permit 
requirements  (or  relevant  permit 
requirements,  if  any,  in  the  case  of  a 
facility  that  is  not  under  the  jurisdiction 
of  the  Safe  Drinking  Water  Act),  and 
such  notification  must  be  certified  as 
accurate  by  the  owner  or  operator  of  the 
facility.  The  owner  or  operator  must 
resume  reporting  for  any  future  calendar 
year  during  which  any  activities  that  are 
source  categories  of  this  subpart  resume 
operation. 

§  98.442  GHGs  to  report. 

You  must  report: 

(a)  Mass  of  CO2  received  onsite. 

(b)  Mass  of  CO2  injected  into  the 
subsurface. 

(c)  Facilities  conducting  geologic 
sequestration  also  report: 

4 

C02,v  =  X  Qp.v  *  v 

p=\ 


p  =  quarter. 

V  =  transfer  point. 

(2)  For  each  transfer  point  for  which 
flow  is  measured  using  a  volumetric 
flow  meter,  you  must  calculate  the  total 
annual  mass  of  CO2  in  a  CO2  stream 
transferred  onsite  from  offsite  sources  in 
metric  tons  by  multiplying  the 


(1)  Mass  of  CO2  produced,  if  any. 

(2)  Mass  of  CO2  sequestered  in  the 
subsurface  geologic  formation. 

(3)  Mass  of  CO2  emitted  from 
subsurface  leaks. 

(4)  Mass  of  fugitive  and  vented  CO2 
emissions  from  surface  equipment  at  the 
facility  if  not  reported  under  subpart  W 
of  this  part. 

§  98.443  Calculating  CO2  Injection  and 
Sequestration. 

(a)  A  facility  must  calculate  and 
report  the  annual  mass  of  CO2 
transferred  to  the  facility  from  offsite 
sources  using  the  procedures  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of 
this  section. 

(1)  For  each  transfer  point  for  which 
flow  is  measured  using  a  mass  flow 
meter,  you  must  calculate  the  total 
annual  mass  of  CO2  in  a  CO2  stream 
transferred  onsite  from  offsite  sources  in 
metric  tons  by  multiplying  the  mass 
flow  by  the  CO2  concentration  in  the 
flow,  according  to  Equation  RR-1  of  this 
section.  You  must  collect  these  data 
quarterly.  Mass  flow  and  concentration 
data  measurements  must  be  made  in 
accordance  with  §  98.444. 


volumetric  flow  at  standard  conditions 
by  the  CO2  concentration  in  the  flow 
and  the  density  of  CO2  at  standard 
conditions,  according  to  Equation  RR-2 
of  this  section.  You  must  collect  these 
data  quarterly.  Volumetric  flow  and 
concentration  data  measurements  must 
be  made  in  accordance  with  §  98.444. 


^®2,v  -  X  Qp.v  *  ^p.v  *  ^COi,py  ^-2) 

p=\ 


Where: 

CO2.V  =  Annual  CO2  mass  transferred  onsite 
from  offsite  sources  (metric  tons)  through 
transfer  point  v. 

Qp.v  =  Quarterly  volumetric  flow  rate 
measurement  for  transfer  point  v  in  quarter 
.p  at  standard  conditions  (standard  cubic 
meters  per  quarter). 

Dp.v  =  Density  of  CO2  at  standard 
conditions  (metric  tons  per  standard  cubic 
meter):  0.0018704. 

Cco2.p.v  =  Quarterly  CO2  concentration 
measurement  in  flow  for  transfer  point  v  in 
quarter  p  (wt.  %CO2/100). 

p  =  quarter. 

V  =  transfer  point. 


(3)  To  aggregate  transfer  data  at  the 
facility  level,  you  must  sum  the  mass  of 
all  CO2  transferred  onsite  from  offsite 
sources  through  all  facility  transfer 
points  in  accordance  with  the  procedure 
specified  in  Equation  RR-3  of  this 
section. 

V 

G02t=XC02,v  (Eq.RR-3) 

V=1 

Where: 


CO2T  =  Total  annual  CO2  mass  transferred 
onsite  from  offsite  sources  (metric  tons) 
through  all  transfer  points  at  the  facility. 
CO2.V  =  Annual  CO2  mass  transferred  (metric 
tons)  through  transfer  point  v. 

V  =  transfer  point. 

(b)  A  facility  must  report  annually  the 
mass  of  CO2  injected  in  accordance  with 
the  procedures  specified  in  paragraphs 
(b)(1)  through  (b)(3)  of  this  section. 

(1)  For  each  point  at  which  the  flow 
of  an  injected  CO2  stream  is  measured 
using  a  mass  flow  meter,  you  must 
calculate  annually  the  total  mass  of  CO2 
in  the  CO2  stream  injected  in  metric 


18602 


Federal  Register / Vol.  75,  No.  69 /Monday,  April  12,  2010 /Proposed  Rules 


tons  by  multiplying  the  mass  flow  by 
the  CO2  concentration  in  the  flow, 
according  to  Equation  RR-4  of  this 


section.  You  must  collect  these  data  data  measurements  must  be  made  in 
quarterly.  Mass  flow  and  concentration  accordance  with  §  98.444. 


^^2,u  -  X  QpM  *  ^C02^p,u 

p=\ 


\ 

\ 

(Eq.  RR-4)  j 


Where: 

CXDi,u  =  Annual  CX)2  mass  injected  (metric 
tons)  as  measured  by  flow  meter  u. 

Qp.u  =  Quarterly  mass  flow  rate  measurement 
for  flow  meter  u  in  quarter  p  (metric  tons 
per  quarter). 

Cco24>.u  =  Quarterly  CO2  concentration 
measurement  in  flow  in  quarter  p  (wt. 
%CO2/100). 


p  =  quarter, 
u  =  flow  meter. 

(2)  For  each  point  at  which  the  flow 
of  an  injected  CO2  stream  is  measured 
using  a  volumetric  flow  meter,  you  must 
calculate  annually  the  total  mass  of  CO2 
in  the  CO2  stream  injected  in  metric 
tons  by  multiplying  the  volumetric  flow 


at  standard  conditions  by  the  CO2 
concentration  in  the  flow  and  the 
density  of  CO2  at  standard  conditions,  ^ 

according  to  Equation  RR-5  of  this  ti 

section.  You  must  collect  these  data 
quarterly.  Volumetric  flow  and 
concentration  data  measurements  must 
be  made  in  accordance  with  §  98.444. 


C02,u  -  X  Qpu  *  ^p.u  *  ^coi  p^  (Eq-  RR-5) 

p=i 


Where: 

CO2.U  =  Annual  CO2  mass  injected  (metric 
tons)  as  measmred  by  flow  meter  u. 

Qp.u  =  Quarterly  volumetric  flow  rate 

measurement  for  flow  meter  u  in  quarter 
p  at  standard  conditions  (standard  cubic 
meters  per  quarter). 

Dp.u  =  Density  of  CO2  at  standard  conditions 
(metric  tons  per  standard  cubic  meter): 
0.0018704. 

C<x)2.p.u  =  CO2  concentration  measurement  in 
flow  for  transfer  point  u  in  quarter  p  (wt. 
%CO2/100). 
p  =  quarter, 
u  =  flow  meter. 

(3)  To  aggregate  injection  data  at  the 
facility  level,  you  must  sum  the  mass  of 
all  CO2  injected  through  all  injection 
wells  at  the  facility  in  accordance  with 
the  procedure  specified  in  Equation  RR- 
6  of  this  section. 

u 

C02,=XC02,„  (Eq.RR-6) 

U=1 

Where: 


Where: 

C02,w  =  Aimual  CO2  mass  produced  (metric 
tons)  through  separator  w. 

Qp.w  =  Quarterly  mass  flow  rate  measurement 
for  separator  w  in  quarter  p  (metric  tons 
per  quarter). 

Cco24i.w  =  Quarterly  CXD2  concentration  ■ 
measurement  in  flow  for  separator  w  in 
quarter  p  (wt.  %  CO2/IOO). 


CO21  =  Total  annual  CO2  mass  injected 

(metric  tons)  through  all  injection  wells. 
CO2.U  =  Annual  CO2  mass  injected  (metric 
tons)  as  measured  by  flow  meter  u. 
u  =  flow  meter. 

(c)  All  GS  facilities  must  also  report 
the  mass  of  CO2  emitted  as  fugitive  or 
vented  emissions  from  surface 
equipment  (if  this  information  is  not 
required  to  be  reported  under  subpart  W 
of  this  part),  the  mass  of  CO2  produced 
(if  applicable),  the  mass  of  C(32  emitted 
firom  subsurface  leakage,  and  the  mass 
of  CO2  geologically  sequestered  in 
accordance  with  the  procedures  as 
specified  in  paragraphs  {c)(l)  through 
(c)(4)  of  this  section. 

(1)  If  you  do  not  report  CO2  emitted 
as  fugitive  or  vented  emissions  from 
surface  equipment  at  your  facility  in  the 
reporting  year  under  subpart  W  of  Ihis 
part,  you  must  report  them  under 
subpart  RR  of  this  part  in  accordance 
with  the  procedures  specified  in  subpart 
W  of  this  part  for  each  type  of  surface 

4 

CE)2,w  =  X  Qp.w  *  ^C02,p,w  E^E.-7) 

p=i 


p  =  quarter, 
w  =  separator. 

(ii)  For  each  gas-liquid  separator  for 
which  flow  is  measured  using  a 
volvunetric  flow  meter,  you  must 
calculate  annually  the  total  mass  of  CO2 
produced  firom  an  oil  or  gas  strecun  in 
metric  tons  by  multiplying  the 


equipment.  If  you  report  these 
emissions  under  subpart  W  of  this  part, 
you  do  not  need  to  report  these 
emissions  under  subpart  RR  of  this  part. 

(2)  You  must  calculate  the  annual 
mass  of  CO2  produced  from  oil  or  gas 
production  wells  (if  applicable)  at  the 
facility  for  each  separator  that  sends  a 
stream  of  gas  into  a  recycle  or  end  use 
system  in  accordance  with  the 
procedures  specified  in  paragraphs 
(c)(2)(i)  through  (c)(2)(iii)  of  this  section. 

(i)  For  each  gas-liquid  separator  for 
which  flow  is  measured  using  a  mass 
flow  meter,  you  must  calculate  annually 
the  total  mass  of  CO2  produced  from  an 
oil  or  gas  stream  in  metric  tons  by 
multiplying  the  mass  flow  by  the  CO2 
concentration  in  the  flow,  according  to 
Equation  RR-7  of  this  section.  You  must 
collect  these  data  quarterly.  Mass  flow 
and  concentration  data  measurements 
must  be  made  in  accordance  with 
§  98.444. 


volumetric  flow  at  standard  conditions 
by  the  CO2  concentration  in  the  flow 
and  the  density  of  CO2  at  standard 
conditions,  according  to  Equation  RR-8 
of  this  section.  You  must  collect  these 
data  quarterly.  Volumetric  flow  and 
concentration  data  measurements  must 
be  made  in  accordance  with  §  98.444. 
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-  ‘X  *  RR-8) 

p=\ 


Where: 

C02,w  =  Annual  CO2  mass  produced  (metric 
tons)  through  separator  w. 

Qp.w  =  Volumetric  flow  rate  measurement  for 
separator  w  in  quarter  p  at  standard 
conditions  (standard  cubic  meters  per 
quarter). 

Dp.w  =  Density  of  CO2  at  standard  conditions 
(metric  tons  per  standard  cubic  meter): 
0.0018704. 


Cco2.p.w  =  CO2  concentration  measurement  in 
flow  for  separator  w  in  quarter  p  (wt.  % 
CO2/IOO). 
p  =  quarter, 
w  =  separator. 

(iii)  To  aggregate  production  data  at 
the  facility  level,  you  must  sum  the 
mass  of  all  of  the  CO2  separated  at  each 
gas-liquid  separator  at  the  facility  in 
accordance  with  the  procedure  specified 
in  Equation  RR-9  of  this  section.  You 


must  assume  that  the  total  CO2 
measured  at  the  separator(s)  represents 
(100— X)%  of  the  total  CO2  produced.  In 
order  to  account  for  the  X%  of  CO2 
produced  that  is  estimated  to  remain 
with  the  produced  oil  and  gas,  you  must 
multiply  the  quarterly  mass  of  CO2 
measured  at  the  separator(s)  by 
(100+X)%.  The  value  of  X  must  be 
estimated  using  a  methodology 
approved  by  EPA  per  your  MRV  plan. 


W 

CO2P  =  (1 00  -f  X)%  *  ^  C02,w  (Eq.  RR-9) 

W=1 


Where: 

CO2P  =  Total  annual  CO2  mass  produced 
(metric  tons)  through  all  separators  in 
the  reporting  year. 

C02,w  =  Annual  CO2  mass  produced  (metric 
tons)  through  separator  w  in  the 
reporting  year. 

X  =  Percent  of  CO2  that  is  estimated  to 
remain  with  the  produced  oil  and  gas. 
w  =  separator. 

(3)  You  must  report  the  annual  mass 
of  CO2  that  is  emitted  from  each  leakage 
pathway  identified  in  your  MRV  plan. 
You  must  calculate  the  total  annual 
mass  of  CO2  emitted^ from  all  leakage 


pathways  at  the  facility  in  accordance 
with  the  procedure  specified  in 
Equation  RR-10  of  this  section. 

X 

C02E=XC02,,  (Eq.  RR-10) 

x=\ 

Where: 

CO2E  =  Total  annual  CO2  mass  emitted  from 
the  subsurface  geologic  formation  (metric 
tons)  at  the  facility  in  the  reporting  year. 
C02,x  =  Annual  CO2  mass  emitted  (metric 
tons)  at  leakage  pathway  x  in  the 
reporting  year. 

X  =  leakage  pathway. 


(4)  You  must  report  the  annual  mass 
of  CO2  that  is  sequestered  in  the 
subsurface  geologic  formation  in  the 
reporting  year  in  accordance  with  the 
procedures  specified  in  paragraphs 
(c)(4)(i)  and  (c)(4)(ii)  of  this  section. 

(i)  GS  facilities  that  are  conducting 
enhanced  recovery  operations  and  that 
are  actively  producing  oil  or  natural  gas 
must  calculate  the  annual  mass  of  CO2 
that  is  sequestered  in  the  underground 
subsurface  formation  in  the  reporting 
year  in  accordance  with  the  procedvu-e 
specified  in  Equation  RR-11  of  this 
section. 


CO2  =  CO2,  -  CO2P  -  CO2E  -  CO2F1  -  CO2FP  (Eq.  RR- 1 1 ) 


Where: 

CO2  =  Total  annual  CO2  mass  sequestered  in 
the  subsurface  geologic  formation  (metric 
tons)  at  the  facility  in  the  reporting  year. 

CO21  =  Total  annual  CO2  mass  injected 
(metric  tons)  at  the  facility  in  the 
reporting  year. 

CO2P  =  Total  annual  CO2  mass  produced 
(metric  tons)  at  the  facility  in  the 
reporting  year. 


CO2E  =  Total  annual  CO2  mass  emitted 
(metric  tons)  from  the  subsurface 
geologic  formation  in  the  reporting  year. 

CO2F1  =  Total  annual  CO2  mass  emitted 
(metric  tons)  as  fugitive  or  vented 
emissions  from  equipment  located  on  the 
surface  between  the  flow  meter  used  to 
measme  injection  quantity  and  the 
injection  wellhead. 

CO2FP  =  Total  annual  CO2  mass  emitted 
(metric  tons)  as  fugitive  or  vented 
emissions  from  equipment  located  on  the 


surface  between  the  production  wellhead 
and  of  the  flow  meter  used  to  measure 
production  quantity. 

(ii)  GS  facilities  that  are  not  actively 
producing  oil  or  natural  gas  must 
calculate  the  annual  mass  of  CO2  that  is 
sequestered  in  the  subsurface  geologic  ■ 
formation  in  the  reporting  year  in 
accordance  with  the  procedures 
specified  in  Equation  RR-12  of  this 
section. 


CO2  =  CO21  -  CO2E  -  CO2F1  (Eq.  RR- 1 2) 


Where: 

CO2  =  Total  annual  CO2  mass  sequestered  in 
the  subsurface  geologic  formation  (metric 
tons)  at  the  facility  in  the  reporting  year.  , 
CO21  =  Total  annual  CO2  mass  injected 
(metric  tons)  at  the  facility  in  the 
reporting  year. 


CO2E  =  Total  annual  CO2  mass  emitted 
(metric  tons)  from  the  subsurface 
geologic  formation  in  the  reporting  year. 

CO2F1  =  Total  annual  CO2  mass  emitted 
(metric  tons)  as  fugitive  or  vented 
emissions  from  equipment  located  on  the 
surface  between  the  flow  meter  used  to 
measiue  injection  quantity  and  the 
injection  wellhead. 


§  98.444  Monitoring  and  QA/QC 
requirements. 

(a)  All  reporters  must  adhere  to  the 
requirements  and  procedures  in 
paragraph  (a)  in  this  section  if  there  has 
been  no  EPA  direction  or  order 
specifying  a  preferred  method  of 
measurement. 
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(1)  You  must  determine  the  quantity 
transferred  by  following  the  most  ; 
appropriate  of  the  following  procedures: 

(1)  A  reporter  can  measure  quantity  at 
the  custody  transfer  meter  installed  at  , 
the  facility  boundary  prior  to  any 
subsequent  processing  operations  at  the 
facility. 

(ii)  If  you  took  ownership  of  the  CO2 
in  a  commercial  transaction,  you  can 
use  the  quantity  data  horn  the  sales 
contract  if  it  is  a  one-time  transaction  or 
fix»m  invoices  or  manifests  if  it  is  an 
ongoing  commercial  transaction  with 
discrete  shipments. 

(2)  The  point  of  measurement  for  the 
quantity  injected  is  specified  in 
paragraphs  (a)(2Ki)  and  (a)(2)(ii)  of  this 
section. 

(i)  For  facilities  regulated  by  the 
Underground  Injection  Control  program, 
the  point  of  measurement  is  the  flow 
meter  installed  at  the  facility  you 
already  use  to  comply  with  the  flow 
monitoring  and  reporting  provisions  of 
your  Underground  Injection  Control 
permit. 

(ii)  For  facilities  not  regulated  by  the 
Underground  Injection  Control  program 
because  they  are  outside  of  Safe 
Elrinking  Water  Act  jurisdiction,  the 
point  of  measurement  is  the  flow  meter 
installed  at  the  facility  you  already  use 
to  comply  with  the  flow  monitoring  and 
reporting  provisions  of  your  relevant 
permit.  If  no  such  requirement  exists, 
the  point  of  measurement  is  the  flow 
meter  installed  closest  to  the  point  of 
injection  at  your  facility. 

(3)  You  must  determine  the  quantity 
injected  by  using  a  flow  meter  or  meters. 

(4)  You  must  operate  and  calibrate  all 
flow  meters  used  to  measme  quantities 
reported  in  §  98.443  according  to  the 
following  procedure: 

(i)  You  must  use  an  appropriate 
standard  method  published  by  a 
consensus-based  standards  organization 
if  such  a  method  exists.  Consensus- 
based  standards  organizations  include, 
but  are  not  limited  to,  the  following: 
ASTM  International,  the  American 
National  Standards  Institute  (ANSI),  the 
American  Gas  Association  (AGA),  the 
American  Society  of  Mechanical 
Engineers  (ASME),  the  American 
Petroleum  Institute  (API),  and  the  North 
American  Energy  Standards  Board 
(NAESB). 

(ii)  Where  no  appropriate  standard 
method  developed  by  a  consensus-based 
standards  organization  exists,  you  must 
follow  industry  standard  practices. 

(iii)  You  must  ensure  that  any  flow 
meter  calibrations  performed  are  NIST 
traceable. 

(5)  You  must  determine  concentration 
of  the  transferred  CO2  stream  by 


following  the  most  appropriate  of  the 
following  procedures: 

(i)  A  repcMler  can  sample  the  CO2  ■ 
streeun  at  the  point  of  transfer  and 
measure  its  concentration. 

(ii)  If  you  took  ownership  of  the  CO2 
in  a  commercial  transaction  for  which 
the  sales  contract  was  contingent  on 
CO2  concentration,  and  if  the  supplier  of 
the  CO2  sampled  the  CO2  stream  and 
measured  its  concentration  per  the  sales 
contract  terms,  you  cem  use  the  CO2 
concentration  data  from  the  sales 
contract. 

(6)  You  must  determine  the  CO2 
concentration  of  the  injected  CO2  stream 
by  measuring  immediately  downstream 
of  the  flow  meter  as  specified  in 
paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this 
section. 

(7)  If  you  measure  the  concentration 
of  any  CO2  quantity  for  reporting,  you 
must  use  methods  that  conform  to 
applicable  chemical  analytical 
standards.  Acceptable  methods  include 
U.S.  Food  and  E)rug  Administration 
food-grade  specifications  for  CO2  (see  21 
CFR  184.1240)  and  ASTM  standard 

El 747-95  (Reapproved  2005)  Standard 
Guide  for  Purity  of  Carbon  Dioxide  Used 
in  Supercritical  Fluid  Applications 
(incorporated  by  reference,  see  §  98.7). 

(8)  You  must  determine  the 
transferred  CO2  concentration  and  flow 
quarterly. 

(9)  You  must  Scunple  the  injected  CO2 
concentration  and  calculate  the  flow 
quarterly. 

(10)  You  must  use  the  same 
calculation  methodology  throughout  a 
reporting  period  unless  you  provide  a 
written  explanation  of  why  a  change  in 
methodology  was  required. 

(11)  If  you  measure  the  flow  of  the 
CO2  transferred  or  injected  with  a 
volumetric  flow  meter,  you  shall 
convert  all  measured  volumes  of  carbon 
dioxide  to  the  following  standard 
industry  temperature  and  pressme 
conditions  for  use  in  equations  RR-2 
and  RR-5:  Standard  cubic  meters  at  a 
temperature  of  60  degrees  Fahrenheit 
and  at  an  absolute  pressure  of  1 
atmosphere. 

(b)  GS  facilities  must  additionally 
submit  an  MRV  plan  to  EPA,  receive 
approval  from  EPA,  and  adhere  to  the 
requirements  and  procedures  in 
paragraph  (b)  of  this  section. 

(1)  You  must  adhere  to  paragraphs 
(a)(1)  through  (a)(ll)  of  this  section. 

(2)  For  reporters  who  are  not  required 
to  report  the  quantity  of  CO2  emitted  as 
fugitive  or  vented  emissions  from 
surface  equipment  at  the  injection  site 
under  subpart  W  of  this  part,  and  are 
thereby  required  to  report  fugitive  and 
vented  emissions  from  surface 
equipment  under  this  subpart. 


monitoring  and  QA/QC  requirements  for 
these  data  should  be  followed  in 
accordance  with  procedures  specified  in 
subpart  W  of  this  part. 

(3)  The  point  of  measurement  for  the 
quantity  of  CO2  produced  from  oil  or 
natural  gas  production  wells  at  the  GS 
facility  is  a  flow  meter  directly 
downstream  of  each  separator  that  sends 
a  stream  of  gas  into  a  recycle  or  end  use 
system. 

(4)  The  point  of  measurement  for  the 
concentration  of  the  stream  of  CO2 
produced  is  directly  downstream  of 
each  separator  that  sends  a  stream  of  gas 
into  a  recycle  or  end  use  system. 

(5)  You  must  sample  the  produced 
CO2  concentration  and  flow  quarterly. 

(6)  A  reporter  must  follow  the 
procedures  outlined  in  the  most  recent 
MRV  plan  submitted  to  and  approved 
by  EPA  to  determine  the  quantity  of  CO2 
emitted  from  the  subsurface  geologic 
formation  and  the  percent  of  CO2  that  is 
estimated  to  remain  with  the  produced 
oil  and  natural  gas. 

(c)  For  2011,  a  facility  that  is  subject 
to  this  rule  only  because  of  a  CO2 
injection  well(s)  that  does  not  meet  the 
definition  of  GS  facility  in  §  98.440(c) 
may  follow  the  provisions  of  §  98.3(d)(1) 
through  (3)  for  best  available  monitoring 
methods  rather  than  follow  the 
monitoring  requirements  of  this  section. 
For  purposes  of  this  subpart,  any 
reference  to  the  year  2010  in  §  98.3(d)(1) 
through  (3)  shall  mean  2011. 

(d)  All  flow  meters  must  be  operated 
continuously. 

(e)  If  you  measure  the  flow  of  the  CO2 
produced  with  a  volumetric  flow  meter, 
you  shall  convert  all  measured  volumes 
of  carbon  dioxide  to  the  following 
standard  industry  temperature  and 
pressure  conditions  for  use  in  equation 
RR-8:  Standard  cubic  meters  at  a 
temperature  of  60  degrees  Fahrenheit 
and  at  an  absolute  pressure  of  1 
atmosphere. 

§  98.445  Procedures  for  estimating 
missing  data. 

(a)  A  complete  record  of  all  measured 
parameters  used  in  the  GHG  quantities 
calculations  is  required.  Whenever  the 
quality  assurance  procedures  for  all 
facilities  covered  under  this  subpart 
cannot  be  followed  to  measure  flow  and 
concentration,  the  most  appropriate  of 
the  following  missing  data  procedures 
must  be  followed  if  EPA  has  not 
specified  a  preferred  procedure: 

(1)  A  quarterly  quantity  of  CO2 
injected  that  is  missing  must  be 
estimated  using  the  quantity  of  CO2 
injected  from  the  nearest  previous 
period  of  time  at  a  similar  injection 
pressure. 
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(2)  A  quarterly  quantity  of  new  CO2 
transferre'd  onto  the  facility  from  offsite 
that  is  missing  must  be  estimated  using 
the  quantity  of  new  CO2  flow  based  on 
supplier  data  or  supplier-operated  flow 
meters. 

(3)  A  quarterly  concentration  value 
that  is  missing  must  be  estimated  using 
a  concentration  value  from  the  nearest 
previous  time  period. 

(b)  A  complete  record  of  all  measured 
parameters  used  in  the  GHG  quantities 
calculations  is  required.  Whenever  the 
quality  assurance  procedures  for 
facilities  conducting  GS  cannot  be 
followed,  the  most  appropriate  of  the 
following  missing  data  procedures  must 
be  followed: 

(1)  For  any  values  associated  with 
fugitive  or  vented  CO2  emissions  from 
surface  equipment  at  the  facility  that  are 
reported  in  this  supbart,  missing  data 
estimation  procedures  should  be 
followed  in  accordance  with  those 
specified  in  subpart  W  of  this  part. 

(2)  The  annual  quantity  of  CO2 
produced  from  the  subsurface  geologic 
formation  that  is  missing  must  be 
estimated  according  fo  the  following: 

(i)  If  an  applicable  procedure  was 
included  in  the  reporter’s  MRV  plan 
submitted  to  EPA,  that  procedure  must- 
be  applied. 

(ii)  If  the  procedure  included  in  the 
reporter’s  MRV  plan  is  not  applicable, 
or  if  the  reporter  did  not  include  a 
procedure  in  the  MRV  plan,  the  reporter 
must  estimate  annual  quantity  of  CO2 
produced  by  subtracting  the  annual 
quantity  of  CO2  transferred  onsite  from 
offsite  from  the  annual  quantity  of  CO2 
injected. 

(3)  The  annual  quantity  of  CO2 
emitted  from  the  subsurface  geologic 
formation  must  be  estimated  following 
the  procedure  included  in  the  reporter’s 
MRV  plan  submitted  to  EPA. 

(4)  All  other  missing  data  procedures, 
as  outlined  in  your  approved  MRV  plan 
must  be  followed. 

§98.446  Data  reporting  requirements. 

In  addition  to  the  information 
required  by  §  98.3(c),  report  the 
information  listed  in  this  sqction. 
Facilities  that  are  subject  to  this  rule 
only  because  of  CO2  injection  wells  and 
that  do  not  meet  the  definition  of  GS 
facility  in  §  98.440(c)  do  not  report  the 
information  in  §  98.3(c)(4). 

(a)  For  each  transfer  point  flow  meter 
(mass  or  volumetric),  report: 

(1)  GO2  quantity  transferred  onsite 
(metric  tons  or  standard  cubic  meters,  as 
appropriate)  in  each  quarter. 

(2)  CO2  concentration  in  flow  (volume 
or  wt.  %  GO2/IOO)  in  each  quarter. 

(3)  If  a  volumetric  flow  meter  is  used, 
volumetric  flow  rate  at  standard 


conditions  (standard  cubic  meters)  in 
each  quarter. 

(4)  If  a  mass  flow  meter  is  used,  mass 
flow  rate  (metric  tons)  in  each  quarter. 

(5)  The  standard  used  to  calculate 
each  value  in  paragraphs  (a)(1)  through 

(a) (4)  of  this  section. 

(6)  The  number  of  times  in  the 
reporting  year  for  which  substitute  data 
procedures  were  used  to  calculate 
values  reported  in  paragraphs  (a)(1) 
through  (a)(4)  of  this  section. 

(b)  For  each  injection  flow  meter 
(mass  or  volumetric),  report: 

(1)  CO2  quantity  injected  (metric  tons 
or  standard  cubic  meters)  in  each 
quarter. 

(2)  GO2  concentration  in  flow''(volume 
or  wt.  %  CO2/IOO)  in  each  quarter. 

(3)  If  a  volumetric  flow  meter  is  used,  - 
volumetric  flow  rate  at  standard 
conditions  (standard  cubic  meters)  in 
each  quarter. 

(4)  If  a  mass  flow  meter  is  used,  mass 
flow  rate  (metric  tons)  in  each  quarter. 

(5)  The  standard  used  to  calculate 
each  value  in  paragraphs  (b)(1)  through 

(b) (4)  of  this  section. 

(6)  The  number  of  times  in  the 
reporting  year  for  which  substitute  data 
procedures  were  used  to  calculate 
values  reported  in  paragraphs  (b)(1) 
through  (b)(4)  of  this  section.. 

(c)  The  source  of  the  supplied  CO2,  if 
known,  according  to  the  following 
categories: 

(1)  CO2  production  wells. 

(2)  Electric  generating  unit. 

(3)  Ethanol  plant. 

(4)  Pulp  and  paper  mill. 

(5)  Natural  gas  processing. 

(6)  Other  anthropogenic  source. 

(7)  Unknown. 

(d)  The  total  GO2  received  onsite 
(metric  tons)  in  the  reporting  year  as 
calculated  in  Equation  RR-3. 

(e)  The  total  CO2  injected  (metric 
tons)  in  the  reporting  year  as  calculated 
in  Equation  RR-6. 

(f)  GS  facilities  must  also  report  the 
following  information: 

(1)  If  you  do  not  report  under  subpart 
W  of  this  part,  report  the  annual  fugitive 
and  vented  CO2  emissions  from  surface 
equipment  (metric  tons)  located  in  the 
GS  facility  under  this  subpart. 

(2)  Annual  CO2  mass  emitted  (metric 
tons)  as  fugitive  or  vented  emissions 
from  equipment  located  on  the  surface 
between  the  flow  meter  used  to  measure 
injection  quantity  and  the  injection 
wellhead. 

(3)  Annual  CO2  mass  emitted  (metric 
tons)  as  fugitive  or  vented  emissions 
from  equipment  located  on  the  surface 
between  the  production  wellhead  and  of 
the  flow  meter  used  to  measure 
production  quantity. 

(4)  For  each  separator  flow  meter 
(mass  or  volumetric),  report: 


(i)  CO2  quantity  produced  (metric  tons 

or  standard  cubic  meters)  in  each 
quarter.  "  ' 

(ii)  GO2  concentration  in  flow  (volume 
or  wt.  %  GO2/IOO)  in  each  quarter. 

(5)  For  each  separator  volumetric  flow 
meter,  volumetric  flow  rate  at  standard 
conditions  (standard  cubic  meters)  in 
each  quarter. 

(6)  For  each  separator  mass  flow 
meter,  mass  flow  rate  (metric  tons)  in 
each  quarter. 

(7)  The  standard  use.d  to  calculate 
each  value  in  paragraphs  (f)(4)  through 
(f)(6)  of  this  section. 

(8)  The  number  of  times  in  the 
reporting  year  for  which  substitute  data 
procedures  were  used  to  calculate 
values  reported  in  paragraphs  (f)(4) 
through  (f)(6)  of  this  section. 

(9)  The  value  for  X  (%)  used  in 
Equation  RR-9  and  as  determined  in 
your  MRV  plan. 

(10)  Annual  CO2  produced  in  the 
reporting  year  as  calculated  in  Equation 

•  RR-9. 

(11)  For  each  leakage  pathway,  report 
the  CO2  (metric  tons)  emitted  through 
that  pathway  in  the  reporting  year. 

(12)  Annual  GO2  mass  emitted  (metric  ■ 
tons)  from  the  subsurface  geologic 
formation  at  the  facility  in  the  reporting 
year  as  calculated  by  Equation  RR-10. 

(13)  Annual  CO2  (metric  tons) 
sequestered  in  the  subsurface  geologic 
formation  in  the  reporting  year  as 
calculated  by  Equation  RR-11  or  RR-12. 

(14)  Cumulative  mass  of  CO2  reported 
as  sequestered  in  the  subsurface 
geologic  formation  in  all  years  since  you 
began  reporting. 

(15)  Date  that  the  most  recent  MRV 
plan  was  approved  and  the  MRV  plan 
approval  number  that  was  issued  by 
EPA. 

(16)  Whether  any  of  the  MRV  plan 
resubmissions  scenarios  were  triggered 
in  the  reporting  year  such  that  you  must 
submit  a  new  MRV  plan  in  the 
following  year. 

(17)  If  the  well  is  permitted  by  an 
Underground  Injection  Control 
permitting  authority,  for  each  injection 
well,  report: 

(i)  The  well  ID  number  used  for  the 
Underground  Injection  Control  permit. 

(ii)  The  Underground  Injection 
Control  permit  class. 

(18)  Any  other  reporting  requirement 
that  is  specified  in  your  MRV  plan. 

§  98.447  Records  that  must  be  retained. 

In  addition  to  the  records  required  by 
§  98.3(g),  you  must  retain  the  records 
specified  in  paragraphs  (a)  through  (c)  of 
this  section,  as  applicable. 

(a)  You  must  retain  quarterly  records 
of  injected  CO2  and  CO2  transferred  onto 
the  facility  from  offsite  sources, 
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including  mass  flow  or  volumetric  flow 
at  standard  conditions  and  operating 
conditions,  operating  temperature  and 
pressure,  and  concentration  of  these 
streams. 

(b)  GS  facilities  must  retain: 

(1)  Quarterly  records  of  produced 
CO2.  if  applicable,  including  mass  flow 
or  volumetric  flow  at  standard 
conditions  and  operating  conditions, 
operating  temperature  and  pressure,  and 
concentration  of  these  streams. 

(2)  Annual  records  of  the  emitted  CO2 
from  subsurface  geologic  formation 
leakage  pathways. 

(3)  Any  other  records  as  outlined  for 
retention  in  your  MRV  plan. 

§98.448  Geologic  Sequestration 
Monitoring,  Reporting,  and  Verification 
(MRV)  Plan. 

(a)  A  GS  facility  as  defined  in 
§  98.440(c)  of  this  subpart  must  follow 
the  procedures  outlined  in  this  section 
to  develop  a  monitoring,  reporting,  and 
verification  (MRV)  plan,  submit  it  to 
EPA,'receive  approval  from  EPA  on  the 
plan,  implement  the  plan,  and  submit 
annual  report  addenda. 

U)  You  must  develop  an  MRV  plan 
that  contains  the  following  components. 

(1)  An  assessment  of  the  risk  of 
leakage  of  CO2  to  the  surface. 

(ii)  A  strategy  for  detecting  and 
quantifying  any  CO2  leakage  to  the 
surface. 

(iii)  A  strategy  for  establishing  pre¬ 
injection  environmental  baselines. 

(iv)  Summary  of  considerations  made 
to  calculate  site-specific  variables  for 
the  mass  balance  equation. 

(2)  A  facility  that  injects  CO2  to 
enhance  the  recovery  of  oil  or  natural 
gas  or  a  facility  that  is  not  required  to 
report  as  a  GS  facility  can  voluntarily 
submit  the  MRV  plan  to  EPA  at  any 
time. 

(3)  A  GS  facility  that  does  not  inject 
CO2  to  enhance  the  recovery  of  oil  or 
natural  gas  must  submit  the  MRV  plan 
■on  the  following  schedule. 

(i)  A  GS  facility  must  submit  the  MRV 
plan  to  EPA  (A)  within  six  months  from 
the  time  the  facility’s  Underground 
Injection  Control  permitting  authority 
(or  relevant  permitting  authority  in  the 
case  of  a  facility  that  is  not  under  the 
jurisdiction  of  the  Safe  Drinking  Water 
Act)  confirms  the  area  of  review  or  (B) 


by  Decemberj31'of  the  yeeir  that  that  Jhe 

Underground  Injection  Control _ ^ 

■permitting  tilithority  (or  relevant 
permitting  authority  in  the  case  of  a 
facility  that  is  not  under  the  jurisdiction 
of  the  Safe  Drinking  Water  Act) 
confirms  the  area  of  review,  whichever 
date  is  later.  A  facility  will  be  allowed 
to  request  one  extension  of  up  to  an 
additional  six  months. 

(ii)  If  the  GS  facility  holds  an 
Underground  Injection  Control  permit 
(or  relevant  permit  in  the  case  of  a 
facility  that  is  not  under  the  jurisdiction 
of  the  Safe  Drinking  Water  Act)  as  of  the 
date  of  publication  of  this  subpart  or  if 
the  Underground  Injection  Control 
permitting  authority  (or  relevant 
permitting  authority  in  the  case  of  a 
facility  that  is  not  under  the  jurisdiction 
of  the  Safe  Drinking  Water  Act)  has 
.confirmed  the  area  of  review  as  of  the 
date  of  publication  of  this  subpart,  such 
facility  must  submit  the  MRV  plan  to 
EPA  within  six  months  of  the  date  of 
publication  of  this  subpart.  A  facility 
will  be  allowed  to  request  one  extension 
of  up  to  an  additional  six  months. 

(4J  If  you  £U‘e  using  an  Underground 
Injection  Control  Class  VI  permit  to 
demonstrate  that  MRV  plan 
requirements  have  been  satisfied  and 
the  Underground  Injection  Control  Class 
VI  permit  has  not  been  approved,  you 
must  submit  the  identification  number 
associated  with  the  Underground 
Injection  Control  Class  VI  permit 
application  and  notify  EPA  when  the 
Underground  Injection  Control  Class  VI 
permit  has  been  approved. 

(5)  Upon  MRV  plan  submission,  the 
following  approval  process  will  apply. 

(i)  On  a  case-by-case  basis,  EPA  will 
determine  if  the  submitted  MRV  plan  is 
complete,  and  evaluate  tbe  MRV  plan  to 
ensure  that  the  facility  has  an 
appropriate  strategy  in  place  to 
effectively  quantify  geologically 
sequestered  CO2. 

(li)  You  must  implement  the  EPA- 
approved  MRV  plan  once  the  plan  is 
final,  regardless  of  the  point  in  the 
reporting  year. 

(6)  If  adjustments  to  the  MRV  plan  are 
made  due  to  new  information  or  altered 
site  conditions  or  if  a  leak  is  detected  in 
a  calendar  year,  you  must  submit  an 
addendum  at  the  same  time  as  the  next 
annual  report  (March  31  of  the 


subsequent  calendar  year)  that  includes 
the  following  components. 

(i)  A  cfescription  of  the  leak  including 
all  assumptions,  methodology,  and 
technologies  involved  in  leakage 
detection  and  quantification,  if  a  leak 
was  detected. 

(ii)  A  description  of  how  the 
monitoring  strategy  was  adjusted,  if 
adjustments  were  made. 

(7)  The  MRV  plan  must  be  revised 
and  resubmitted  to  EPA  by  March  31  of 
the  calendar  year  following  any  of  the 
following  events. 

(i)  The  reporter  is  out  of  compliance 
with  its  Undergroulid  Injection  Control 
permit  (or  relevant  permit  in  the  case  of 
a  facility  that  is  not  under  the 
jurisdiction  of  the  Safe  Drinking  Water 
Act). 

(ii)  An  EPA  Audit  conducted  under 
the  verification  procedures  of  this  part 
determines  it  to  be  necessary. 

(8)  An  MRV  plan  may  be  resubmitted 
in  any  reporting  year  on  a  reporter’s 
own  volition. 

(9)  Each  MRV  plan  and  annual  report 
addendum  must  be  submitted 
electronically  in  a  format  specified  by 
the  Administrator. 

(b)  [Reserved] 

§  98.449  Definitions. 

All  terms  used- in  this  subpart  have 
the  same  meaning  given  in  the  Clean  Air 
Act  and  subpart  A  of  this  part. 

Leakage  means  the  movement  of  CO2 
from  the  injection  zone  to  the  surface, 
including  to  the  atmosphere,  indoor  air, 
oceans  or  surface  water. 

Research  and  development  means,  for 
the  purposes  of  geologic  sequestration 
facility  requirements  in  this  subpart, 
those  projects  receiving  Federal  funding 
to  research  practices  and  monitoring 
techniques  that  will  enable  safe  and 
effective  long-term  containment  of  a 
gaseous,  liquid,  or  supercritical  CO2 
stream  in  subsurface  geologic 
formations  that  are  neither 
demonstration  nor  commercial  projects. 

Separator  means  a  vessel  in  which 
streams  of  multiple  phases  are  gravity 
separated  intb  individual  streams  of 
single  phase. 

[FR  Doc.  2010-6766  Filed  4-9-10;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  98 

[EPA-HQ-OAR-2009-0923;  FRL-9131-1] 

RIN  2060-AP99 

Mandatory  Reporting  of  Greenhouse 
Gases;  Petroleum  and  Natural  Gas 
Systems 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a 
supplemental  rule  to  require  reporting 
of  greenhouse  gas  (GHG)  emissions  from 
petroleum  and  natural  gas  systems. 
Specifically,  the  proposed  supplemental 
rulemaking  would  require  emissions 
reporting  from  the  following  industry 
segments:  Onshore  petroleum  and 
natural  gas  production,  offshore 
petroleum  and  natural  gas  production, 
natural  gas  processing,  natural  gas 
transmission  compressor  stations, 
underground  natural  gas  storage, 
liquefied  natural  gas  (LNG)  storage,  LNG 
import  and  export  terminals,  and 
distribution.  The  proposed 
supplemental  rulemaking  does  not 
require  control  of  GHGs,  rather  it 
requires  only  that  sources  above  certain 
threshold  levels  monitor  and  report 
emissions. 

DATES:  Comments  must  be  received  on 
or  before  June  11,  2010.  There  will  be 
one  public  hearing.  The  hearing  will  be 
on  April  19,  2010  in  Arlington,  VA  and 
will  begin  at  8  a.m.  local  time  and  end 
at  5  p.m.  local  time. 

ADDRESSES:  You  may  submit  your 
comments,  identified  by  docket  EPA— 
HQ-OAR-2009-0923  and/or  RIN 
number  2060-AP99  by  any  of  the 
following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

•  E-mail:  GHG_Reporting_RuIe_OiI_ 
and_NaturaI_Gas@epa.gov.  Include 
EPA-HQ-OAR-2009-0923  and/or  RIN 
number  2060-AP99  in  the  subject  line 
of  the  message. 

•  Fax:(202)  566-1741.  ' 

•  Phone;  (202)  566-1744. 

•  Mail:  Environmental  Protection 
Agency,  EPA  Docket  Center  (EPA/DC), 
Attention  Docket  EPA-HQ-OAR-2009- 
0923,  Mail  Code  2822T,  1200 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20460. 

•  Hand/Courier  Delivery:  EPA  Docket 
Center  Public  Reading  Room,  Room 
3334,  EPA  West  Building,  Attention 
Docket  EPA-HQ-OAR-2009-0923,  1301 
Constitution  Avenue,  NW.,  Washington, 


DC  20004.  Such  deliveries  are  only 
accepted  during  the  Docket’s  normal 
hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OAR-2009- 
0923.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at  http:// 
www.reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.regulations.gov  or  e-mail.  The 
http://www.reguIations.gov  \Neb  site  is 
an  “anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
www.reguIations.gov  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the  docket 
ate  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  Air  Docket,  EPA’s  Docket  Center, 
Public  Reading  Room,  EPA  West 
Building,  Room  3334,  1301  Constitution 
Ave.,  NW.,  Washington,  DC  20004.  This 
Docket  Facility  i^  open  ft'om  8:30  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Air  Docket  is  (202)  566- 
1742. 


FOR  FURTHER  GENERAL  INFORMATION 
CONTACT:  Carole  Cook,  Climate  Change 
Division,  Office  of  Atmospheric 
Programs  (MC-6207J),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  343-9263;  fax 
number:  (202)  343-2342;  e-mail  address: 
GHGMRR@epa.gov.  For  technical 
information  contact  the  Greenhouse  Gas 
Reporting  Rule  Hotline  at  telephone 
number:  (877)  444-1188;  or  e-mail: 
GHGMRR@epa.gov.  To  obtain 
information  about  the  public  hearings  or 
to  register  to  speak  at  the  hearings, 
please  go  to  http://www.epa.gov/ 
climatechange/ emissions/ 
ghgrulemaking.html.  Alternatively, 
contact  Carole  Cook  at  202-343-9263. 
SUPPLEMENTARY  INFORMATION:  EPA  first 
proposed  Mandatory  GHG  Reporting 
requirements  for  petroleum  and  natural 
gas  systems  (under  40  CFR,  part  98, 
subpart  W)  in  April  2009.  EPA  received 
a  substantial  number  of  comments  on 
this  initial  proposal  for  petroleum  and 
natural  gas  systems.  For  this  reason, 

EPA  decided  not  to  finalize  the  rule  for 
petroleum  and  natural  gas  systems,  and 
instead  to  propose  a  supplemental  rule. 

EPA  reviewed  and  considered 
comments  submitted  on  the  previous 
proposal  in  drafting  this  proposed 
supplemental  rulemaking.  However,  as 
this  is  a  new  proposal,  EPA  is  not  here 
responding  to  comments  on  the  earlier 
version  of  this  rule.  Any  comments 
must  be  submitted  as  provided  herein, 
to  be  considered.  A  more  detailed 
background  concerning  the  subpart  W 
rulemaking  and  proposed  changes  can 
be  found  in  section  II-A. 

Additional  Information  on  Submitting 
Comments:  To  expedite  review  of  your 
comments  by  Agency  staff,  you  are 
encouraged  to  send  a  separate  copy  of 
your  comments,  in 'addition  to  the  copy 
you  submit  to  the  official  docket,  to 
Carole  Cook,  U.S.  EPA,  Office  of 
Atmospheric  Programs,  Climate  Change 
Division,  Mail  Code  6207-J,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  telephone  (202)  343-9263,  e- 
mail:  GHG_Reporting_Rule_Oil_and 
_Natural_Gas@epa.gov. 

Although  as  indicated  above,  EPA 
previously  proposed  a  version  of  this 
rule,  that  proposal  never  became  final. 
This  is  a  newly  proposed  rule  and 
comments  which  were  submitted  on  the 
earlier  version  of  the  rule  are  not  being 
considered  in  the  context  of  this  rule. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

Regulated  Entities.  The  Administrator 
determined  that  this  action  is  subject  to 
the  provisions  of  Clean  Air  Act  (CAA) 
section  307(d).  See  CAA  section 
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307(d)(l)(V)  (the  provisions  of  section 
307(d)  apply  to  “such  other  actions  as 
the  Administrator  may  determine.”). 


This  is  a  proposed  regulation.  If 
finalized,  these  regulations  would  affect 
owners  or  operators  of  petroleum  and 


natural  gas  systems.  Regulated 
categories  and  entities  include  those 
listed  in  Table  1  of  this  preamble: 


Table  1— Examples  of  Affected  Entities  by  Category 


Source  Category 

NAICS 

Examples  of  affected  facilities 

Petroleum  and  Natural  Gas  Systems  . 

486210 

Pipeline  transportation  of  natural  gas. 

221210 

Natural  gas  distribution  facilities. 

211 

Extractors  of  crude  petroleum  and  natural  gas. 

211112 

Natural  gas  liquid  extraction  facilities. 

Table  1  of  this  preamble  is  not 
intended  to  be  exhaustive,  but  rather 
provides  a  guide  for  readers  regarding 
facilities  likely  to  be  affected  by  this 
action.  Table  1  of  this  preamble  lists  the 
types  of  facilities  that  EPA  is  now  aware 
could  be  potentially  affected  by  the 
reporting  requirements.  Other  types  of 
facilities  listed  in  the  table  could  also  be 
subject  to  reporting  requirements.  To 
determine  whether  you  are  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  criteria  found 


in  proposed  40  CFR  part  98,  subpart  A 
or  the  relevant  criteria  in  the  sections 
related  to  petroleum  and  natural  gas 
systems.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  facility,  consult  the  person  - 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Many  facilities  that  are  affected  by  the 
proposed  supplemental  rule  have  GHG 
emissions  from  multiple  soqrqe 
categories  listed  in  Table  1  of  this 
preamble.  Table  2  of  this  preamble  has 


been  developed  as  a  guide  to  help 
potential  reporters  in  the  petroleum  and 
natural  gas  industry  subject  to  the 
proposed  rule  identify  the  source 
categories  (by  subpart)  that  they  may 
need  to  (1)  consider  in  their  facility 
applicability  determination,  and/or  (2) 
include  in  their  reporting.  The  table 
should  only  be  seen  as  a  guide. 
Additional  subparts  in  40  CFR  part  98 
may  be  relevant  for  a  given  reporter. 
Similarly,  not  all  listed  subparts  are 
relevant  for  all  reporters. 


Table  2— Source  Categories  and  Relevant  Subparts 


Source  category 

Other  Subparts  recommended  for  review  to  determine 
applicability 

Petroleum  and  Natural  Gas  Systems  . 

40  CFR  part  98,  subpart  C. 

40  CFR  part  98,  subpart  Y. 

40  CFR  part  98,  subpart  MM.- 
40  CFR  part  98,  subpart  NN. 

40  CFR  part  98,  subpart  PP. 

40  CFR  part  98,  subpart  RR  (proposed). 

Acronyms  and  Abbreviations.  The 
following  acronyms  and  abbreviations 
are  used  in  this  document. 

ASTM  American  Society  for  Testing  and 
Materials 

CAA  Clean  Air  Act 

CBI  confidential  business  information 

cf  cubic  feet 

CFR  Code  of  Federal  Regulations 
CR*  methane 
CO2  carbon  dioxide 
C02e  C02-equivalent 
EO  Executive  Order 
EOR  enhanced  oil  recovery 
EPA  U.S.  Environmental  Protection  Agency 
GHG  greenhouse  gas 
GWP  global  warming  potential 
ICR  information  collection  request 
IPCC  Intergovernmental  Panel  on  Climate 
Change 
kg  kilograms 

LDCs  local  natural  gas  distribution 
companies 

LNG  liquefied  natural  gas 
LPG  liquefied  petroleum  gas 
MRR  mandatory  GHG  reporting  rule 
MMTC02e  million  metric  tons  carbon 
dioxide  equivalent 
N2O  nitrous  oxide 
NAICS  North  American  Industry 
Glassification  System 


NGLs  natural  gas  liquids 

OMB  Office  of  Management  and  Budget 

QA  quality  assurance 

QA/QC  quality  assurance/quality  control 

RFA  Regulatory  Flexibility  Act 

RGGI  Regional  Greenhouse  Gas  Initiative 

SSM  startup,  shutdown,  and  malfunction 

TCR  The  Glimate  Registry 

TSD  technical  support  document 

U.S.  United  States 

UMRA  Unfunded  Mandates  Reform  Act  of 
1995 

VOC  volatile  organic  compound(s) 

WCI  Western  Climate  Initiative 
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I.  National  Technology  Transfer  and 
Advancement  Act 

J.  Executive  Order  12898:  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

1.  Background 

A.  Organization  of  This  Preamble 

This  preamble  is  broken  into  several 
large  sections,  as  detailed  above  in  the 
Table  of  Contents.  The  paragraphs 
below  describe  the  layout  of  the 
preamble  and  provide  a  brief  summary 
of  each  section. 

The  first  section  of  this  preamble 
contains  the  basic  background 
information  about  the  origin  of  this 
proposed  supplemental  rulemaking, 
including  a  discussion  of  the  initial 
proposed  rule  for  petroleum  and  natural 
gas  systems.  This  section  also  discusses 
EPA’s  use  of  our  l^al  authority  under 
the  Clean  Air  Act  to  collect  the 
proposed  data,  and  the  benefits  of 
collecting  the  data.  The  relationship 
between  the  mandatory  GHG  reporting 
program  and  other  mandatory  and 
voluntary  reporting  programs  at  the 
national,  regional  and  State  level  also  is 
discussed. 

The  second  section  of  this  preamble 
summarizes  the  general  provisions  of 
this  proposed  supplemental  rulemaking 
for  petroleum  and  natural  gas  systems. 

It  also  highlights  the  major  changes 
between  the  initial  proposed  rule  and 
the  supplemental  rule  that  we  are 
proposing  today,  including  changes  in 
the  scope  of  the  proposed  rple  and  the 
monitoring  methods  proposed.  This 
section  then  provides  a  brief  summary 
of,  cmd  rationale  for,  selection  of  key 
design  elements.  Specifically,  this 
section  describes  EPA’s  rationale  for  (i) 
the  definition  of  the  source  category  (ii) 
selection  of  reporting  thresholds  (iii) 
selection  of  monitoring  methods,  (iv) 
missing  data  procedures  (v)  proposed 
data  reporting  requirements,  and  (vi) 
recordkeeping  requirements.  Thus,  for 
example,  there  is  a  specific  discussion 
regarding  appropriate  thresholds, 
monitoring  methodologies  and  reporting 
and  recordkeeping  requirements  for 
each  segment  of  the  petroleum  and 
natural  gas  industry  proposed  for 
inclusion  in  the  rule:  onshore  petroleum 
and  natural  gas  production,  offshore 
petroleum  and  natural  gas  production, 
natural  gas  processing,  natural  gas 
transmission  compressor  stations, 
natural  gas  underground  storage,  LNG 
storage,  LNG  import  and  export 
terminals,  and  distribution.  EPA 
describes  the  proposed  options  for  each 
design  element,  as  well  as  the  other 
options  considered.  Throughout  this 
discussion,  EPA  highlights  specific 


issues  on  which  we  solicit  comment. 
Please  refer  to  the  specific  source 
category  of  interest  for  more  details. 

The  third  section  provides  the 
summary  of  the  cost  impacts,  economic 
impacts,  and  benefits  of  this  proposed 
rule  from  the  Economic  Analysis. 

Finally,  the  last  section  discusses  the 
various  statutory  and  executive  order 
requirements  applicable  to  this 
proposed  rulemaking. 

B.  Background  on  the  Proposed  Rule 

The  Final  Mandatory  GHG  Reporting 
Rule  (“Final  MRR”),  (40  CFR  part  98) 
was  signed  by  EPA  Administrator  Lisa 
Jackson  on  September  22,  2009  and 
published  in  the  Federal  Register  on 
October  30,  2009  (74  FR  209  (October 
30,  2009)  pp.  56260-56519).  The  Final 
MRR  which  is  effective  on  December  29, 
2009  included  reporting  of  GHGs  ft-om 
facilities  and  suppliers  that  EPA 
determined  met  the  criteria  in  the  2008 
Consolidated  Appropriations  Act.^ 

These  source  categories  capture 
approximately  85  percent  of  U.S.  GHG 
emissions  through  reporting  by  direct 
emitters  as  well  as  suppliers  of  fossil  ' 
fuels  and  industrial  gases.  There  are, 
however,  many  additional  types  of  data 
and  reporting  that  the  Agency  deems  ^ 
important  and  necessary  to  address  an 
issue  as  large  and  complex  as  climate 
change  (e.g.  indirect  emissions  from 
electricity  use).  In  that  sense,  one  could 
view  the  Final  MRR  (40  CFR  part  98)  as 
focused  on  certain  sources  of  emissions 
and  upstream  suppliers.  For  information 
on  existing  programs  at  the  Federal, 
Regional  and  State  levels  that  also 
collect  valuable  information  to  inform 
and  implement  policies  necessary  to 
address  climate  change,  relationship  of 
the  Final  MRR  to  EPA  and  U.S. 
government  climate  change  efforts  and 
to  other  State  and  Regional  Programs, 
see  the  Preamble  to  the  Final  MRR. 

In  the  April  2009  proposed  mandatory 
GHG  reporting  rule  the  petroleum  and 
natural  gas  systems  subcategory  was 
included  as  Subpart  W.  EPA  received  a 
number  of  lengthy,  detailed  comments 
regarding  this  subpart  W  proposal. 

Some  comments  were  focused  on  the 
significant  cost  burden  that  the  April 
2009  proposed  rule  would  impose  on 
petroleum  and  natural  gas  systems, 
whereas  others  focused  on  whether 
certain  sources,  such  as  onshore 
production  and  distribution,  that  were 
not  included  in  the  initial  proposal, 
should  be  included.  EPA  recognized  the 
concerns  raised  by  stakeholders,  and 
decided  not  to  finalize  subpart  W  with 
the  Final  MRR,  but  instead  to  propose 


>  Consolidated  Appropriations  Act,  2008,  Public 
Law  110-161, 121  Stat.  1844,  2128. 


a  new  supplemental  rule  for  petroleum 
and  natural  gas  systems.  This  proposed 
supplemental  rule  incorporates  a 
number  of  changes  including,  but  not 
limited  to,  different  methodologies  that 
provide  improved  emissions  coverage  at 
a  lower  cost  burden  to  facilities  than 
would  have  been  covered  under  the 
initial  proposed  rule;  the  inclusion  of 
onshore  production  and  distribution 
facilities;  and  separate  definitions  for 
“vented”  and  “fugitive”  emissions.  As 
noted  earlier,  stakeholders  should 
submit  comments  in  the  context  of  this 
new  proposed  supplemental  rule. 

This  proposed  supplemental  rule  40 
CFR  part  98,  subpart  W  requires  annual 
reporting  of  fugitive  and  vented  carbon 
dioxide  (CO2)  and  methane  (CH4) 
emissions  from  petroleum  and  natural 
gas  systems  facilities,  as  well  as 
combustion-related  CO2.  CH4,  and 
nitrous  oxide  (N2O)  emissions  from 
flares  at  those  facilities,  following  the 
methods  outlined  in  the  proposal.  This 
proposed  rule  would  also  establish 
appropriate  thresholds  and  frequency 
for  reporting,  as  well  as  provisions  to 
ensure  the  accuracy  of  emissions 
through  monitoring,  reporting  and 
recordkeeping  requirements. 

This  proposed  rule  applies  to 
facilities  in  specific  segments  of  the 
petroleum  and  natural  gas  industry  that 
emit  GHGs  greater  than  or  equal  to 
25,000  metric  tons  of  002  equivalent  per 
year.  Reporting  would  be  at  the  facility 
level. 

C.  Legal  Authority 

EPA  is  proposing  this  rule  under  its 
existing  CAA  authority,  specifically 
authorities  provided  in  section  114  of 
the  CAA.  As  discussed  further  below 
and  in  “Mandatory  Greenhouse  Gas 
Reporting  Rule:  EPA’s  Response  to 
Public  Comments,  Legal  Issues”  (EPA- 
HQ-OAR-2008-0508-2264),  EPA  is  not 
citing  the  FY  2008  Consolidated 
Appropriations  Act  as  the  statutory 
basis  for  this  action.  While  that  law 
required  that  EPA  spend  no  less  than 
$3.5  million  on  a  rule  requiring  the 
mandatory  reporting  of  GHG  emissions, 
it  is  the  CAA,  not  the  Appropriations 
Act,  that  EPA  is  citing  as  the  authority 
to  gather  the  information  proposed  by 
this  rule. 

As  stated  in  the  Final  MRR,  CAA 
section  114  provides  EPA  broad 
authority  to  require  the  information  -  - 
proposed  to  be  gathered  by  this  rule 
because  such  data  would  inform  and  are 
relevant  to  EPA’s  carrying  out  a  wide 
variety  of  CAA  provisions.  As  discussed 
in  the  initial  proposed  rule  (74  FR 
16448,  April  10,  2009),  section  114(a)(1) 
of  the  CAA  authorizes  the  Administrator 
to  require  emissions  sources,  persons 
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subject  to  the  CAA,  manufactiuers  of 
control  equipment,  or  persons  whom 
the  Administrator  believes  may  haVe' '  ■ 
necessary  information  to  monitor  and 
report  emissions  and  provide  such  other 
information  the  Administrator  requests 
for  the  purposes  of  carrying  out  any 
provision  of  the  CAA. 

EPA  notes  that  comments  were 
submitted  on  the  initial  rule  proposal 
questioning  EPA’s  authority  under  the 
Clean  Air  Act  to  collect  emissions 
information  from  certain  offshore 
petroleum  and  natural  gas  platforms. 
Some  commenters  argued  that  EPA  does 
not  have  the  authority  to  collect 
emissions  information  from  offshore 
platforms  located  in  areas  of  the 
Western  Gulf  because  they  are  under  the 
jurisdiction  of  the  Department  of  the 
Interior.  They  cited,  among  other  things, 
the  Outer  Continental  Shelf  Act,  43 
U.S.C.  1334.  Without  opining  on  the 
accuracy  of  the  commenter’s  summary 
of  OCSLA  or  other  law,  we  note  that 
even  the  commenter  describes  these 
authorities  as  relating  to  the  regulation 
of  air  emissions.  Today’s  proposal  does 
not  regulate  GHG  emissions;  rather  it 
gathers  information  to  inform  EPA’s 
evaluation  of  various  CAA  provisions. 
Moreover,  EPA’s  authority  under  CAA 
Section  114  is  broad,  and  extends  to  any 
person  “who  the  Administrator  believes 
may  have  information  necessary  for  the 
purposes”  of  carrying  out  the  CAA,  even 
if  that  person  is  not  subject  to  the  CAA. 
Indeed,  by  specifically  authorizing  EPA 
to  collect  information  from  both  persons 
subject  to  any  requirement  of  the  CAA, 
as  well  as  any  person  who  the 
Administrator  believes  may  have 
necessary  information,  Congress  clearly 
intended  that  EPA  could  gather 
information  from  a  person  not  otherwise 
subject  to  CAA  requirements.  EPA  is 
comprehensively  considering  how  to 
address  climate  change  under  the  CAA, 
including  both  regulatory  and  non- 
regulatory  options.  The  information 
from  these  and  other  offshore  platforms 
will  inform  our  analyses,  including 
options  applicable  to  emissions  of  any 
offshore  platforms  that  EPA  is 
authorized  to  regulate  under  the  CAA. 

EPA  is  proposing  to  amend  40  CFR 
98.2(a)  so  that  the  final  MRR  applies  to 
facilities  located  in  the  United  States 
and  on  or  under  the  Outer  Continental 
Shelf.  These  revisions  are  necessary  to 
ensure  that  any  petroleum  or  natural  gas 
platforms  located  on  our  under  the 
Outer  Continental  Shelf  of  the  United 
States  would  be  required  to  report  under 
this  rule.  In  addition,  EPA  is  proposing  ' 
revisions  to  the  definition  of  United 
States  to  clarify  that  the  United  States 
includes  the  territorial  seas.  Other 
facilities  located  offshore  of  the  United 


States  covered  by  the  mandatory:, 
reporting  program  at  40  CFR  part  98 
would  also  he  affected  by  thfs  change  in 
the  definition  of  United  States.  Revising 
the  definition  of  United  States  will  also 
ensure  that  facilities  located  offshore  of 
the  United  States  that  are  injecting  CO2 
into  suh-seabed  for  long-term 
containment  will  also  be  required  to 
report  data  regarding  greenhouse  gases. 
EPA  is  proposing  a  separate  rule  on 
geologic  sequestration  and  any 
comments  specific  to  that  issue  should 
be  directed  to  the  Agency  on  that 
rulemaking  not  this  one.  Finally,  in 
addition  to  the  change  to  the  definition 
of  United  States,  EPA  is  adding  a 
definition  of  “Outer  Continental  Shelf.” 
This  definition  is  drawn  from  the 
definition  in  the  U.S.  Code.  Together, 
these  changes  make  clear  that  the 
Mandatory  GHG  Reporting  Rule  applies 
to  facilities  on  land,  in  the  territorial 
seas,  or  on  or  under  the  Outer 
Continental  Shelf,  of  the  United  States, 
and  that  otherwise  meet  the 
applicahility  criteria  of  the  rule. 

For  further  information  about  EPA’s 
legal  authority,  see  the  proposed  and 
final  MRR. 

D.  Relationship  to  Other  Federal,  State 
and  Regional  Programs 

In  developing  the  initial  proposal  for 
mandatory  reporting  from  petroleum 
and  natural  gas  systems  that  was 
released  in  April  2009,  as  well  as  this 
supplemental  proposed  rulemaking, 

EPA  reviewed  monitoring  methods 
included  in  international  guidance  (e.g., 
Intergovernmental  Panel  on  Climate 
Change),  as  well  as  Federal  voluntary 
programs  (e.g.,  EPA  Natural  Gas  STAR 
Program  and  the  U.S.  Department  of 
Energy  Voluntary  Reporting  of 
Greenhouse  Gases  Program  (1605(h)), 
corporate  protocols  (e.g..  World 
Resources  Institute  and  World  Business 
Council  for  Sustainable  Development 
GHG  Protocol)  and  industry  guidance 
(e.g.,  methodological  guidance  from  the 
American  Petroleum  Institute,  the 
Interstate  Natural  Gas  Association  of 
America,  and  the  American  Gas 
Association). 

EPA  also  reviewed  State  reporting 
programs  (e.g.,  California  and  New 
Mexico)  and  Regional  partnerships  (e.g.. 
The  Climate  Registry,  the  Western 
Regional  Air  Partnership).  These  are 
important  programs  that  not  only  led 
the  way  in  reporting  of  GHG  emissions 
before  the  Federal  government  acted  but 
also  assist  in  quantifying  the  GHG 
reductions  achieved  hy  various  policies. 
Many  of  these  programs  collect  different 
or  additional  data  as  compared  to  this 
proposed  rule.  For  example.  State 
programs  may  establish  lower 


thresholds  for  reporting,  request 
information  on  areas  not  addressed  in 
EPA’s  reporting  rule,  or  include 
different  data  elements  to  support  other 
programs  (e.g.,  offsets).  For  further 
discussion  on  the  relationship  of  this 
proposed  rule  to  other  programs,  refer  to 
the  preamble  to  the  Final  MRR.  ^ 

II.  Rationale  for  the  Reporting, 
Recordkeeping  and  Verification 
Requirements 

A.  Overview  of  Proposal 

The  U.S.  petroleum  and  natural  gas 
industry  encompasses  hundreds  of 
thousands  of  wells,  hundreds  of 
processing  facilities,  and  over  a  million 
miles  of  transmission  and  distribution 
pipelines.  This  proposed  rule  would 
apply  to  the  calculation  and  reporting  of 
vented,  fugitive,  and  flare  combustion 
emissions  from  selected  equipment  at  . 
the  following  facilities  that  emit  equal  to 
or  greater  than  25,000  metric  tons  of 
CO2  equivalent  per  year  from  source 
categories  covered  by  the  mandatory 
GHG  reporting  rule;  offshore  petroleum 
and  natural  gas  production  facilities, 
onshore  petroleum  and  natural  gas 
production  facilities  (including 
enhanced  oil  recovery  (EOR)),  onshore 
natural  gas  processing  facilities,  onshore 
natural  gas  transmission  compression 
facilities,  onshore  natural  gas  storage 
facilities,  LNG  storage  facilities,  LNG 
import  and  export  facilities  and  natural 
gas  distribution  facilities  owned  or 
operated  by  local  distribution 
companies  (LDCs).  This  proposal  does 
not  address  the  production  of  gas  from 
landfills  or  manure  managerhent 
systems.  Methods  and  reporting 
procedures  for  stationary  combustion 
emissions  other  than  flares  at  petroleum 
and  natural  gas  industry  facilities  are 
covered  under  Subpart  C  of  the  Final 
MRR. 

This  proposed  supplemental  rule 
incorporates  a  number  of  different 
methodologies  to  provide  improved 
emissions  coverage  at  a  lower  cost 
burden  to  affected  facilities,  as 
compared  to  the  initial  proposed  rule.  In 
this  supplemental  proposal,  EPA  is 
requiring  the  use  of  direct  measurement 
of  emissions  for  only  the  most 
significant  emissions  sources  where 
other  options  are  not  available,  and 
proposing  the  use  of  engineering 
estimates,  emissions  modeling  software, 
and  leak  detection  and  publicly 
available  emission  factors  for  most  other 
vented  and  fugitive  sources.  For  smaller 
fugitive  and  inaccessible  to  plain  view 
sources,  component  count  and 
population  emissions  factors  are 
proposed.  In  the  case  of  offshore 
platforms,  EPA  is  recommending  that 
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emissions  sources  identified  under  the 
Minerals  Management  Services  (MMS) 
GOADS  (Gulfwide  Offshore  Activities 
Data  System)  be  used  for  reporting,  and 
the  GOADS  process  be  extended  to 
platforms  in  other  Federal  regions  (i.e., 
California  and  Alaska)  and  in  State 
waters.  The  alternative  methodologies 
proposed  in  this  rule  will  provide 
similar  or  better  estimation  of  vented 
and  fugitive  GHU  and  CO2  emissions  in 
the  petroleum  and  gas  industry,  while 
significantly  reducing  industry  burden. 

Under  this  supplemental  proposal, 
facilities  not  already  reporting  but 
required  to  report  under  subpart  W 
would  begin  data  collection  in  2011 
following  the  methods  outlined  in  the 
proposed  rule,  and  submit  data  to  EPA 
by  March  31,  2012. 

EPA  would  require  reporting  of 
calendar  year  2011  emissions  in  2012 
because  the  data  are  crucial  to  the 
timely  development  of  future  GHG 
policy  and  regulatory  programs.  In  the 
Appropriation  Act,  Congress  requested 
EPA  to  develop  this  reporting  program 
on  an  expedited  schedule,  aqd 
Congressional  inquiries  along  with 
public  comments  reinforce  that  data 
collection  for  calendar  year  2011  is  a 
priority.  Delaying  data  collection  until 
calendar  year  2012  would  mean  the  data 
would  not  be  received  until  2013,  which 
would  likely  be  too  late  for  many 
ongoing  GHG  policy  and  program 
development  needs. 

EPA  considered,  but  decided  not  to 
propose,  the  use  of  best  available 
monitoring  methods  for  part  (e.g.,  the 
first  three  months)  or  all  of  the  first  year 
of  data  collection.  EPA  concluded  that 
the  time  period  that  would  be  allowed 
under  this  schedule  is  sufficient  to 
allow  facilities  to  implement  the 
monitoring  methods  that  would  be 
required  by  the  proposed  rule.  In 
general,  the  propo§ed  monitors  are 
widely  available  and  are  not  time 
consuming  to  install.  Further,  some  of 
the  monitoring  methods  (e.g.,  use  of 
emission  factors)  may  not  require  the 
installation  of  any  monitoring 
equipment.  Finally,  the  emissions 
assessment  may  be  done  at  any  time 
during  the  year,  and  measurements  do 
not  necessarily  need  to  be  undertaken 
during  the  first  quarter. 

EPA  seeks  comment  on  the  proposal 
not  to  allow  use  of  best  available 
monitoring  methods  for  part  or  all  of  the 
first  year  of  data  collection.  Further,  if 
commenters  recommend  that  EPA  allow 
the  use  of  best  available  monitoring 
methods  for  a  designated  time  period 
(e.g.,  three  months),  EPA  seeks 
comments  on  whether  requests  for  use 
of  best  available  monitoring  methods 
should  only  be  approved  for  parameters 


subject  to  direct  measurement,  or  also  in 
cases  where  engineering  calculations 
and/or  emission  factors  are  used. 

Amendments  to  the  General 
Provisions.  In  a  separate  rulemaking 
package  that  was  recently  published 
(March  16,  2010),  EPA  issued  minor 
harmonizing  changes  to  the  general 
provisions  for  the  GHG  reporting  rule- 
(40  CFR  part  98,  subpart  A)  to 
accommodate  the  addition  of  source 
categories  not  included  in  the  2009  final 
rule  (e.g.,  subparts  proposed  in  April 
2009  but  not  finalized  in  2009,  any  new 
subparts  that  may  be  proposed  in  the 
future).  The  changes  update  98.2(a)  on 
rule  applicability  arid  98.3  regarding  the 
reporting  schedule  to  accommodate  any 
additional  subparts  and  the  schedule  for 
their  reporting  obligations  (e.g.,  source 
categories  finalized  in  2010  would  not 
begin  data  collection  until  2011  and 
reporting  in  2012). 

In  particular,  we  restructured  40  CFR 
98.2(a)  to  move  the  lists  of  source 
categories  from  the  text  into  tables.  A 
table  format  improves  clarity  and- 
facilitates  the  addition  of  source 
categories  that  were  not  included  in 
calendar  year  2010  reporting  and  would 
begin  reporting  in  future  years.  A  table, 
versus  list,  approach  allows  other 
sections  of  the  rule  to  be  updated 
automatically  when  the  table  is 
updated:  a  list  approach  requires 
separate  updates  to  the  various  list 
references  each  time  the  list  is  changed. 
In  addition  to  reformatting  the 
98.2(a)(l)-(2)  lists  into  tables,  other 
sections  of  subpart  A  were  reworded  to 
refer  to  the  source  category  tables 
because  the  tables  make  it  clear  which 
source  categories  are  to  be  considered 
for  determining  the  applicability 
threshold  and  reporting  requirements 
for  calendar  years  2010,  2011,  and 
future  years. 

Because  facilities  with  petroleum  and 
natural  gas  systems  (as  defined  in 
proposed  40  CFR  part  98,  subpart  W) 
would  be  subject  to  the  rule  if  facility 
emissions  exceed  25,000  metric  tons 
C02e  per  year,  in  today’s  rule  we  are 
proposing  to  add  this  source  category  to 
those  threshold  categories  referenced 
from  40  CFR  98.2(a)(2)  whether  the 
reference  is  to  a  list  or  a  table.^ 

In  today’s  proposal,  we  also  propose 
to  amend  40  CFR  98.6  to  add  definitions 
for  several  terms  used  in  proposed  40 
CFR  part  98,  subpart  W  and  to  clarify 
the  meaning  of  certain  terms  for 
purposes  of  subpart  W.  We  also  propose 
to  amend  40  CFR  98.7  (incorporation  by 


2  Since  we  are  proposing  to  change  the  list  of 
covered  subcategories  to  tables,  we  are  not 
providing  regulatory  text  in  this  proposal  because 
the  preamble  is  clear. 


reference)  to  include  standard  methods 
used  in  proposed  subpart  W.  In 
particular,  we  propose  to  incorporate  by 
reference  the  AAPG-CSD  Geologic  Code 
Provinces  Code  Map  available  from  The 
American  Association  of  Petroleum 
Geologists  Bulletin,  Volume  75,  No.  10 
(October  1991)  pages  1644-1651.  It 
would  be  used  to  define  the  geographic 
boundaries  for  reporting  of  onshore  oil 
and  gas  production  systems.  We  also 
proposed  to  incorporate  by  reference 
models,  including  Glycalc  and  E&P 
Tanks  that  would  be  used  to  calculate 
emissions  and  were  not  developed  by 
the  Federal  government. 

B.  Summary  of  the  Major  Changes  Since 
Initial  Proposal 

Mandatory  GHG  reporting 
requirements  were  proposed  for 
Petroleum  and  Natural  Gas  Systems 
under  Subpart  W  in  April  2009  along 
with  a  number  of  other  sectors  of  the 
economy.  As  noted  in  the  Preamble  to 
the  Final  MRR,  EPA  received  a  number 
of  lengthy,  detailed  comments  regarding 
Petroleum  and  Natural  Gas  Systems.  In 
total,  EPA  received  comments  from  over 
80  organizations  and  over  1,200  pages  of 
formal  comments  on  the  Petroleum  and 
Gas  Systems  Initial  Proposed  Rule. 

Some  comments  proposed  simplified 
alternatives  to  the  proposed  reporting 
requirements  based  on  the  potential  that 
the  proposed  requirements  would  entail 
significant  burden  and  cost.  Other 
comments  addressed  whether  to  include 
onshore  production  and  the  distribution 
segment,  which  were  excluded  from  the 
initial  proposal  as  EPA  sought 
comments  on  approaches  for  the  level  of 
reporting  of  fugitive  and  vented  GHG 
emissions  firom  these  segments  [e.g., 
facility  or  corporate). 

EPA  has  reviewed  the  comments  and 
issues  and  suggestions  raised  by 
stakeholders  within  and  outside  the 
petroleum  and  natural  gas  industry 
related  to  emissions  coverage  and  the 
level  of  cost  burden  in  this  sector.  In 
response,  EPA  is  proposing  a  new 
supplemental  rule  for  Petroleum  and 
Natural  Gas  Systems.  This  proposed 
supplemental  rule  now  incorporates  all 
segments  of  the  petroleum  and  gas 
industry,  adding  onshore  production 
and  distribution. 

Total  fugitive,  vented  and  combustion 
emissions  estimated  to  be  covered  in 
this  supplemental  proposed  rulemaking 
amount  to  351  MMTC02e;  272 
MMTC02e  firom  fugitive  and  vented 
emissions  and  79  MMTC02e  from 
combustion  emissions.^  Fugitive  and 


3  Some  petroleum  and  natural  gas  facilities  will 
already  be  required  to  report  emissions  from 
stationary  combustion  under  tbe  MRR  that  was 
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vented  emissions  estimates  included  in 
the  supplemental  proposed  rulemaking 
are  significantly  higher  than  the  131  * 
MMTC02e  reported  in  the  2008  U.S. 
Inventory  of  Greenhouse  Gases,  due  to 
the  inclusion  of  items  believed  to  be 


under-reported  in  the  inventory 
(discussed  further  below),, 

Table  W-1  summarizes  the  estimated 
fugitive,  vented  and  combustion 
emissions  for  the  segments  included  in 
the  initial  proposal  and  the  added 
segments  of  onshore  production  and 


distribution.  Additional  details  can  be  . 
found  in  the  Economic  Impact  Analyses' 
for  the  Mandatory  Reporting  of  '' 

Greenhouse  Gas  Emissions  under 
Subpart  W  Supplemental  Rule  (EPA- 
HQ-OAR-2009-0923). 


Table  W-1— Fugitive/Vented  and  Combustion  Emissions  From  Petroleum  and  Natural  Gas  Systems, 

MMTCOze 


Segment 

Fugitive  and 
vented  emis¬ 
sions: 

Initial  pro¬ 
posed  rule 

Fugitive  and 
vented  emis¬ 
sions:  Supple¬ 
mental  pro¬ 
posed  rule- 
making 

Combustion 
emissions: 
Supplemental 
proposed  rule- 
making 

Initial  Proposed  Rule  Six  Segments . 

85 

94.3 

9.8 

Onshore  Production . 

NA 

154.9 

69.3 

Natural  Gas  Distribution  . 

NA 

22.7 

NA 

Total  Emissions  . .*. . . . 

85 

271.9 

’79.1 

'*  This  estimate  reflects  only  incremental  combustion  emissions  {i.e.,  only  those  combustion  emissions  from  facilities  above  and  beyond  what 
will  already  be  required  to  be  reported  under  the  Final  MRR).  For  example,  combustion-related  emissions  ftrom  many  natural  gas  processing 
plants  are  already  required  to  be  reported  under  subpart  C  and  are  therefore  not  included  here.'  The  combustion  estimate  also  includes  combus¬ 
tion  emissions  from  flares. 


Inclusion  of  onshore  production  and 
distribution  results  in  estimated  fugitive 
and  vented  emissions  that  are  more  than 
triple  the  estimated  emissions  in  the 
initial  rule  proposal  for  petroleum  and 
natural  gas  systems. 

In  addition  to  expanding  emissions 
coverage  under  the  proposed 
supplemental  rule,  EPA  has  assessed  a 
number  of  alternative  methodologies  . 
that  were  either  recommended  by 
commenters  or  are  known  to  provide 
effective  quantification  of  emissions  at  a 
significantly  lower  cost  burden.  The 
changes  include  the  use  of: 

•  Limited  use  of  fugitive  leak 
detection. 

•  Leaker  factors  to  quantify  detected 
fugitive  emissions. 

'  •  Population  factors  and  component 
count  for  fugitive  emissions  that  are 
widely  scattered  or  inaccessible  to  plain 
view. 

•  Use  of  existing  MMS  GOADS 
methods  and  calculated  emissions  for 
offshore  production  facilities. 

•  Modeling  software  to  quantify 
glycol  dehydrator  and  tank  emissions. 

•  Engineering  estimation  for  well 
venting  from  liquids  unloading. 

•  Engineering  estimation  for  well 
venting  from  completions  and 
workovers. 

•  Engineering  estimation  for  well 
testing  and  flaring. 

•  Engineering  estimation  for  flaring 
emissions. 

•  Limited  sampling  to  determine  gas 
composition. 


signed  in  September  2009.  This  proposed 
petroleum  emd  natural  gas  subpart  will  require 
additional  facilities  to  report  to  the  MRR  that  are 


Another  significant  change  in  the 
proposed  supplemental  rule  is  the  use 
of  the  term  “fugitives”.  The  initial  rule 
proposal  ft-om  April  2009  included  both 
vented  and  fugitive  emissions  sources, 
and  collectively  defined  both  sources  as 
“fugitive”.  EPA  received  a  large  number 
of  comments  from  industry  stakeholders 
and  others  indicating  that  this  definition 
created  confusion.  Hence  EPA  is 
defining  vented  emissions  separately 
from  fugitives  in  the  supplemental 
proposed  rulemaking.  For  this 
supplemental  rulemaking,  emissions 
firom  the  petroleum  and  natuipl  gas 
industry  are  defined  as  (1)  vmted 
emissions,  which  include  intentional  or 
designed  releases  of  CH4  and/or  CO2 
containing  natural  gas  or  hydrocarbon 
gas  (not  including  stationary 
combustion  flue  gas)  fi'om  emissions 
sources  including,  but  not  limited  to, 
process  designed  flow  to  the  atmosphere 
through  seals  or  vent  pipes,  equipment 
blowdown  for  maintenance,  and  direct 
venting  of  gas  used  to  power  equipment 
(such  as  pneumatic  devices).  In 
addition,  this  supplemental  rule 
includes  (2)  fugitive  emissions,  or 
unintentional  emissions,  which  are 
defined  to  include  those  emissions 
which  could  not  reasonably  pass 
through  a  stack,  chimney,  vent,  or  other 
functionally-equivalent  opening.  This 
supplemental  rule  also  includes  (3)  flare 
combustion  emissions,  which  include 
CH4,  CO2  and  N2O  emissions  resulting 
from  combustion  of  gas  in  flares.  EPA 


not  currently  required  to  report.  These  facilities  wUl 
have  to  report  combustion,  fugitive  and  vented 


seeks  comment  on  the  use  of  the  term 
“equipment  leak”  versus  “fugitive”  and 
“vented”  as  defined  in  the  proposed 
supplemental  rule. 

C.  Definition  of  the  Source  Category  . 

EPA  discusses  here  the  general 
approach  used  in  identifying  the  key 
segments  of  the  petroleum  and  natural 
gas  industry  that  would  be  required  to 
report  under  the  proposal.  This  general 
discussion  is  followed  by  a  specific 
discussion  for  each  industry  segment. 

One  factor  EPA  considered  in 
assessing  the  applicability  of  certain 
petroleum  and  natural  gas  industry 
emissions  in  the  proposed  rule  is  the 
definition  of  a  facility.  In  other  words, 
what  physically  constitutes  a  facility? 
This  definition  is  important  to 
determine  the  reporting  entity,  to  ensure 
that  delineation  is  clear,  and  to 
minimize  double  counting  or  omissions 
of  emissions.  For  some  segments  of  the 
industry  [e.g.,  onshore  natural  gas 
processing  facilities,  natural  gas 
transmission  compression  facilities,  and 
offshore  petroleum  and  natural  gas 
facilities),  identifying  the  facility  is  clear 
since  there  are  physical  boundaries  and 
ownership  structures  that  lend 
themselves  to  identifying  scope  of 
reporting  and  responsible  reporting 
entities.  In  other  segments  of  the 
industry  (e.g.,  the  pipelines  between 
compressor  stations  and  onshore 
petroleum  and  natural  gas  production) 
such  distinctions  are  not  as 


emissions.  These  incremental  combustion 
emissions  are  estimated  at  79  MMTCOae. 
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straightforward.  In  defining  a  facility, 
EPA  reviewed  current  definitions  used 
in  the  Clean  Air  Act  (CAA),  ISO 
definitions,  comments  provided  under  . 
the  initial  proposed  rule,  and  ciurent 
regulations  relevant  to  the  industry.  A 
complete  description  of  our  assessment 
can  be  found  in  Greenhouse  Gas 
Emissions  hum  the  Petroleum  and 
Natural  Gas  Industry:  Background 
Technical  Support  Document  (TSD) 
(EPA-HQ-OAR-2009-0923). 

At  the  same  time,  EPA  also  decided 
that  it  was  impractical  to  include  each 
of  the  over  160  different  sources  of 
vented  and  fugitive  CH*  and  CO2 
emissions  in  the  petroleum  and  natural 
gas  industry.  In  response  to  comments 
received  on  the  initial  proposed  rule, 
EPA  undertook  a  systematic  review  of 
each  emissions  source  included  in  the 
2008  U.S.  GHG  Inventory  in  order  to 
propose  reporting  of  only  the  most 
significant  emissions  sources  (e.g. 
emissions  that  account  for  the  majority 
of  oil  and  gas  fugitive  and  vented 
emissions).  In  determining  the  most 
relevant  vented  and  fugitive  emissions 
sources  for  inclusion  in  this 
supplemental  proposed  rulemaking, 

EPA  considered  the  following  criteria: 
The  coverage  of  emissions  for  the  source 
category  as  a  whole;  the  coverage  of 
emissions  per  unit  of  the  source 
category;  the  feasibility  of  a  viable 
monitoring  method,  including  direct 
measurement  and  engineering  , 
estimations;  and  the  number  of  facilities 
that  would  be  required  to  report. 

Sources  that  contribute  significantly 
large  emissions  were  considered  for 
inclusion  in  this  supplemental  proposed 
rulemaking,  since  they  increase  the 
coverage  of  emissions  reporting. 
Typically,  at  petroleum  and  gas 
facilities,  80  percent  or  more  of  a 
facility’s  emissions  come  from 
approximately  10  percent  of  the 
emissions  sources.  EPA  used  this 
benchmark  to  reduce  the  nuniber  of 
emissions  sources  required  for  reporting 
while  keeping  the  reporting  burden  to  a 
minimum.  Sources  in  each  segment  of 
the  petroleiun  and  natural  gas  industry 
were  sorted  into  two  main  categories:  (1) 
The  laigest  sources  contributing  to 
approximately  80  percent  of  the 
emissions  from  the  segment,  and  (2)  the 
sources  contributing  to  the  remaining  20 
percent  of  the  emissions  from  that 
particular  segment.  EPA  assigned 
sources  into  these  two  groups  by 
determining  the  emissions  contribution 
of  each  emissions  source  to  its  relevant 
segment  of  the  petroleum  and  gas 
industry,  listing  the  emissions  sources 
in  a  descending  order,  and  identifying 
all  the  sources  at  the  top  that  contribute 


to  approximately  80  percent  of  the 
emissions.  Generally,  those  sources  that 
fell  into  approximately  the  top  80 
percent  were  considered  for  inclusion. 
Details  of  the  analysis  can  be  found  in 
Greenhouse  Gas  Emissions  fi-om  the 
Petroleum  and  Natural  Gas  Industry: 
Background  TSD  (EPA-HQ-OAR-2009- 
0923). 

The  following  is  a  brief  discussion  of 
the  proposed  emission  sources  to  be 
included  and  excluded  based  on  our 
analysis.  Additional  information  can  be 
found  in  Greenhouse  Gas  Emissions 
ht)m  the  Petroleum  and  Natural  Gas 
Industry:  Background  TSD  (EPA-HQ- 
OAR-2009-0923.  Note  that  this  subpart 
of  the  GHG  reporting  rule  addresses 
only  vented,  fugitive  and  flare 
combustion  emissions.  As  mentioned 
previously,  stationary  combustion 
emissions  are  included  in  Subpart  C  of 
the  Final  MRR  Preamble. 

Onshore  Petroleum  and  Natural  Gas 
Production 

The  onshore  petroleum  and  natural 
gas  production  segment  uses  wells  to 
extract  raw  natural  gas,  condensate, 
crude  oil,  and  associated  gas  fi'om 
imderground  formations  and  inject  CO2 
for  EOR.  Extraction  includes  several 
types  of  processes:  Reservoir 
management,  primary  recovery, 
secondary  recovery  such  as  down-hole 
pumps,  water  flood  or  natmal  gas/ 
nitrogen/immiscible  CO2  injection,  and 
tertiary  recovery  such  as  using  critical  • 
phase  miscible  CO2  injection.  The 
largest  sources  of  CH4  and  CO2 
emissions  include,  but  are  not  limited 
to,  natural  gas  driven  pneumatic  devices 
and  pumps,  field  crude  oil  and 
condensate  storage  tanks,  glycol 
dehydration  units,  releases  and  flaring 
during  well  completions,  well 
workovers,  and  well  blowdowns  for 
liquids  unloading,  releases  and  flaring 
of  associated  gas,  and  blowdowns  of 
compressors  and  EOR  pumps. 

EPA  is  proposing  to  include  the 
onshore  petroleum  and  natural  gas 
production  segment  due  to  the  fact  that 
these  operations  represent  a  significant 
emissions  source,  representing 
approximately  66  percent  of  fugitive, 
vented  and  incremental  combustion 
emissions  jfrom  the  petroleum  and 
natural  gas  segments  covered  by  the 
proposed  rule. 

EPA  considered  a  range  of  possible 
options  for  reporting  emissions  from 
onshore  petroleum  and  natural  gas 


*The  denominator  includes  total  fugitive  and 
vented  emissions,  as  well  as  any  additional 
combustion  related  emissions  that  will  be  required 
to  be  reported  by  the  petroleum  and  natural  gas 
industry  and  that  wasn’t  already  covered  in  the 
final  MRR. 


facilities.  Although  several  options  for 
defining  the  facility  were  considered 
and  described  below,  EPA  has  '  ■ 
determined  that  only  two  of  the  options 
are  feasible:  Basin-level  reporting  and 
field-level  reporting.  For  this 
supplemental  proposed  rulemaking, 

EPA  proposes  that  emissions  from 
onshore  petroleum  and  natural  gas 
production  he  reported  at  the  basin 
level.  The  reporting  entity  for  onshore 
petroleum  and  natural  gas  production 
would  be  the  operating  entity  listed  on 
the  state  well  drilling  permit,  or  a  state 
operating  permit  for  wells  where  no 
drilling  permit  is  issued  by  the  state, 
who  operates  onshore  petroleum  and 
natural  gas  production  wells  and 
controls  by  means  of  ownership 
(including  leased  and  rented)  and 
operation  (including  contracted) 
stationary  and  portable  (as  defined  in 
this  Subpart)  equipment  located  on  all 
well  pads  within  a  single  hydrocarbon  ■ 
basin  as  defined  by  the  American 
Association  of  Petroleum  Geologists 
(AAPG)  three-digit  Geological  Province 
Code.  The  equipment  referenced  above 
includes  all  structures  associated  with 
wells  used  in  the  production,  extraction, 
recovery,  lifting,  stabilization, 
separation  or  treating  of  petroleum  and/ 
or  natural  gas  (including  condensate) 
including  equipment  that  is  leased, 
rented  or  contracted.  This  includes 
equipment  such  as  compressors, 
generators  or  storage  facilities,  piping 
(such  as  flowlines  or  intra-facility 
gathering  lines),  and  portable  non-self- 
propelled  equipment  (such  as  well 
drilling  and  completion  equipment, 
workover  equipment,  gravity  separation 
equipment,  auxiliary  non- 
transportation-related  equipment).  This 
also  includes  associated  storage  or 
measurement  equipment  and  all 
equipment  engaged  in  gathering 
produced  gas  firom  multiple  wells,  EOR 
operations  using  CO2,  and  all  petroleum 
and  natural  gas  production  operations 
located  on  islands,  artificial  islands  or 
structures  connected  by  a  causeway  to 
land,  an  island,  or  artificial  island. 

Where  more  than  one  entity  may  hold 
the  state  well  drilling  permit,  or  well 
operating  permit  where  no  drilling 
permit  is  issued  by  the  state,  the 
permitted  entities  for  the  facility  would 
be  required  to  designate  one  entity  to 
report  all  emissions  from  the  jointly 
controlled  facility.  Where  an  operating 
entity  holds  more  than  one  permit  to 
operate  wells  in  a  basin,  then  all 
onshore  petroleum  and  natural  gas 
production  well  permits  in  their  name 
in  the  basin,  including  all  equipment  on 
the  well  pads,  would  be  considered  one 
onshore  petroleum  and  natural  gas 
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production  facility  for  purposes  of 
reporting. 

There  are  at  least  two  industry 
recognized  definitions  available  that 
identify  hydrocarbon  basins;  one  from 
the  United  State  Geological  Survey 
(USGS)  and  the  other  from  the  AAPG. 
The  AAPG  geologic  definition  is 
referenced  to  county  boundaries  and 
hence  likely  to  be  familiar  to  the 
industry,  i.e.  if  the  owner  or  operator 
knows  in  which  county  their  well  is 
located,  then  they  know  to  which  basin 
they  belong.  Basins  are  mapped  to 
county  boundaries  only  to  give  a  surface 
manifestation  to  the  underground 
geologic  structures,  thus  making  it 
easier  to  relate  surface  facilities  to  basin 
underground  geologic  boundaries.  On 
the  other  hand,  the  USGS  definition  is 
based  purely  on  the  geology  of  the 
hydrocarbon  basin  without 
consideration  of  state  and  county 
boundaries.  Hence  using  the  USGS 
definition  may  make  it  more  difficult  to 
map  surface  operations  to  a  particular 
basin.  Therefore,  EPA  is  proposing  to 
use  the  AAPG  definition  of  a  basin.  EPA 
seeks  comments  on  the  availability  of 
other  appropriate  standard  basin  level 
definitions  that  could  be  applied  for  the 
purposes  of  this  rule  and  their  merits 
over  the  AAPG  definition. 

EPA  is  proposing  a  basin  level 
approach,  because  the  boundaries  for 
reporting  are  clearly  defined  and  the 
approach  covers  approximately  81 
percent  of  emissions  from  onshore 
petroleum  and  natural  gas  production. 

EPA  evaluated  and  is  taking  comment 
on  one  alternative  option  for  reporting 
from  onshore  petroleum  and  natural  gas 
production;  field  level.  Field  level 
reporting  would  require  aggregation  of 
emissions  from  all  covered  equipment  at 
onshore  petroleum  and  natural  gas 
production  facilities  at  the  field  level,  as 
opposed  to  the  basin  level  as  described 
above.  A  typical  field  level  definition  is 
available  from  the  Energy  Information 
Administration  Oil  and  Gas  Field  Code 
Master.  As  outlined  in  the  Economic 
Impact  Analysis  for  this  proposed  rule, 
the  field  level  option  would  result  in  a 
significantly  lower  coverage  in 
emissions,  estimated  at  55  percent  in 
comparison  to  the  basin  level  coverage 
of  81  percent.  In  essence  the  two 
reporting  options  are  not  different  from 
a  methodological  point  of  view  because 
both  definitions  rely  on  geographical 
boundaries.  Therefore,  EPA  has 
proposed  the  use  of  a  basin  level 
definition  to  increase  coverage.  EPA 
seeks  comments  on  our  decision  to 
propose  the  basin  level  approach,  and 
whether  there  would  be  advantages  to 
requiring  reporting  at  the  field  level 
instead. 


In  addition  to  basin  and  field  level 
reporting,  EPA  considered  one  other 
alternative  approach  for  defining  a 
facility  for  onshore  petroleum  and 
natural  gas  production;  individual  well 
pads.  This  well  pad  approach  included 
all  stationary  and  portable  equipment 
operating  in  conjunction  with  that  well, 
including  drilling  rigs  with  their 
ancillary  equipment,  gas/liquid 
separators,  compressors,  gas 
dehydrators,  crude  oil  heater-treaters, 
gas  powered  pneumatic  instruments  and 
pumps,  electrical  generators,  steam 
boilers  and  crude  oil  and  gas  liquids 
stock  tanks.  This  definition  was 
analyzed  with  available  data  including 
four  cases  to  represent  the  full  range  of 
petroleum  and  natural  gas  well  pad 
operations  ranging  from  unconventional 
well  drilling  and  operation  starting  in 
the  beginning  of  the  year  with  higher 
emitting  practices,  to  production  at  an 
associated  gas  and  oil  well  (no  drilling) 
with  minimal  equipment  and  a  vapor 
recovery  unit. 

EPA  analyzed  the  average  emissions 
associated  with  each  of  the  four  well 
pad  facility  cases  and  determined  that 
average  emissions  at  these  operations 
were  low  (from  about  370  metric  tons  of 
C02e  per  year  to  slightly  less  than  5,000 
metric  tons  of  C02e  per  year).  This 
analysis  shows  that  the  threshold  would 
have  to  be  set  at  less  than  400  metric 
tons  C02e  per  year  to  capture  the  largest 
possible  amount  of  onshore  production 
emissions  (only  33  percent)  which 
would  result  in  close  to  170,000 
reporters.  Additional  information  can  be 
found  in  Greenhouse  Gas  Emissions 
from  the  Petroleum  and  Natural  Gas 
Industry:  Background  TSD  (EPA-HQ- 
OAR-2009-0923).  If  the  threshold  was 
set  at  approximately  5,000  metric  tons, 
EPA  estimates  that  the  number  of 
reporters  would  decrease  significantly 
to  approximate  3,300  but  the  emission 
coverage  would  be  only  6  percent. 

Based  on  the  results  above,  EPA  did  not 
consider  the  well  pad  definition  further 
in  the  Economic  Impact  Analysis. 

Offshore  Petroleum  and  Natural  Gas 
Production 

Offshore  petroleum  and  natural  gas 
production  is  any  platform  structure, 
affixed  temporarily  or  permanently  to 
offshore  submerged  lands,  that  houses 
equipment  to  extract  hydrocarbons  from 
the  ocean  or  Icike  floor  and  that  transfers 
such  hydrocarbons  to  storage,  transport 
vessels,  or  onshore.  In  addition,  offshore 
production  includes  secondary  platform 
structures  and  storage  tanks  associated 
with  the  platform  structure.  GHG 
emissions  result  from  sources  housed  on 
the  platforms. 


In  2006,  offshore  petroleum  and 
natural  gas  production  CO2  and  CH4 
emissions  accounted  for  5.1  million 
metric  tons  C02e.  The  primary  sources 
of  emissions  from  offshore  petroleum 
and  natural  gas  production  are  from 
valves,  flanges,  open-ended  lines, 
compressor  seals,  platform  vent  stacks, 
and  other  source  types.  Flare  stacks 
account  for  the  majority  of  combustion 
CO2  emissions. 

Offshore  petroleum  and  natural  gas 
production  facilities  are  proposed  for 
inclusion  due  to  the  fact  that  this 
segment  represents  approximately  1.9 
percent  of  fugitive,  vented  and 
incremental  ^  combustion  emissions 
from  the  petroleum  and  natural  gas 
industry,  an  existing  activity  data 
collection  system  already  exists  that  can 
readily  be  used  to  calculate  GHG 
emissions  (i.e.,  GOADS)  and  major 
fugitive  and  vented  emissions  sources 
can  be  characterized  by  an  existing 
reasonable  methodology  which  will 
minimize  incremental  burden  for 
reporters.  This  is  consistent  with 
comments  received  on  the  initial 
proposed  rule. 

Onshore  Natural  Gas  Processing 

Natural  gas  processing  facilities 
remove  hydrocarbon  and  water  liquids 
and  various  other  constituents  (e.g., 
hydrogen  sulfide,  carbon  dioxide, 
helium,  nitrogen,  and  hydrocarbons 
heavier  than  methane)'from  the 
produced  natural  gas.  The  resulting 
“pipeline  quality”  natural  gas  is 
transported  to  transmission  pipelines. 
Natural  gas  processing  facilities  also 
include  gathering/boosting  stations  that 
dehydrate  and  compress  natural  gas  to 
be  sent  to  natural  gas  processing 
facilities  or  directly  to  natural  gas 
transmission  or  distribution  systems. 
Compressors  are  used  within  gathering/ 
boosting  stations  to  adequately 
pressurize  the  natural  gas  so  that  it  can 
be  transported  to  natural  gas  processing, 
transmission,  and  distribution  facilities 
through  gathering  pipelines.  In  addition, 
compressors  at  natural  gas  processing 
facilities  are  used  to  boost  natural  gas 
pressure  so  that  it  can  pass  through  all 
of  the  processes  and  into  the  high- 
pressure  transmission  pipelines. 

Vented  and  fugitive  CH4  emissions 
from  reciprocating  and  centrifugal 
compressors,  including  centrifugal 
compressor  wet  and  dry  seals,  wet  seal 
oil  degassing  vents,  reciprocating 
compressor  rod  packing  vents,  and  all 


^  The  denominator  includes  total  fugitive  and 
vented  emissions,  as  well  as  any  additional 
combustion  related  emissions  that  will  be  required 
to  be  reported  by  the  petroleum  and  natural  gas 
industry  and  that  wasn't  already  covered  in  the 
final  MRR. 
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other  compressor  emissions,  are  the 
primary  CR*  emission  sources  from  this 
segment.  The  majority  of  vented  CO2 
emissions  come  from  acid  gas  removal 
vent  stacks,  which  are  designed  to 
remove  CO2  and  hydrogen  sulfide,  when 
present,  from  natural  gas.  While  these 
are  the  major  emissions  sources  in 
natural  gas  processing  facilities,  other 
potential  sources  such  as  dehydrator 
vent  stacks,  piping  connectors,  open- 
ended  vent  and  drain  lines  and 
gathering  pipelines  associated  with  the 
processing  plant  would  also  need  to  be 
reported  under  the  proposed 
supplemental  rule. 

Onshore  natural  gas  processing 
facilities  are  proposed  for  inclusion  due 
to  the  fact  that  these  ojjerations 
represent  a  significant  emissions  source, 
approximately  8  percent  of  fugitive, 
vented  and  incremental  ®  combustion 
emissions  from  the  natural  gas  segment, 
methods  are  available  to  estimate 
emissions,  and  there  are  a  reasonable 
number  of  reporters.  Most  natural  gas 
processing  frcilities  proposed  for 
inclusion  in  this  supplemental  proposed 
rulemaking  would  ^ready  be  required 
to  report  under  subpart  C  and/or  subpart 
NN  of  the  Final  MFR. 

Onshore  Natural  Gas  Transmission 
Compression  Facilities  and 
Underground  Natural  Gas  Storage 

Natural  gas  transmission  compression 
facilities  move  natural  gas  throughout 
the  U.S.  natural  gas  transmission 
system.  Natural  gas  is  also  injected  and 
stored  in  underground  formations 
during  periods  of  low  demand  (e.g., 
spring  or  fall)  and  withdrawn, 
processed,  and  distributed  during 
periods  of  high  demand  {e.g.,  winter  or 
summer).  Storage  compressor  stations 
are  dedicated  to  gas  injection  and 
extraction  at  vmderground  natural  gas 
storage  facilities. 

Vented  and  fugitive  CH4  emissions 
finm  reciprocating  and  centrifugal  * 
compressors,  including  compressor  and 
station  blowdowns,  centrifugal 
compressor  wet  and  dry  seals,  wet  seal 
oil  degassing  vents,  reciprocating 
compressor  rod  packing  vents,  unit 
isolation  valves,  blowdown  valves, 
compressor  scrubber  dump  valves,  gas 
pneumatic  continuous  bleed  devices 
cmd  all  other  compressor  fugitive 
emissions,  are  the  primary  CH4  emission 
source  from  natural  gas  transmission 
compression  stations  and  underground 
natural  gas  storage  facilities. 


“The  denominator  includes  total  fugitive  and 
vented  emissions,  as  well  as  any  additional 
combustion  related  emissions  that  will  be  required 
to  be  reporteri  by  the  petroleum  and  natural  gas 
industry  and  that  wasn't  already  covered  in  the 
final  MRR. 


Dehydrators  cU'e  also  a  significant  source 
of  CH4  emissions  from  underground 
natural  gas  storage  facilities.  While 
these  are  the  major  emissions  sources  in 
natural  gas  transmission,  other  potential 
sources  include,  but  are  not  limited  to, 
condensate  (water  and  hydrocarbon) 
t€mks,  open-ended  lines  and  valve  stem 
seals.  Condensate  tank  vents  in 
transmission  can  be  a  significant  source 
of  emissions  from  malfunctioning 
compressor  scrubber  dump  valves  and 
will  require  detection  of  such  leakage  by 
an  optical  imaging  instrument  and 
direct  measurement  where  found 
present. 

Onshore  natural  gas  transmission 
compression  facilities  and  underground 
natural  gas  storage  facilities  are 
proposed  for  inclusion  due  to  the  fact 
that  these  operations  represent 
significant  sources  of  fugitive,  vented 
and  incremental  ^  combustion 
emissions,  15  and  2  percent, 
respectively,  methods  are  available  to 
estimate  emissions,  and  there  are  a 
reasonable  number  of  reporters.  Further, 
this  segment  was  included  in  the  initial 
proposed  rule  and  EPA  has  made 
improvements  to  the  proposal  based  on 
comments  received. 

LNG  Import  and  Export  and  LNG 
Storage 

The  U.S.  imports  and  exports  natural 
gas  in  the  form  of  LNG,  which  is 
received,  stored,  and,  when  needed,  re¬ 
gasified  at  LNG  import  and  export 
terminals.  Import  and  export  include 
both  LNG  movements  between  U.S.  and 
foreign  sources  as  well  as  transport 
between  U.S.  sources.  LNG  storage 
facilities  liquefy  and  store  natural  gas 
from  processing  plants  and  transmission 
pipelines  during  periods  of  low  demand 
(e.g.,  spring  or  fall)  and  re-gasify  for 
send  out  during  periods  of  high  demand 
(e.g.,  siunmer  and  winter) 

Fugitive  and  vented  CH4  and  CO2 
emissions  from  reciprocating  and 
centrifugal  compressors,  including 
centrifugal  compressor  wet  and  dry 
seals,  wet  seal  degassing  vents, 
reciprocating  compressor  rod  packing 
vents,  and  all  other  compressor  fugitive 
emissions,  are  the  primary  CH4  and  CO2 
emission  source  from  LNG  storage 
facilities  and  LNG  import  and  export 
facilities.  Process  units  at  these  facilities 
can  include  Vapor  recover}^  compressors 
to  re-liquefy  natural  gas  tank  boil-off  (at 
LNG  storage  facilities),  re-condensers, 
vaporization  units,  tanker  unloading 


’’  The  denominator  includes  total  fugitive  and 
vented  emissions,  as  well  as  any  additional 
combustion  related  emissions  that  will  be  required 
to  be  reported  by  the  petroleum  and  natural  gas 
industry  and  that  wasn’t  already  covered  in  the 
final  MRR. 


equipment  (at  LNG  import  terminals), 
transportation  pipelines,  and/or  LNG 
pumps. 

LNG  storage  “facilities”  can  be  defined 
as  facilities  that  store  liquefied  natural 
gas  in  above  ground  storage  tanks.  LNG 
import  terminal  can  be  defined  as 
onshore  or  offshore  facilities  that 
receive  imported  LNG  via  ocean 
transport,  store  it  in  storage  tanks,  re¬ 
gasify  it,  and  deliver  re-gasified  natural 
gas  to  a  natural  gas  transmission  or 
distribution  system.  LNG  export 
terminal  (facility)  cam  be  defined  as 
onshore  or  offshore  facilities  that 
receive  natural  gas,  liquefy  it,  store  it  in 
storage  tanks,  and  send  out  the  LNG  via 
ocean  transportation,  including  to 
import  facilities  in  the  United  States. 
EPA  is  proposing  inclusion  of  these 
facilities  because  the  National  Inventory 
has  very  little  data  on  methane 
emissions  in  these  segments  which  are 
expected  to  grow  substantially  in 
forward  years. 

Petroleum  and  Natural  Gas  Pipelines 

Natural  gas  transmission  involves 
high  pressure,  large  diameter  pipelines 
that  transport  gas  long  distances  from 
field  production  and  natural  gas 
processing  facilities  to  natural  gas 
distribution  pipelines  or  large  volume 
customers  such  as  power  plants  or 
chemical  plants.  Crude  oil 
transportation  involves  pump  stations 
and  bulk  tank  terminals  to  move  crude 
oil  through  pipelines  and  loading  and 
unloading  crude  oil  tanks,  marine 
vessels,  and  railroad  tank  cars.  The 
majority  of  vented  and  fugitive 
emissions  from  the  transportation  of 
natural  gas  occur  at  the  compressor 
stations,  which  are  proposed  for 
inclusion  in  the  supplemental  rule  and 
discussed  above. 

EPA  is  not  proposing  to  include 
reporting  of  fugitive  emissions  from 
natural  gas  pipeline  segments  between 
compressor  stations,  or  crude  oil 
pipelines  and  tank  terminals  in  the 
supplemental  rulemaking  due  to  the 
dispersed  nature  of  the  fugitive 
emissions,  and  the  fact  that  once 
fugitives  are  found,  the  emissions  are 
generally  addressed  quickly.  For  natural 
gas  gathering  pipelines,  EPA  is 
proposing  that  producers  who  own  or 
operate  gathering  lines  associated  with 
their  production  fields  and  natural  gas 
processors  who  own  or  operate 
gathering  lines  associated  with  their 
processing  plants  should  include  those 
gathering  lines  in  their  field  or 
processing  plant  reported  emissions. 

Natural  Gas  Distribution 

Natural  gas  distribution  facilities  are 
local  distribution  companies  (LDCs)  that 
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include  the  above  grade  (above  ground) 
gas  metering  and  pressure  regulation 
(M&R)  equipment,  M&R  equipment 
below  grade  in  vaults,  buried  pipelines 
and  customer  meters  used  to  transport 
natural  gas  primarily  from  high  pressure 
transmission  pipelines  to  end  users.  In 
the  distribution  segment,  high-pressure 
gas  from  natural  gas  transmission 
pipelines  enters  a  “city  gate”  station, 
which  reduces  the  pressure  and 
distributes  the  gas  through  primarily 
underground  mains  and  service  lines  to 
individual  end  users.  Distribution 
system  CH4  and  CO2  emissions  result 
mainly  from  fugitive  emissions  from 
above  ground  gate  stations  (metering 
and  regulating  stations),  below  grade 
vaults  (regulator  stations),  and  fugitive 
emissions  from  buried  pipelines.  At  gate 
stations,  fugitive  and  vented  CH4 
emissions  primarily  come  from  valves, 
open-ended  lines,  connectors,  pressure 
safety  valves,  and  natural  gas  driven 
pneumatic  devices.  CH4  emissions  in 
vaults  are  entirely  fugitive,  primarily 
from  piping  connectors  to  meters  and 
regulators. 

AUhough  emissions  from  a  single 
vault,  gate  station  or  segment  of  pipeline 
in  the  natural  gas  distribution  segment 
may  not  be  significant,  collectively 
these  emissions  sources  contribute  a 
significant  share  of  emissions  from 
natural  gas  systems. 

EPA  proposes  to  include  natural  gas 
distribution  facilities  because  these 
operations  represent  a  significant 
emissions  source,  approximately  6 
percent  of  fugitive,  vented  and 
incremental  ®  combustion  emissions 
from  the  petroleum  and  natural  gas 
industry.  EPA  proposes  that  LDC’s 
would  report  for  all  of  the  distribution 
facilities  that  they  own  or  operate. 

Crude  Oil  Transportation 

Crude  oil  is  commonly  transported  by 
barge,  tanker,  rail,  truck,  and  pipeline 
from  production  operations  and  import 
terminals  to  petroleum  refineries  or 
export  terminals.  Typical  equipment 
associated  with  these  operations  is 
storage  tanks  and  pumping  stations.  The 


major  sources  of  CH4  and  CO2  emissions 
include  releases  from  tanks  and  marine 
vessel  loading  operations. 

EPA  is  not  proposing  to  include  the 
crude  oil  transportation  segment  of  the 
petroleum  and  natural  gas  industry  in 
this  supplemental  rulemaking  due  to  its 
small  contribution  to  total  petroleum 
and  natural  gas  CH4  and  CO2  emissions, 
accounting  for  much  less  than  1  percent. 

D.  Selection  of  Reporting  Threshold 

EPA  proposes  that  owners  or 
operators  of  facilities  with  emissions 
equal  to  or  greater  than  25,000  metric 
tons  C02e  per  year  be  subject  to  these 
reporting  requirements.  This  threshold 
is  applicable  to  all  petroleum  and 
natural  gas  system  reporters  covered  by 
this  subpart:  onshore  petroleum  and 
natural  gas  production  facilities, 
offshore  petroleum  and  natural  gas 
production  facilities,  onshore  natural 
gas  processing  facilities,  including 
gathering/boosting  stations;  natural  gas 
transmission  compression  facilities, 
undergrouiid  natural  gas  storage 
facilities;  LNG  storage  facilities;  LNG 
import  and  export  facilities  and  natural 
gas  distribution  facilities.  As  described 
above,  under  the  proposed  rule,  for 
onshore  petroleum  and  natural  gas 
production  facilities  an  owner  or 
operator  (as  defined  by  the  proposed 
rule)  would  evaluate  emissions  from  all 
equipment  covered  by  the  proposed 
rule,  including  vented,  fugitive,  flared 
and  stationary  combustion,  in  a  defined 
basin  against  the  threshold  to  determine 
applicability. 

Consistent  with  the  rest  of  the  Final 
MRR,  EPA  is  proposing  that  for  the 
purposes  of  determining  whether  a 
facility  emits  equal  to  or  greater  than  a 
25,000  mtC02e,  a  facility  must  include 
emissions  from  all  source  categories  for 
which  methods  are  provided  in  the  rule. 
EPA  proposes  that  when  a  facility 
determines  emissions  for  the  purposes 
of  the  threshold  determination  under 
subpart  W,  that  the  fuel  combustion 
emissions  estimates  include  both 
stationary  and  portable  equipment .(e.g., 
compressors,  drilling  rigs,  and 


dehydrators  that  are  skid-mounted)  that 
are  controlled  by  well  operators  through 
ownership,  direct  operation,  leased  and 
rented  equipment,  and  contracted 
operation.  Fugitive,  vented  and 
combustion  emissions  from  portable 
equipment  are  proposed  for  inclusion  in 
the  threshold  determination  for  this 
source  category  due  to  the  unique 
nature  of  the  petroleum  and  natural  gas 
industry.  In  addition  to  well  drilling  rigs 
and  their  ancillary  equipment  for  well 
completions,  it  is  common  practice  in 
onshore  production  to  use  skid  mounted 
portable  compressors,  glycol 
dehydrators  and  other  equipment  partly 
for  installation  cost  savings  and  partly 
because  well  flow  rates  decline  over 
time  and  well-head  equipment  becomes 
over  sized,  and  is  moved  around  to 
match  equipment  capacity  with  wells  of 
the  same  production  capacity. 

Also  due  to  the  unique  nature  of  the 
industry,  EPA  believes  that  it  may  be 
possible  that  onshore  petroleum  and 
natural  gas  production  equipment  from 
onshore  petroleum  and  natural  gas 
production  facilities  may  be  co-located 
with  other  manufacturing  facilities 
already  covered  under  other  subparts  of 
the  rule  (e.g.,  cement  manufacturing 
facilities  or  glass  manufacturing 
facilities).  It  is  not  EPA’s  intent  to  have 
these  manufacturing  facilities  include 
emissions  from  onshore  petroleum  and 
natural  gas  production  equipment  in 
their  threshold  determination.  EPA 
seeks  comment  on  this  approach. 

To  identify  the  most  appropriate 
threshold  level  for  reporting  of 
emissions,  EPA  conducted  analyses  to 
determine  emissions  reporting  coverage 
and  facility  reporting  coverage  at  four 
different  threshold  levels:  1,000  metric 
tons  COae  per  year,  10,000  metric  tons 
COae  per  year,  25,000  metric  tons  G02e 
per  year,'" and  100,000  metric  tons  C02e 
per  year.  Table  W-2  provides  coverage 
of  emissions  and  number  of  facilities 
reporting  at  each  threshold  level  for  all 
the  industry  segments  under 
consideration  for  this  proposed 
supplemental  rule. 


Table  W-2— Threshold  Analysis  for  Emissions  From  the  Petroleum  and  Natural  Gas  industry 


Segment 

Total  national 
emissions 

Total  number 
of  facilities 

Threshold 

lev^l 

Total  emissions  covered  by 
threshold 

Facilities  covered 

Number 

Percent 

(metric  tons 
COze  per 
year) 

(metric  tons 
C02e  per 
'  year) 

Percent 

Onshore  Petroleum  &  Gas  Production 

277,798,737 

27,993 

i 

•  1 

100,000 

187,175,289 

67 

466 

2 

25,000 

224,227,559 

81 

1,232 

4 

®The  denominator  includes  total  fugitive  and  combustion  related  emissions  that  will  be  required  industry  and  that  wasn’t  already  covered  in  the 

vented  emissions,  as  well  as  any  additional  to  be  reported  by  the  petroleum  and  natural  gas  final  MRR. 
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Table  W-2— Threshold  Analysis  for  Emissions  From  the  Petroleum  and  Natural  Gas  Industry — Continued 


Total  national 
emissions 

Total  number 
of  facilities 

Total  emissions  covered  by 
threshold 

Facilities 

Number 

covered 

Percent 

Segment 

(metric  tons 
0026  per 
year) 

level 

(metric  tons 
0026  per 
year) 

Percent 

' 

10,000 

242,390,849 

87 

9 

1,000 

268,848,529 

38 

Offshore  Petroleum  &  Gas  Production 

11,261,305 

3,235 

100,000 

3,242,389 

29 

4 

0 

25,000 

5,119,405 

45 

58 

2 

10,000 

7,111,563 

63 

mm 

6 

1,000 

94 

37 

Natural  Gas  Processing . 

33,984,015 

566 

100,000 

73 

130 

23 

25,000 

31,229,071 

92 

289 

51 

10,000 

32,982,975 

97 

nm^i 

70 

1,000 

33,984,015 

100 

100 

Natural'  Gas  Transmission  Compres- 
skxi  . 

64,059,125 

1,944 

100,000 

54 

433 

22 

25,000 

57,683,144 

90 

1,145 

59 

10,000 

98 

1.443 

74 

1,000 

100 

1,695 

87 

Underground  Natural  Gas  Storage . 

9,713,029 

397 

100,000 

3,548,988 

37 

36 

9 

25,000 

7,846,609 

81 

133 

34 

10,000 

8,968,994 

200 

50 

1,000 

9,696,532 

347 

87 

3 

LNG  Storage  . 

2,113,601 

157 

695,459 

33 

4 

25,000 

1,900,793 

90 

33 

21 

10,000 

2,030,842 

96 

41 

26 

1,000 

■B 

LNG  Import  and  Export  2  . 

315,888 

5 

100,000 

314,803 

314,803 

99.7 

4 

80 

■IIIB 

80 

1,000 

315,888 

100.00 

5 

100 

Natural  Gas  Distribution . 

25,258,347 

1,427 

• 

100,000 

18,470,457 

73 

1  66 

5 

25,000 

22,741,042 

90 

1  143 

10 

10,000 

23,733,488 

94 

1  203 

14 

1,000 

24,983,115 

99 

594 

42 

^  The  emissions  include  fugitive  and  vented  CH4  and  CO2  and  combusted  CO2,  N2O,  and  CH4  gases.  The  emissions  for  each  industry  seg¬ 
ment  do  not  match  the  2008  U.S.  Inventory  either  because  of  added  details  in  the  estimation  methodology  or  use  of  a  different  methodology  than 
the  U.S.  Inventory.  For  additional  discussion,  refer  to  Greenhouse  Gas  Emissions  from  the  Petroleum  and  Natural  Gas  Industry:  Background 
TSD  (EPA-HQ-OAR-2009-0923). 

2  The  analysis  included  only  import  facilities.  There  is  only  one  export  facility,  located  in  Kenai,  Alaska. 
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EPA  IB  proposing  a  threshold  of-  ' ' 
25,000  metric  tons  COae  applied  to 
those  emissions  sources  listed  In  Table  -  '' 
W-2,  which  will  cover  approximately 
83  percent  of  estimated  vented  and 
fugitive  emissions  and  incremental 
combustion  emissions  from  facilities 
that  did  not  meet  the  reporting 
requirements  under  Subpart  C  alone, 
from  the  entire  petroleum  and  natural 
gas  industry,  while  requiring  only  a 
small  fraction  of  total  facilities  to  report. 
For  additional  information,  please  refer 
to  Greenhouse  Gas  Emissions  from  the 
Petroleum  and  Natural  Gas  Industry: 
Background  TSD  {EPA-HQ-OAR-2009- 
0923).  For  specific  information  on  costs, 
including  unamortized  first  year  capital 
expenditures,  please  refer  to  section  4  of 
the  Economic  Impact  Analysis. 


'■■■'  Although  EPA  is  proposing  an  r 

emissions  threshold  of  25,000  mtC02e 
for  all  segments  of  the  petroleum  and  ’ 
natural  gas  industry,  EPA  is  taking 
comment  on  whether  a  10,000  mtC02e 
threshold  for  onshore  petroleum  and 
natural  gas  production  would  be  more 
appropriate. 

For  onshore  petroleum  and  natural 
gas  production,  EPA  is  proposing  that 
portable  and  stationary  fuel  combustion 
emissions  be  included  in  the  threshold 
determination  due  to  the  large 
percentage  of  emissions  from  portable 
equipment  in  the  petroleum  and  natmal 
gas  industry.  EPA  considered  lowering 
the  threshold  to  10,000  mtC02e  and 
excluding  portable  equipment  from  the 
threshold  determination  (and  reporting), 
however,  data  were  not  available  to 
distinguish  portable  and  stationary' 


combustion  emissions  in  order  to ' 
evaluate  the  lower  threshold 
considering  just  stationary  combustion 
emissions. 

Secondly,  for  onshore  petroleum  and 
natural  gas  production,  EPA  is 
proposing  that  owners  or  operators 
report  at  the  basin  level.  EPA  is  seeking 
comment  on  owners  or  operators 
reporting  at  the  field  level.  Although 
EPA  believes  that  a  25,000  mtC02e 
threshold  is  appropriate  for  the  basin 
level  approach,  as  described  above,  EPA 
seeks  comment  on  whether  the 
threshold  should  be  lowered  to  10,000 
mtC02e  if  reporting  were  to  be  at  the 
field  level.  Table  W-3  presents  the 
emissions  and  facility  coverage  for  a 
field  level  definition  for  onshore 
petroleum  and  natural  gas  production. 


Table  W-3— Emissions  Coverage  and  Entities  Reporting  for  Field  Level  Facility  Definition 


Threshold  level  ^ 

Emissions  covered 

Facilities  covered 

Metric  tons 
C02e/year 

Percent 

Number 

Percent 

100,000  . . 

99,776,033 

38 

305 

0 

25,000  . ; . 

144,547,282 

55 

1,253 

2 

10,000  . 

169,160,462 

64 

2,846 

3 

VOOO  . . . 

242,621 ,431 

92 

39,652 

48 

In  addition  to  seeking  comment  on 
the  proposed  threshold  for  onshore 
production,  EPA  more  broadly  is 
seeking  comment  on  the  selection  of  the 
threshold  for  all  segments  of  the 
petroleum  and  natural  gas  industry. 

E.  Selection  of  Proposed  Monitoring 
MetKods 

Many  domestic  and  international 
GHG  monitoring  guidelines  and 
protocols  include  methodologies  for 
estimating  emissions  from  petroleum 
and  natural  gas  operations,  including 
the  2006  IPCC  Guidelines,  U.S.  GHG 
Inventory,  DOE  1605(b),  and  corporate 
industry  protocols  developed  by  the 
American  Petroleum  Institute,  the 
Interstate  Natural  Gas  Association  of 
America,  and  the  American  Gas 
Association.  The  methodologies 
proposed  vary  by  the  emissions  source 
and  the  level  of  accuracy  desired  in  the 
estimation. 

EPA  has  carefully  considered  possible 
options  to  estimate  emissions  from 
every  emission  source  proposed  for 
reporting.  EPA  has  proposed  to  use  the 


most  appropriate  method  taking  into 
account  both  the  cost  to  the  reporter  as 
well  as  accuracy  of  emissions  achieved 
through  the  proposed  method.  Overall, 
we  propose  the  following  types  of 
monitoring  methods:  (1)  Direct 
measurement  to  develop  site  and 
source-specific  emission  factors;  (2) 
engineering  estimation;  (3)  combination 
of  direct  measurement  and  engineering 
estimation;  (4)  leak  detection  and  use  of 
leaker  emission  factor;  and  (5) 
population  count  and  population 
emission  factors.  Table  W-4  of  this 
preamble  provides  a  list  of  the 
emissions  sources  to  be  reported  with 
the  corresponding  monitoring  methods. 

A  monitoring  method  proposed  for  a 
specific  source  is  to  be  used  across  all 
reporting  segments  of  the  petroleum  and 
gas  system.  Two  exceptions  to  this  are; 
(1)  For  tanks  in  onshore  natural  gas 
transmission  facilities  that  exhibit  gas 
bypass  from  scrubber  dump  valves,  EPA 
is  proposing  to  require  direct 
measurement  under  the  proposal, 
whereas  in  other  segments  under  the 
proposal,  the  emissions  from  tanks 


would  be  required  to  be  estimated  using 
E&P  Tank  simulation  software;  and  (2) 
under  the  proposal,  fugitive  emissions 
from  onshore  petroleum  and  natural  gas 
production  and  inaccessible  to  plain 
view  (buried  or  below  grade  in  vaults) 
emissions  in  gas  distribution  would 
require  estimation  using  population 
emissions  factors  as  opposed  to  other 
segments’  fugitive  emissions  that 
require  leak  detection  and  the  use  of 
leaker  emissions  factors.  Finally, 
offshore  petroleum  and  natural  gas 
production  platforms  would  be  required 
under  the  proposal  to  use  methods 
provided  by  the  most  recent  GOADS 
reporting  system.  This  means  that 
FederaJ  Gulf  of  Mexico  platforms  would 
report  emissions  already  being 
calculated  and  reported  to  MMS  as  a 
part  of  the  GOADS  study  and  the 
remaining  platforms  that  are  not  a  part 
of  the  GOADS  study  {i.e.,  platforms  in 
all  state  waters  and  other  Federal  waters 
outside  the  Gulf  of  Mexico)  would  be 
required  to  adopt  the  GOADS 
methodology. 


Table  W-^.  Source  Specific  Monitoring  Methods  and  Emissions  Quantification 


Emission  source 

Monitoring  methods 

Emissions  quantification  methods 

Natural  Gas  Pneumatic  Bleed  Devices  (High  or 
Continuous). 

Engineering  Estimation  . 

Manufacturer  device  model  bleed  rate  and  en¬ 
gineering  calculation. 
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Table  W-4.  Source  Specific  Monitoring  Methods  and  Emissions  Quantification— Continued 


Emission  source 


’'  Monitoring  methods 


Emissions  quantification  methods  ' 


Natural  Gas  Pneumatic  Bleed  Devices  (Low)  ... 
Natural  Gas  Driven  Pneumatic  Pump  Venting  .. 

Acid  Gas  Removal  Vent  Stacks  (CO2  only) . 

Dehydrator  Vent  Stacks  . . 

Well  Venting  for  Liquids  Unloading  . 


Gas  Well  Venting  dgring  Completions  or 
Workovers. 

Blowdown  Vent  Stacks . 

Storage  Tanks  (Onshore  Production  and  Proc¬ 
essing). 

Storage  Tanks  (Transmission)  . 

Well  Testing  Venting  and  Flaring  . 

Associated  Gas  Venting  and  Flaring . 

Flare  Stacks . 

Centrifugal  Compressor  Wet  Seal  Oil 
Degassing  Vent. 

Large  Reciprocating  Compressor  Rod  Packing 
Vents. 

Large  Compressor  Blowdown  Valve  Leak  . 

Large  Compressor  Blowdown  Vent  (Unit  Isola¬ 
tion  Valve  Leak). 

Fugitive  Sources  (Processing,  Transmission, 
Underground  Storage,  LNG  Storage,  LNG 
Import  Export,  LDC). 

Fugitive  Sources  (Onshore  Production,  LDC)  ... 


Component  Count  . . . 

Engineering  Estimation  . 

Engineering  Estimation  . 

Engineering  Estimation  . 

(1)  Engineering  Estimation  or  (2)  Direct  Meas¬ 
urement. 

(1)  Engineering  Estimation,  or  (2)  Direct 
Measurement. 

Engineering  Estimation  . . 

Engineering  Estimation  . 

Direct  Measurement  . 

Engineering  Estimation  . 

Engineering  Estimation  . . . 

(1)  Direct  Measurement  or  (2)  Engineering  Es¬ 
timation. 

Direct  Measurement . . 

Direct  Measurement  . 

Leak  Detection  with  optical  gas  imaging  in¬ 
strument. 

Leak  Detection  with  optical  gas  imaging  in¬ 
strument. 

Leak  Detection  with  optical  gas  imaging  in¬ 
strument.  ' 

Component  Count  . . 


Population  emissions  factor. 

Manufacturer  model  emissions  per  unit  vol¬ 
ume  and  volume  pumped. 

Engineering  Calculation  and  flow  meters. 

GlyCalc  simulation  software. 

(1 )  Field  specific  emission  factor  times  events 
or  (2)  Flow  metered  emission  factor  times 
events. 

(1)  Field  specific  emission  factor  times  events 
or  (2)  Flow  metered  emission  factor  times 
events. 

Equipment  specific  emission  factor  and  num¬ 
ber  of  events. 

E&P  Tank  equipment  specific  emission  factor 
times  throughput. 

Flow  metered  emission  factor  time  operating 
hours. 

Gas  to  oil  Ratio  (GOR);  flow  rate. 

Gas  to  oil  Ratio  (GOR);  flow  rate. 

Engineering  Calculation. 

Row  metered  equipment  specific  emission 

factor  times  operating  hours. 

I  Flow  metered  equipment  specific  emission 

factor  times  operating  hours. 

Flow  meters  equipment  specific  emission 

factor  times  operating  hours. 

Flow  metered  equipment  specific  emission 

factor  times  stand-by  depressurized  hours. 

Leaker  emission  factors  times  detected  leaks. 


Population  Emission  Factors  times  compo¬ 
nents. 


1.  Direct  Measurement 

EPA  is  proposing  to  require  five 
sources  in  this  supplemental  proposal  to 
directly  measure  emissions:  storage 
tanks  (transmission)  when  scrubber 
dump  valves  are  detected  leaking, 
centrifugal  compressor  wet  seal  oil 
degassing  vents,  large  reciprocating 
compressor  rod  packing  vents,  large 
compressor  blowdown  vent  valve  leaks, 
and  large  compressor  blowdown  vent 
(unit  isolation  valve  leaks),  the  latter 
two  when  leakage  is  detected.  For 
example,  storage  tanks  in  the  onshore 
natural  gas  transmission  segment , 
typically  store  the  condensate  (water, 
light  hydrocarbons,  seal  oil)  firom  the 
scrubbing  of  pipeline  quality  gas.  The 
volume  and  composition  of  liquid  is 
typically  low  and  variable,  respectively, 
in  comparison  to  the  volumes  and 
composition  of  hydrocarbon  liquids 
stored  in  the  upstream  segments  of  the 
industry.  Hence  the  emissions  firom 
condensate  itself  in  the  transmission 
segment  are  considered  insignificant. 
However,  scrubber  dump  valves 
malfunction  or  stick-open  due  to  debris 
in  the  condensate  and  can  remain  open 
resulting  in  natural  gas  bypass  via  the 
open  dump  valve  to  and  through  the 


condensate  tank,  and  therefore  the  use 
of  E&P  Tanks  and  other  models  are  not 
applicable  to  tanks  in  the  transmission 
segment.  The  only  potential  option  for 
measming  emissions  from  scrubber 
dump  valves  is  to  monitor  storage  tank 
emissions  with  a  gas  imaging  camera  to 
determine  if  the  emissions  do  not 
subside  and  become  negligible  when 
dump  valves  close.  If  the  scrubber  dump 
valve  is  stuck  and  leaking  natural  gas 
through  the  tank  then  the  emissions  will 
be  visibly  significant  and  will  not 
subside  to  inconspicuous  volumes.  If 
the  scrubber  dump  valve  functions 
normally  and  shuts  completely  after  the 
condensate  has  been  dumped  then  the 
storage  tank,  emissions  should  subside 
and  taper  off  to  insignificant  quantities. 
If  emissions  are  detected  to  be 
continuous  for  a  duration  of  five 
minutes  then  a  one-time  measurement 
would  be  required  using  a  temporary 
meter  to  establish  an  equipment  specific 
emission  factor. 

This  proposal  is  based  on  the  fact  that 
the  emissions  magnitude  from  these  five 
sources  are  significant  enough  to 
warrant  reporting  for  the  supplemental 
proposed  rule  and  that  no  credible 
engineering  estimation  methods  or 


emissions  factors  exist  that  can 
accurately  characterize  the  emissions. 
There  are  several  public  reference 
studies  and  guidance  documents  that 
provide  emissions  factors  for  these  • 
sources.  However,  after  close  review, 
EPA  has  determined  that  these 
emissions  factors  cannot  uniquely 
characterize  the  emissions  specifically 
from  individual  equipment  or  a  facility. 
For  example,  the  emissions  from  wet 
seal  degassing  and  rod  packing  are 
directly  correlated  to  the  size  of  the 
compressor,  throughput,  and  the 
operating  time  of  the  compressor  in  the 
reporting  year.  Also,  in  the  case  of  unit 
isolation  valves  and  compressor  blow 
down  valves  the  emissions  magnitude 
varies  depending  on  operational  and 
maintenance  practices  as  valves  can 
have  excessive  leakage,  especially  when 
a  compressor  is  not  in  operation.  These 
factors  do  not  get  accounted  for  using  an 
emissions  factor. 

The  proposed  supplemental  rule 
would  require  that  rod  packing  and 
blowdown  valves  be  measured  for 
emissions  both  in  operating  as  well  as 
standby  pressurized  modes.  In  addition, 
unit  isolation  valve  leaks  would  he 
required  to  be  measured  at  the 
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blowdown  vent  in  the  standby  de¬ 
pressurized  mode.  To  correctly  quantify 
emissions  from  centrifugal  and  large 
reciprocating  compressors  the  proposal 
would  require  that,  for  each  compressor, 
one  measurement  be  taken  in  each  of 
the  operational  modes  that  occurs 
during  a  reporting  period:  (i)  Operating, 
(ii)  standby  pressurized,  and  (iii)  not 
operating,  depressurized.  Depending  on 
the  operational  practices  each  mode 
could  have  significantly  different 
emissions  and  would  need  to  be 
separately  quantified  as  a  part  of  the 
proposed  rule. 

For  direct  measurement,  EPA 
proposes  that  the  following  technologies 
be  used:  high  volume  samplers,  meters 
(such  as  rotameters,  turbine  meters,  hot 
wire  anemometers,  and  others),  and/or 
calibrated  bags.  EPA  recognizes  that 
different  measurement  equipment 
would  be  required  for  different  source 
emissions  measurement  depending  on 
the  configuration  of  the  system.  Hence 
the  proposed  rule  provides  these 
options  for  multiple  direct  measurement 
equipment,  but  the  reporter  must 
calibrate  and  maintain  the  equipment 
based  on  either  consensus  based 
standards  or  an  appropriate  method 
specified  by  the  equipment 
manufacturer,  as  specified  in  the 
proposed  rule.  Where  a  vent  emission 
source  cannot  be  accessed  on  the 
ground  or  from  a  fixed  platform,  the 
reporter  has  the  choice  of  using  a  man- 
lift  or  installing  either  a  permanent  or 
temporary  vent  line  access  port  through 
which  a  meter  can  be  inserted  to 
measure  flow  or  velocity.  If  emissions 
exceed  the  maximum  range  of  one 
measurement  instrument,  the  reporter 
would  be  required  to  use  a  different 
instrument  option  that  can  measure 
larger  magnitude  emissions  levels.  For 
example,  if  a  high  volume  sampler 
maximum  rate  is  exceeded  by  an 
emissions  source,  then  emissions  would 
be  required  to  be  directly  measured 
using  either  calibrated  bagging  or  a 
meter.  CH4  and  CO2  emissions  from  the 
emissions  stream  would  be  required  to 
be  calculated  using  the  composition  of 
the  gas  in  the  process  equipment 
(compressor). 

2.  Engineering  Estimation 

This  proposed  rule  would  require  two 
main  types  of  engineering  calculation 
methods  for  emissions;  (1)  volunietric 
calculation  method,  and  (2)  engineering 
first  principle  methods. 

(1)  Volumetric  Calculation  Method 

The  volumetric  calculation  method 
has  been  proposed  for  calculating  CH4 
and  CO2  vent  emissions  from  sources 
where  the  variable  in  the  emissions 


magnitude  on_an  annual  basis  is  the 
number  of  times  the  source  releases  CH4 
and  CO2  emissions  to  the  atmosphere.  In 
addition,  the  estimation  of  the  total 
volume  of  emissions  is  a  matter  of 
simple  arithmetic  calculation  without 
the  need  for  complex  calculations.  For 
example,  when  a  compressor  is  taken 
offline  for  maintenance,  the  volume  of 
CH4  and  CO2  blowdown  vent  emissions 
that  are  released  is  the  same  during  each 
release,  is  easily  calculable,  and  the 
only  variable  is  the  number  of  times  the 
compressor  is  taken  offline  and  vented. 

(2)  Engineering  First  Principle  Methods 

Emissions  from  sources  such  as  tanks 
and  glycol  dehydrators  can  be  reliably 
calculated  using  standard  engineering 
first  principle  methods  such  as  those 
available  in  E&P  Tank  and  GlyCalc.  The 
use  of  such  standard  and  readily 
available  software  is  a  cost-effective  way 
to  uniformly  estimate  emissions  that  are 
representative  for  the  two  sources.  To 
maintain  standardization  across 
reporters  the  proposed  rule  would 
require  the  use  of  E&P  Tank  for 
estimating  the  emissions  from  well-pad 
separator  conditions  when  flashed  to 
atmospheric  pressure  in  any 
downstream  stock  tank,  and  GlyCalc  for 
glycol  dehydrators. 

E&P  Tank  is  available  for  free  and 
GlyCalc  can  be  purchased  at  a  small  fee. 
Also,  these  two  software  models  are 
widely  used  in  the  industry  and  the 
operation  of  the  software  is  well 
understood.  Using  such  software  also 
addresses  safety  concerns  that  are 
associated  with  direct  measurement 
from  the  two  sources.  For  example, 
sometimes  the  temperature  of  the 
emissions  stream  for  glycol  dehydrator 
vent  stacks  is  too  high  for  operators  to 
safely  measure  emissions.  EPA  seeks 
comment  on  whether  there  are 
additional  or  alternative  software 
packages  to  E&P  Tank  and  GlyCalc  that 
should  be  required  to  be  used  to 
calculate  emissions. 

In  cases  where  tank  emissions  do  not 
represent  equilibrium  conditions  of  the 
liquid  in  a  gas-liquid  separator  and  no 
publicly  available  data  are  available  on 
vapor  bypass  direct  measurement  would 
be  required  under  the  proposal.  For 
pressurized  liquids  sent  to  atmospheric 
storage  tanks  where  tank  emissions  are 
not  expected  to  be  represented  by  the 
equilibrium  conditions  of  the  liquid  in 
a  gas-liquid  sep^ator  as  calculated  by 
the  E&P  Tank  Model,  then  emissions 
calculated  by  E&P  Tank  would  be 
multiplied  by  an  empirical  factor. 

The  supplemental  proposed 
rulemaking  does  not  include  emissions 
from  tanks  containing  primarily  water 
with  the  exception  of  transmission 


station  condensate  tanks  where  dump 
valve  are  determined  to  be  bypassing 
gas.  Therefore,  EPA  seeks  comments  on 
how  to  quantify  emissions  from  tanks 
storing  water  without  resulting  in 
additional  reporting  burden  to  the 
facilities. 

For  further  discussion  of  these 
software  programs  and  emissions 
calculation  methods,  refer  to 
Greenhouse  Gas  Emissions  from  the 
Petroleum  and  Natural  Gas  Industry: 
Background  TSD  (EPA-HQ-OAR-2009- 
0923). 

3.  Combination  of  Direct  Measurement 
and  Engineering  Estimation 

Several  sources  provide  a  choice 
between  engineering  estimation  based 
oh  operating  data  and  direct 
measurement  (if  meters  are  already 
installed).  For  continuous  flaring,  a  one¬ 
time  direct  measurement  or  engineering 
estimate  may  be  performed  in 
conjunction  with  engineering  estimation 
based  on  operating  data  that  relates  to 
the  quantity  of  flared  gas.  For  well 
completion  venting  and  well  workover 
venting  (each  during  flowback  after 
hydraulic  fracturing,  the  only  significant 
well  completion  emissions),  EPA 
explored  the  possibility  of  using  a  meter 
for  measuring  hydrocarbon  gas  lost 
during  these  venting  events  which  may 
last  from  one  to  ten  days.  Some 
companies  have  reported  directly 
measuring  these  emissions  under 
certain  circumstances.  However,  such 
metering  could  be  technically 
challenging,  if  not  impossible,  and  also 
burdensome  given  the  number  of  well 
completions  and  workovers  being 
conducted  on  an  annual  basis. 

It  is  important  to  note,  however,  that 
no  body  of  data  has  been  identified  that 
can  be  summarized  into  generally 
applicable  emissions  factors  to 
characterize  emissions  from  these 
sources  in  each  unique  field.  In  fact,  the 
emissions  factor  being  used  in  the  2008 
U.S.  GHG  Inventory  is  believed  to 
significantly  underestimate  emissions 
based  on  industry  experience  as 
included  in  the  Natural  Gas  STAR 
Program  publicly  available  information 
[http://www.epa.gov/gasstar/).  In 
addition,  the  2008  U.S.  GHG  Inventory 
emissions  factor  was  developed  prior  to 
the  boom  in  unconventional  well 
drilling  (1992)  and  in  the  absence  of  any 
field  data  and  does  not  capture  the 
diversity  of  well  completion  and 
workover  operations  or  the  variance  in 
emissions  that  can  be  expected  from 
different  hydrocarbon  reservoirs  in  the 
country. 

As  a  result,  EPA  proposes  the 
development  of  a  field-specific  emission 
factor  either  by  direct  measurement  of 
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flow  rate  of  hydrocarbons  using  a  meter 
or  by  an  engineering  estimation  based 
on  well  choke  pressure  drop.  Given  the 
large  number  of  well  completions  and 
well  workovers,  EPA  proposes  that  one 
representative  well  completion  and  one 
well  workover  per  field  horizon  be 
developed  to  characterize  emissions  per 
day  of  venting  from  all  other 
completions  and  workovers  in  that  field 
horizon.  The  reporter  would  be  required 
to  update  this  factor  every  two  years. 

This  would  alleviate  burden  but  at  the 
same  time  achieve  a  reasonable 
characterization  of  the  emissions  from 
these  two  sources. 

5.  Use  of  Leak  Detection  and  Leaking 
Component  Emission  Factors 

Each  segment  of  the  petroleum  and 
gas  system  has  a  variety  of  fugitive 
emissions  sources  that  at  a  source  type 
level  have  low  emissions  volume,  but 
combined  together  at  a  segment  level 
contribute  significantly  towards  the 
total  emissions  from  petroleum  and  gas 
systems.  EPA  considered  several 
options  for  estimating  emissions  from 
fugitive  emissions  soiux;es.  One  option 
considered  was  to  use  a  population' 
count  of  each  fugitive  emissions  source 
(e.g.,  source  types  such  as  valves, 
connectors,  etc.)  and  multiply  it  by  a 
population  emissions  factor.  This  option 
would  not  account  for  differences  in 
operational  and  maintenance  practices 
among  facilities.  If  population  emissions 
factors  are  used  then  the  fugitive 
emissions  from  a  particular  facility  will 
remain  constant  indefinitely  until  the 
facilities  are  modified  [i.e.,  change  the 
population  of  equipment)  or  new  factors 
are  provided.  This  approach  also  will 
not  account  for  fugitive  emissions 
reduction  measures  the  industry  has 
undertaken  in  the  last  few  years  since 
the  population  emission  factors  were 
developed.  Facilities  with  good 
maintenance  practices  may  have 
fugitive  emissions  lower  than  the 
population  emission  factors.  As 
described  further  below,  EPA  requests 
comment  on  the  use  of  emission  factors 
and  ways  in  which  these  shortcomings 
may  be  overcome. 

Another  option  considered  was  the 
use  of  fugitive  emissions  detection  [e.g., 
an  infrared  camera)  and  direct 
measurement  (e.g.,  calibrated  bags  or 
high  volume  samplers)  for  fugitive 
sources.  This  option  may  be  more  cost- 
effective  when  the  somces  of  fugitive 
emissions  are  in  a  relatively  small 
geographic  area  such  as  at  a  processing 
plant,  gas  compressor  station,  or 
distribution  gate  station.  This  approach, 
however,  could  be  less  cost  effective  for 
widely  dispersed  sources  (e.g.,  well 
pads  and  gathering  lines). 


Hence,  to  overcome  these  issues,  EPA 
proposes  conducting  fugitive  emissions 
detection  and  then  applying  leaking 
component  (or  leak  only)  emissions 
factors  for  processing,  transmission, 
underground  storage,  LNG  storage,  LNG 
import  and  export  terminals,  and  LDC 
gate  stations.  The  fugitive  emissibns 
leak  detection  method  does  not  require 
corresponding  direct  measurement  of 
the  fugitive  emissions,  which  is 
significantly  more  burdensome  than 
fugitive  emissions  detection  using  the 
most  modem  optical  gas  imaging 
instmment  detection  technology.  This 
method  is  an  improvement  over  the  use 
of  population  emissions  factors  because 
the  factors  were  developed  for  leaking 
components  and  applied  only  to  leaking 
components,  leading  to  a  more  accurate 
calculation  of  emissions  from  each  piece 
of  equipment.  Several  commenters  to 
the  initial  proposed  mle  recommended 
leak  detection  with  an  optical  gas 
imaging  instmment  and  quantification 
with  emission  factors.  In  addition, 
leaking  component  emissions  factors  are 
applied  only  to  those  emissions  sources 
that  are  determined  to  be  emitting  as  a 
result  of  the  fugitive  emissions  detection 
process. 

EPA  analyzed  new  fugitive  leak 
studies  specifically  performed  on 
natural  gas  facilities  in  processing 
plants  and  transmission  compressor 
stations,  as  recommended  by  several 
Subpart  W  initial  proposed  mle 
commenters.  Leaking  component 
emissions  factors  from  these  studies 
were  compared  with  other  studies  (see 
below).  EPA  found  that  emission  factors 
generated  from  the  Clearstone  studies 
related  better  to  methane-rich  stream 
fugitives  and  were  more  appropriate 
than  other  emission  factors  developed 
for  highly  regulated  refinery  and 
petrochemical  plants  on  VOC  emissions. 
Therefore,  EPA  is  using  emissions  data 
from  the  Clearstone  studies  as  liie  basis 
for  the  leaker  factors  proposed  in  this 
mle.  EPA  requests  comments  on  the  use 
of  emission  factors  from  the  Clearstone 
studies.  For  further  details  see 
Greenhouse  Gas  Emissions  from  the 
Petroleum  and  Natural  Gas  Industry: 
Background  TSD  (EPA--HQ-OAR-2009- 
0923). 

Emission  References  for  Petroleum  and 
Natural  Gas  Systems 

API.  Compendium  of  Greenhouse  Gas 
Emissions  Methodologies  for  the  Oil 
and  Gas  Industry.  American  Petroleum 
Institute.  Table  4—7,  page  4-30. 

February  2004. 

API.  Emission  Factors  for  Oil  and  Gas 
Production  Operations.  Table  8,  page 
10.  API  Publication  Number  4615. 
January  1995.  p  .  ii 


EPA.  Identification  and  Evaluation  of 
Opportunities  to  Reduce  Methane 
Losses  at  Four  Gas  Processing  Plants. 
Clearstone  Engineering  Ltd.  June  20, 
2002.  http://www.epa.gov/gasstar/ 
documents/four_pIants.pdf. 

EPA.  Inventory  of  U.S.  Greenhouse 
Gas  Emissions  and  Sinks:  1990-2007. 
Annexes.  Tables  A-112-A-125.  U.S. 
EPA.  April  2009.  http://epa.gov/ 
climatechange/ emissions /downloadsOO/ 
Annexes.pdf. 

EPA.  Lessons  Learned:  Replacing  Wet 
Seals  with  Dry  Seals  in  Centrifugal 
Compressors.  U.S.  EPA  2006.  http:// 
www.epa.gov/gasstar/documents/ 
ll_wetseals.pdf. 

EPA.  Protocol  for  Equipment  Leak 
Emission  Estimates.  Emission  Standards 
Division.  U.S.  EPA.  SOCMl  Table  2-7. 
November  1995.  http://www.epa.gov/ 
ttn/chief/efdocs/equiplks.pdf. 

GRI.  Methane  Emissions  from  the 
Natural  Gas  Industry.  Volume  6.  Table 
4-2  and  Appendix  A,  page  A-2.  June 
1996.  http://www.epa.gov/gasstar/ 
documents/emissionsjreport/ 
6_vented.pdf. 

GRI.  Methane  Emissions  from  the 
Natural  Gas  Industry.  Volume  8.  Tables 
4-3,  4-6  and  4-24.  June  1996;  http:// 
www.epa.gov/gasstar/documents/ 
emissions_report/8_equipmentleaks.pdf. 

GRI.  Methane  Emissions  from  the 
Natural  Gas  Industry.  Volume  9.  Tables 
8-9  and  9—4.  June  1996.  http:// 
www.epa.gov/gasstar/documents/ 
emissions_report/ 9 _undergTound.pdf. 

GRI.  Methane  Emissions  from  the 
Natural  Gas  Industry.  Volume  10.  Table 
7-1.  June  1996.  http://epa.gov/gasstar/ 
documents/emissions_report/ 

1 0_metering.pdf. 

IGF.  Estimates  of  Methane  Emissions 
from  the  U.S.  Oil  Industry.  Draft.  Page 
13.  October  1999. 

Clearstone.  Handbook  for  Estimating 
Methane  Emissions  from  Canadian 
Natural  Gas  Systems.  Clearstone 
Engineering  Ltd.,  Enerco  Engineering 
Ltd.,  and  Radian  International.  Pages 
61-63.  May  25, 1998. 

National  Gas  Machinery  Laboratory, 
Kansas  State  University;  Clearstone 
Engineering,  Ltd.;  Innovative 
Environmental  Solutions,  Inc.  Cost-. 
Effective  Directed  Inspection  and 
Maintenance  Control  Opportunities  at 
Five  Gas  Processing  Plants  and 
Upstream  Gathering  Compressor  , 
Stations  and  Well  Sites.  For  EPA 
Natural  Gas  STAR  Program.  March 
2006. 

Clearstone.  Handbook  for  Estimating 
Methane  Emissions  from  Canadian 
Natural  Gas  Systems.  Clearstone 
Engineering  Ltd.,  Enerco  Engineering 
Ltd,  and  Radian  International,  2007. 
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EPA  considered  the  use  of  the  three 
major  types  of  emissions  detection 
equipment:  optical  gas  imaging 
instruments,  IR  laser  detector 
instruments  and  Toxic  Vapor  Analyzers 
(TV A)  or  Organic  Vapor  Analyzers 
(OVA).  Optical  gas  imaging  instruments 
are  able  to  scan  hundreds  of  source 
types  quickly,  allowing  for  the  most 
efficient  survey  of  emissions  at  a  broad 
range  of  facilities.  In  addition,  EPA 
recently  adopted  detailed  performance 
standards  for  the  optical  gas  imaging 
Ccunera  in  the  Alternative  work  practice 
for  monitoring  equipment  leaks  (AWP) 
(40  CFR  part  60  subpart  A  §60.18(i)(l) 
and  (2)).'We  recognize  that  the  purchase 
of  optical  gas  imaging  instruments  can 
be  costly,  especially  for  smaller 
facilities.  However,  EPA  believes  that 
most  facilities  will  opt  for  contractors  to 
conduct  emissions  detection  once  per 
year.  As  mentioned  above,  several 
commenters  to  the  initial  proposed  rule 
recommended  leak  detection  with  an 
optical  gas  imaging  instrument  in 
accordance  with  the  EPA  AWP.  Hence, 
the  supplemental  proposed  rule  requires 
the  use  of  an  optical  gas  imaging 
instrument  compliant  with  the 
operational  requirements  of  the  EPA 
AWP.  In  contrast  to  the  EPA  AWP, 
however,  the  proposed  rule  does  not 
require  multiple  surveys  per  year  and 
does  not  require  leak  repair.  As 
discussed  further  below,  for  this 
proposed  rule,  EPA  requires 
comprehensive  annual  leak  detection  of 
the  fugitive  emissions  sources  specified 
in  the  proposed  rule.  The  proposed 
supplemental  rule  does  not  allow  for  the 
use  of  an  OVA/TVA.  The  OVA/TVA 
requires  the  operator  to  physically 
access  the  emissions  source  with  the 
probe  and  thus  is  much  more  time 
intensive  than  using  the  optical  gas 
imaging  instrument.  In  addition,  the 
OVA/TVA  range  is  limited  to  the  reach 
of  an  operator  standing  on  the  ground  or 
,  fixed  platform,  thus  excluding  all 
emissions  out  of  reach.  However,  EPA  is 
seeking  comments  on  allowing  the 
OVA/TVA  to  be  used  as  another  option 
to  the  optical  imaging  camera  in  this 
proposed  rule. 

EPA  is  aware  that  the  optical  gas 
imaging  instrument’s  “detection 
sensitivity  levels”  as  required  by  the 
AWP  were  established  from  data  on 
volatile  organic  compound  (VOC) 
emissions  from  petroleum  refineries  and 
chemical  plants.  The  optical  gas 
imaging  instrument  has  been  used 
extensively  to  successfully  detect 
methane  emissions  in  the  petroleum 
and  gas  industry  by  petroleum  and  gas 
companies.  A  2006  independent  study 
funded  through  a  grant  by  EPA  and 


conducted  by  Clearstone  Engineering, 
was  an  extensive  study  of  methane 
emissions  in  gas  processing  plants  and 
upstream  gathering  compressor  stations 
and  well  sites.  Method  21  was 
employed  to  detect  leaks  and  HiFlow 
samplers  were  used  to  determine  the 
emissions  from  those  leaks.  This  study 
surveyed  approximately  74,000 
components  finding  3,650  leaks  (4.9 
percent).  Of  these  leaks,  497  (<1  percent 
of  total  components)  contributed  90 
percent  of  the  total  fugitive  emissions. 
The  smallest  of  the  497  leaks  was  177 
grams  per  hour,  so  an  optical  gas 
imaging  instrument  should  be  able  to 
adequately  image  methane  leaks  since 
the  smallest  leak  was  well  above  the  60 
to  100  gram  per  hour  detection 
sensitivity  in  Table  1  of  the  AWP. 
Therefore,  for  the  purposes  of  this 
reporting  rule,  EPA  determined  that  an 
optical  gas  imaging  instrument  that 
meets  the  detection  sensitivity 
requirements  of  the  AWP  for  any 
monitoring  frequency  as  specified  in 
Table  1  of  the  AWP,  is  acceptable  for 
use  under  this  proposed  rule.  Leak 
detection  and  leaker  emission  factors 
only  apply  to  emissions  sources  in 
streams  with  gas  content  greater  than  10 
percent  CH4  plus  CO2  by  weight. 
Emissions  sources  in  streams  with  gas 
content  less  than  10  percent  CH4  plus 
CO2  by  weight  do  not  need  to  be 
reported. 

The  proposed  rule  requires  that  the 
survey  for  fugitive  emissions  detection 
be  comprehensive.  This  means  that,  on 
an  annual  basis,  the  entire  population  of 
fugitive  emissions  sources  proposed  for 
reporting  in  this  rule  would  be  surveyed 
at  least  once.  EPA  proposes  that 
emissions  are  quantified  using  leaker 
emissions  factors.  Under  the  proposal,  if 
a  component  fugitive  emission  is 
detected,  emissions  me  assumed  to 
occur  the  entire  365  days  in  the  year. 

EPA  is  aware  that  the  petroleum  and 
natural  gas  industry  is  already 
implementing  voluntary  fugitive 
emissions  detection  and  repair 
programs.  Such  voluntary  programs  are 
useful,  but  pose  an  accounting  challenge 
with  respect  to  emissions  reporting  for 
this  proposed  rule.  The  proposed 
approach  does  not  preclude  any  owner 
or  operator  from  detecting  and  repairing 
fugitive  emissions  prior  to  quantifying 
emissions  for  the  purposes  of  reporting 
under  this  proposed  rule. 

To  address  this  issue,  EPA 
considered,  but  did  not  propose, 
requiring  a  facility  to  conduct  multiple 
surveys  and  to  report  emissions  using 
the  appropriate  leaker  factors.  Under 
this  approach,  if  a  specific  emission 
source  is  found  not  leaking  in  the  initial 
survey  but  leaking  in  subsequent 


surveys,  emissions  would  be  quantified 
from  the  date  of  the  first  survey  where 
a  leak  was  detected  forward  through  the 
time  when  the  leak  is  fixed,  or  the  end 
of  the  year,  whichever  is  first.  Similarly, 
if  an  emissions  source  is  found  to  be 
leaking  in  the  initial  survey,  emissions 
would  be  quantified  from  the  date  of 
that  survey  through  to  when  the  leak  is 
repaired,  or  the  end  of  the  year, 
whichever  is  first.  Under  this  approach, 
emissions  would  reflect  leak  reductions 
as  determined  by  repairs  and  follow-up 
detection  surveys 

EPA  seeks  comment  on  whether  this 
alternative  approach  better  estimates 
annual  facility  emissions  without 
resulting  in  additional  reporting  burden 
to  the  facilities.  Further,  we  seek 
comment  on  whether,  if  implemented, 
multiple  surveys  should  be  optional  or 
required  for  owners  or  operators. 

6.  Use  of  Population  Count  and 
Population  Emission  Factor 

Fugitive  emissions  detection  and  use 
of  leaking  component  emissions  factors 
are  not  always  cost  effective  and  can  be 
burdensome.  This  is  particularly  true  of 
onshore  petroleum  and  natural  gas 
production  where  the  fugitive  sources 
are  spread  out  across  large  geographical 
areas  and  fugitive  emissions  are  a  minor 
contributor  to  total  segment  emissions. 

In  the  distribution  segment,  pipeline 
fugitive  emissions  are  a  large  fraction  of 
total  emissions,  but  the  pipelines  are 
buried  where  leaks  are  difficult  to 
detect.  Similarly,  metering/ regulator 
stations,  which  are  an  important  source 
of  fugitive  "emissions,  are  sometimes 
located  inside  underground  vaults  that 
are  difficult  to  access.  In  such  scenarios, 
frigitive  emissions  detection  can  be 
burdensome.  Therefore,  for  onshore 
petroleum  and  natural  gas  production, 
gas  gathering  pipelines  and  LDC 
pipelines  and  M&R  stations  below  grade 
in  vaults,  the  proposed  rule  requires  the 
use  of  population  count  of  emissions 
sources  and  population  emissions  factor 
to  estimate  fugitive  emissions. 
Population  count  and  population 
emission  factors  only  apply  to  emissions 
sources  in  streams  with  gas  content 
greater  than  10  percent  CH4  plus  CO2  by 
weight.  Emissions  sources  in  streams 
with  gas  content  less  than  10  percent 
CH4  plus  CO2  by  weight  do  not  need  to 
be  reported.  EPA  is  using  emissions  data 
from  studies  listed  in  the  Emission 
References  (#2,  #4,  #5,  #7,  #8,  #9  above) 
as  the  basis  for  the  population  emissions 
factors  proposed  in  this  rule.  However, 
the  API  compendium  emissions  factors 
that  we  are  proposing  to  use  in  the 
upstream  oil  and  gas  production  sector 
may  be  underestimating  emissions.  EPA 
seeks  comment  on  how  to  improve  these 
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factors  and/or  collect  more  accurate 
data. 

7.  Alternative  Monitoring  Methods 
Considered 

Before  selecting  the  monitoring 
methods  proposed  above,  we  considered 
additional  measurement  methods.  The 
use  of  Method  21  was  considered  for 
fugitive  emissions  detection  and 
measurement.  Although  Toxic  Vapor 
Analyzers  (TVA)  emd  Organic  Vapor 
Analyzers  (OVA)  were  considered  they 
were  not  proposed  for  fugitive 
emissions  detection  and  quantification. 

Method  21.  This  is  the  reference 
method  for  equipment  leak  detection 
and  repair  regulations  for  volatile 
organic  compound  (VOC)  and 
hazardous  air  pollutant  (HAP)  emissions 
under  several  40  CFR  part  60,  40  CFR 
part  61,  40  CFR  part  63,  and  40  CFR  part 
65  emission  standards.  Petroleum 
refineries,  chemical  plants  and  large  gas 
processing  plants  are  required  under 
state  and  federal  laws  to  perform  LDAR 
(Leak  Detection  and  Repair)  to  control 
VOC  air  pollution  emissions.  LDAR 
programs  require  VOC  and/or  HAP  leak 
detection  using  instruments  specified  in 
Method  21,  and  requires  repair  of  leaks 
if  the  rate  is  above  the  leak  definitions 
specified  within  the  specific  regulation 
(typically  between  500  parts  per  million 
to  10,000  parts  per  million  as  read  on 
an  OVA).  Some  states  and  air  quality 
districts  have  lower  leak  definitions 
than  the  Federal  standards.  LDAR 
programs  require  fecilities  to  conduct 
multiple  surveys  per  year:  either 
following  equipment-specific 
ft^uencies  using  VOC  monitoring 
instruments,  or  bi-monthly,  semi¬ 
quarterly  or  monthly  using  an  optical 
gas  imaging  instrument,  frequency 
depending  on  the  sensitivity  detection 
of  the  instrument.  While  LDAR 
programs  do  not  require  quantification, 
state  inventories  of  air  emissions  use 
this  LDAR  leak  detection  data  with 
“leaker”  factors  developed  by  the 
Synthetic  Organic  Chemicals 
Manufacturing  Industry  (SOCMI)  to 
estimate  the  quantity  of  VOC  emissions. 
These  factors  were  developed  from 
petroleum  refinery  and  petrochemical 
plant  data  using  Method  21.  SOCMI 
(factors  adjusted  for  methane  content  are 
considerably  lower  than  the  methane 
factors  proposed  in  this  rule,  which 
were  developed  fi’om  more  recent 
studies  of  gas  processing  plants  and 
compressor  stations. 

The  Federal  LDAR  program  recently 
adopted  an  alternative  work  practice 
that  allows  use  of  optical  gas  imaging 
instruments  in  place  of  the  VOC 
monitoring  instrument  specified  in 
Method  21.  In  a  similar  vein,  this  rule 


proposes  the  use  of  optical  gas  imaging 
instruments  to  detect  leaks  once  per 
year,  and  has  developed  leaker  factors 
specific  to  methane  from  several  recent 
studies  quantifying  component  leaks  in 
petroleum  and  gas  facilities.  While  this 
rule  proposes  a  similar  approach  to 
Method  21,  given  that  this  is  a  reporting 
rule  for  collecting  annual  GHG 
emissions,  there  are  several  key 
differences:  the  proposed  annual 
reporting  rule  is  focused  on  gathering 
fugitive  and  vented  CO2  and  CH4 
emissions,  does  not  require  multiple 
surveys  per  year,  and  does  riot  allow 
measurement  using  an  OVA/TVA  for 
the  reasons  cited  above.  Optical  gas 
imaging  instruments  were  found  to  be 
more  appropriate  for  leak  detection  for 
the  proposed  supplemental  rule  as  these 
instruments  are  able  to  scan  hundreds  of 
source  components  quickly,  including 
components  out  of  reach  for  an  OVA/ 
TVA. 

Mass  Balance  for  Quantification. 
Except  in  one  case,  EPA  considered,  but 
decided  not  to  propose,  the  use  of  a 
mass  balance  approach  for  quantifying 
emissions  across  an  entire  facility.  This 
approach  would  take  into  account  the 
volume  of  gas  entering  a  facility  and  the 
amount  exiting  the  facility,  with  the 
difference  assumed  to  be  emitted  to  the 
atmosphere.  This  is  most  often  • 
discussed  for  emissions  estimation  from 
the  transportation  segment  of  the 
industry.  However,  for  pipeline 
transportation,  the  mass  balance  is  often 
not  recommended  because  of  the 
uncertainties  surrounding  meter 
readings,  the  highly  variable  line  pack 
of  high  pressure  gas  and  the  large 
volumes  of  throughput  relative  to 
emissions. 

EPA  is  proposing  this  approach  in  the 
case  of  one  emission  source — acid  gas 
recovery  units.  Typically,  the  natural 
gas  volumes  and  compositions  are 
measured  both  at  the  inlet  and  outlet  of 
the  acid  gas  recovery  units  as  it  is 
required  to  ensure  that  natural  gas  meets 
transmission  system  pipeline 
specifications.  Hence,  it  is  considered 
sufficiently  feasible  to  use  the  mass 
balance  approach  for  this  source.  For  all 
other  facilities  emd  sources,  the  accuracy 
required  in  volume  measurements  will 
be  a  significant  added  burden  in 
addition  to  being  unreliable  in  many 
cases. 

F.  Selection  of  Procedures  for  Estimating 
Missing  Data 

The  proposal  requires  data  collection 
for  a  single  source  a  minimum  of  once 
a  year.  If  data  are  lost  or  an  error  occurs 
during  emissions  detection  and/or 
measurement  or  calculation,  the 
operator  would  be  required  to  carry  out 


the  detection,  direct  measurement,  and/ 
or  calculation  a  second  time  to  obtain 
the  relevant  data  point(s)  as  soon  as  the 
missing  data  are  discovered.  If  this  falls 
outside  of  the  reporting  year  [e.g. 
between  the  end  of  the  reporting  year 
and  the  date  when  the  emissions  must 
be  reported)  the  operator  would  be 
required  to  perform  the  necessary  data 
development  and  report  the  results  for  • 
the  previous  year.  This  prior  year’s  lost 
data  replacement  could  not  be  used  as 
the  one-time  data  collection  for  the 
current  year.  Where  missing  data 
procedures  are  used  for  the  previous 
year,  at  least  30  days  would  be  required 
to  separate  emissions  estimation  and/or 
measurements  for  the  previous  year  and 
emissions  estimation  and/or 
measurements  for  the  current  year  of 
data  collection  in  order  to  better 
represent  emissions  estimates  for 
different  years.  Similarly,  engineering 
estimates  would  account  for  relevant 
source  counts  and  frequency  from  the 
previous  reporting  period. 

G.  Selection  of  Data  Reporting 
Requirements 

EPA  proposes  that  emissions  from  the 
petroleum  and  natural  gas  industry  be 
reported  on  an  annual  basis.  The 
reporting  should  be  by  the  owner  or 
operator  of  the  facility  as  defined  in  the 
supplemental  rule.  Emissions  from  each 
source  type  at  the  facility  would  be 
required  to  be  aggregated  for  reporting, 
with  a  few  exceptions  for  field  level 
reporting  (e.g.,  well  completions  cmd 
well  workovers).  For  other  equipment, 
unit-level  reporting  would  not  be 
required.  For  example,  the  owner  or 
operator  with  multiple  reciprocating 
compressors  in  an  onshore  production 
basin  would  be  required  to  report 
emissions  collectively  from  all  rod 
packings  on  all  cylinders  from  all 
compressors  for  all  fields  in  that  basin 
as  specified  in  this  proposed 
rulemaking.  Generally,  EPA  has 
proposed  that  onshore  production  be 
reported  at  the  basin  level,  as  opposed 
to  the  unit  or  field  level,  to  minimize 
reporting  burden.  EPA  notes  that  in  a 
concurrent  proposed  rulemaking  for 
facilities  that  conduct  CO2  injection  or 
geologic  sequestration  (subpart  RR),  the 
term  “facility^  is  defined  at  a  more 
disaggregated  level,  specifically  as  a 
“well  or  group  of  wells.”  EPA  seeks 
comment  on  the  use  of  more 
disaggregated  reporting  options  for 
subpart  W. 

Emissions  from  all  sources  proposed 
for  monitoring,  whether  in  operating 
condition  or  on  standby,  would  have  to 
be  reported.  Any  emissions  resulting 
from  standby  compressor  sources  would 
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be  separately  identified  from  the 
aggregate  emissions. 

The  owner  or  operator  would  be 
required  to  report  the  following 
information  to  EPA  as  a  part  of  the 
annual  emissions  reporting:  fugitive, 
vented  and  flare  combustion  emissions 
monitored  at  an  aggregate  source  level 
(unless  specified  otherwise),  emissions 
from  standby  sources;  and  activity  data 
for  each  aggregate  source  type  level. 
Owners  or  operators  of  natural  gas 
distribution  facilities  would  report 
emissions  at  the  individual  station  level. 

Additional  data  are  proposed  to  be 
reported  to  support  verification: 
Engineering  estimate  of  total  component 
count;  total  number  of  compressors  and 
average  operating  hours  per  year  in  each 
mode  of  operation  for  compressors,  if 
applicable:  minimum,  maximum  and 
average  throughput  per  year;  and 
specification  of  the  type  of  any  control 
device  used,  including  flares.  For 
offshore  petroleum  and  natural  gas 
production  facilities,  the  number  of 
connected  wells,  and  whether  they  are 
producing  oil,  gas,  or  both  is  proposed 
to  be  reported.  For  compressors 
specifically,  EPA  proposes  that  the  total 
number  of  cojnpressors  of  each  type 
(reciprocating,  centrifugal  with  dry  seals 
and  centrifugal  with  wet  seals)  and 
average  operating  hours  per  year  be 
reported. 

A  full  list  of  data  proposed  to  be 
reported  is  included  in  proposed  40 
CFR  part  98,  subparts  A  and  W. 


H.  Selection  of  Records  That  Must  Be 
Retained 

The  owner  or  operator  shall  retain 
relevant  information  associated  with  the 
monitoring  and  reporting  of  emissions 
to  EPA  for  three  years  as  follows: 
Throughput  of  the  facility  when  the 
emissions  direct  measurement  was 
conducted;  date(s)  of  measurement, 
detection  and  measurement  instruments 
used,  if  any;  and  results  of  the  emissions 
detection  survey,  including  a  video 
record  of  the  leak  survey. 

A  full  list  of  records  proposed  to  be 
retained  is  included  in  proposed  40  CFR 
part  98,  subparts  A  and  W. 

III.  Economic  Impacts  of  the  Proposed 
Rule 

This  section  of  the  preamble  examines 
the  costs  and  economic  impacts  of  this 
proposed  supplemental  rule,  including 
the  estimated  costs  and  benefits  of  the 
rule,  and  the  estimated  economic 
impacts  of  the  rule  on  affected  entities, 
including  estimated  impacts  on  small 
entities.  Complete  details  of  the 
economic  impacts  of  the  final  rule  can 
be  found  in  the  text  of  the  Economic 
Impact  Analysis  for  the  Mandatory 
Reporting  of  Greenhouse  Gas  Emissions 
under  Subpart  W  Supplemental  Rule 
(EPA-HQ-OAR-2009-0923).  In  brief, 
all  equipment  and  labor  activities  for 
complying  with  each  emissions  estimate 
in  the  rule  were  analyzed  by  technical 
experts  with  relevant  industry 
experience.  The  estimated  labor  hours 
and  labor  categories  were  applied  to 
each  industry  segment,  in  some  cases 


proportioned  to  small,  medium  and 
large  facilities  where  such  variation 
exists,  to  quantify  the  total  labor  hours, 
multiplied  hy  Government  statistics  on 
labor  rates,  arriving  at  the  total  labor 
and  equipment  costs  for  the  estimated 
numbers  of  sources.  Administrative 
costs  for  reviewing  the  reporting  rules, 
training  personnel,  documenting 
emissions  data  and  emissions  estimates, 
approving  the  submission  to  the  EPA, 
submitting  reports  and  maintaining 
records  were  included  for  each 
reporting  company.  These  total  bottom- 
up  cost  estimates  were  divided  by  the 
emissions  captured  to  arrive  at  the 
dollar  per  metric  ton,  and  divided  by 
the  number  of  reporting  entities  to 
arrive  at  average  costs  per  entity.  The 
methods  proposed  by  EPA  are  a  balance 
between  minimizing  these  costs, 
maximizing  emissions  coverage  and 
maximizing  quality  of  emissions 
estimates.  The  cost  to  affected  parties  on 
a  dollar  per  metric  ton  has  been  reduced 
by  greater  than  50  percent  when 
compared  to  the  initial  petroleum  and 
natural  gas  proposal.  To  achieve  this 
cost  reduction,  EPA  significantly 
modified  the  rule  to  rely  significantly 
less  on  direct  measurement  an^  more  on 
engineering  estimates,  leaker  factors  and 
emissions  factors.  Table  W-5  and  Table 
W-6  compare  the  first  year  and 
subsequent  year  costs,  respectively,  to 
reporters  for  reporting  fugitive  and 
vented  emissions  based  on  the  reporting 
requirements  proposed  under  the  initial 
proposal  as  compared  to  the  new 
supplemental  proposed  rule. 


Table  W-5— Estimated  First  Year  Cost  for  Reporting  Fugitive  and  Vented  Emissions  for  Petroleum  and 

Natural  Gas  Systems,  MMTCO2E 


Segment 

initial  proposed  rulei 

New  supplemental  proposed 
rulemaking 

Cost 

($million) 

Cost  per  tonne 
($/tonne) 

Cost 

($million) 

Cost  per  tonne 
($/tonne) 

Original  six  segments  . . 

$0.28 

Onshore  Production  . 

0.18 

Natural  Gas  Distribution  . 

I 

0.07 

Total  Segments  . 

32.5 

56.0 

0.21 

’The. costs  for  the  initial  proposed  rule,  shown  here,  reflect  the  in-house  monitoring  option.  Costs  for  the  alternative  contractor  monitoring  op¬ 
tion  can  be  found  in  Docket  EPA-HQ-OAR-2008-0508-01 38. 


TABLE  W-6— Estimated  Subsequent  Year  Cost  for  Reporting  Fugitive  and  Vented  Emissions  for  Petroleum 

AND  Natural  Gas  Systems,  MMTCO2E 


Initial  proposed  rule 

New  supplemental  proposed 
rulemaking 

Segment 

- 

Cost 

(Smillion) 

Cost  per  tonne 
($/tonne) 

Cost 

($million) 

Cost  per  tonne 
($/tonne) 

Original  six  segments  . . . . 

$28.1 

$0.33 

11.8 

$0.13 

Onshore  Production  . 

NA 

NA 

8.6 

0.06 

Natural  Gas  Distribution  . . . 

NA 

NA 

1.0 

0.04 
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TABLE  W-6— Estimated  Subsequent  Year  Cost  for  Reporting  Fugitive  and  Vented  Emissions  for  Petroleum 

AND  Natural  Gas  Systems,  MMTCO2E— Continued 


Segment 

Initial  proposed  rule 

New  supplemental  proposed 
rulemaking 

Cost 

($million) 

Cost 

($million) 

Cost  per  tonne 
($/tonne) 

Total  Segments  . 

$28.1 

I 

$0.33 

21.4 

0.08 

'  Subsequent  year  in  the  initial  proposed  rule  was  defined  as  Year  2  whereas  in  the  supplemental  proposed  rule  it  is  defined  as  the  average  of 
Years  2,  3,  and  4. 


A.  How  were  compliance  costs 
estimated? 

1.  Summary  of  EPA’s  Consideration  of 
Comments  Received  on  the  Initial 
Proposal 

A  majority  of  the  comments  received 
on  the  compliance  costs  of  the  fugitive 
emissions  reporting  rule  focused  on 
facility  level  costs  for  detection  and 
measurement  of  emissions.  Commenters 
noted  that  costs  estimated  for  certain 
petroleum  emd  gas  industry  segments 
ignored  available  data  on  average  leak 
factors.  Some  who  commented 
specifically  referred  to  government 
programs  that  gather  similar,  or  in  the  - 
case  of  offshore  petroleum  and  gas 
productioh  in  the  Gulf  of  Mexico 
Federal  waters,  some  of  the  same  data 
as  required  under  Subpart  W.  Others 
who  commented  noted  that  Subpart  W 
had  higher  estimated  compliance  costs 
than  other  sectors  for  much  smaller 
GHG  emissions. 

EPA  recognizes  that  the  costs 
presented  for  some  petroleum  and  gas 
industry  segments  in  the  initial  proposal 
were  relatively  high  for  smaller 
emissions  quantified  than  other 
industry  sectors.  EPA  also  recognizes 
that  for  many  fugitive  and  vented 
emissions  sources,  new  data  exisUon 
component  emission  factors,  and  long 
established  data  may  be  justified  for 
smaller,  inaccessible  to  plain  view  or 
more  burdensome  to  identify  emission 
sources.  Furthermore,  EPA  recognizes 
that  other  government  programs  gather 
similar  or  the  same  data  as  proposed  by 
this  rule. 

This  proposed  supplemental  rule 
incorporates  a  number  of  different 
methodologies  to  provide  improved 
emissions  coverage  at  a  lower  cost 
burden  to  affected  facilities.  The 
approach  used  in  determining  the 
appropriate  methodology  for  the 
supplemental  was  to  minimize  the  use 
of  direct  measurement  of  emissions 
(which  results  in  a  higher  cost  burden 
to  affected  facilities)  except  for  the  most 
significant  emissions  sources  where 
other  options  are  not  available,  and  to 
use  engineering  estimates,  emissions 
modeling  software,  and  leak  detection 


and  publicly  available  emission  factors 
for  most  vented  and  fugitive  sources. 

For  smaller  fugitive  and  inaccessible  to 
plain  view  (i.e.  buried  or  below  grade  in 
vaults)  sources,  component  count  and 
population  emissions  factors  are 
proposed.  In  the  case  of  Offshore 
platforms,  EPA  is  recommending  that 
emissions  identified  under  the  Minerals 
Management  Services  (MMS)  GOADS 
(Gulfwide  Offshore  Activities  Data 
System)  be  used  for  reporting,  and  the 
GOADS  process  be  extended  to 
platforms  in  other  Federal  regions  {i.e., 
California  and  Alaska)  and  all  State 
waters.  These  alternative  methodologies 
will  provide  similar  or  better  coverage 
of  vented  and  fugitive  methane  and 
carbon  dioxide  emissions  in  the 
petroleum  and  gas  industry,  while 
significantly  reducing  industry  biu-den. 

As  described  in  the  next  section,  EPA 
collected  and  evaluated  cost  data  fironi 
multiple  sources,  and  weighed  the 
analysis  prepared  at  initial  proposal 
against  the  input  received  through 
public  comments.  In  any  analysis  of  this 
type,  there  will  be  variations  in  costs 
among  facilities,  and  after  thoroughly 
reviewing  the  available  information,  we 
have  concluded  that  the  costs  developed 
for  this  supplemental  proposed  rule  in 
each  petroleum  and  gas  industry 
segment  appropriately  reflects  a 
“representative  facility”  in  those 
segments. 

2.  Summary  of  Method  Used  To 
Estimate  Compliance  Costs 

EPA  estimated  costs  of  complying 
with  the  rule  for  reporting  fugitive  and 
vented  GHG  emissions  in  each  affected 
petroleum  and  gas  industry  facility,  as 
well  as  emissions  from  stationary 
combustion  sources  at  petroleum  and 
gas  industry  facilities  (for  threshold  and 
burden  analysis  only;  stationary 
combustion  is  reported  under  Subpart 
C).  This  supplemental  rulemaking 
proposes  methodologies  for  reporting 
fugitive  and  vented  emissions  from  oil 
and  gas  facilities.  Once  triggering  the 
proposed  rule,  all  of  these  facilities 
would  also  have  to  report  emissions 
from  stationary  combustion.  The  costs 


of  compliance  for  this  proposed  rule 
includes  the  costs  associated  with 
calculating  and  reporting  fugitive  and 
vented  emissions,  as  well  as  the  costs  of 
any  incremental  combustion-related 
emissions  that  would  be  required  to  be 
reported  by  facilities  (j.e.,  combustion 
emissions  that  were  not  already 
required  to  be  reported  under  the  final 
MRR).  The  representative  year  of  the 
analysis  is  2006  and  all  annual  costs 
were  estimated  using  the  2006 
population  of  emitting  sources.  EPA 
used  available  industry  and  EPA  data  to 
characterize  conditions  at  affected 
sources.  Incremental  monitoring, 
recordkeeping,  and  reporting  activities 
were  then  identified  for  each  type  of 
facility  and  the  associated  costs  were 
estimated. 

The  costs  of  complying  with  the  rule 
will  vary  from  one  petroleum  and  gas 
industry  segment  and  facility  to  another, 
depending  on  the  types  of  emissions, 
the  number  of  affected  sources  at  the 
facility,  existing  monitoring, 
recordkeeping,  and  reporting  activities 
at  the  facility,  etc.  The  costs  include 
labor  costs  for  developing  a  plan,  setting 
up  records,  collecting  field  data, 
performing  monitoring,  inputting  field 
data  into  engineering  models, 
recordkeeping,  and  reporting  activities 
necessary  to  comply  with  the  rule.  For 
some  facilities,  costs  include 
expenditures  related  to  monitoring, 
recording,  and  reporting  both  process 
emissions  of  GHGs  and  emissions  from 
stationary  combustion.  For  other 
facilities  [e.g.,  LDCs),  the  only  emissions 
of  GHGs  are  process  emissions.  EPA’s 
estimated  costs  of  compliance  are 
discussed  in  greater  detail  below: 

Labor  Costs.  The  costs  of  complying 
with  and  administering  this  rule  include 
time  of  managers,  technical,  operational 
and  administrative  staff  in  the  private 
sector.  Staff  hours  are  estimated  for 
activities,  including: 

•  Developing  a  plan:  reporting  entity 
management  and  technical  staff  hours  to 
applicability  to  the  rule,  organize 
indoctrination  of  rule  requirements, 
identify  staffing  assignments,  train  staff, 
schedule  activities  as  required  below. 
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•  Setting  up  records;  technical  and 
field  staff  hours  to  develop  data 
collection  sheets  and  analytical  model 
equations  or  linkages  to  input  data  into 
standardized  models 

•  Collecting  field  data:  technical  and 
field  staffhours  to  collect  necessary  site- 
specific  data  and  input  that  data  into  the 

^  analytical  input  tables. 

•  Monitoring:  staff  hours  to  procure, 
install,  operate  and  maintain  emissions 
monitoring  equipment,  instruments  and 
engineering  analysis  systems. 

•  Engineering  models:  technical  staff 
hours  to  link  and  execute  engineering 
emissions  estimation  models  and 
analytical  procedures  and  to  organize 
output  data  as  required  for  reporting 
emissions. 

•  Record  keeping:  staff  hours  required 
to  organize,  file  and  secure  critical  data 
and  emissions  quantification  results  as 
required  for  reporting  and  for 
documenting  determinations  of  facilities 
exceeding  and  not  exceeding  reporting 
thresholds. 

•  Reporting:  management  and  staff 
hours  to  organize  data,  perform  quality 
assurance/quality  control,  inform  key 
management  personnel,  and  reporting  it 
to  EPA  through  electronic  systems. 

Staff  activities  and  associated  labor 
costs  .will  vary  from  facility  to  facility 
and  potentially  vary  over  time  where 
first  year  start-up  costs  are  more 
significant  and  where  site-specific 
emissions  factors  are  developed  every 
two  or  three  years.  Thus,  cost  estimates 
are  developed  for  start-up  and  first-time 
reporting,  and  subsequent  reporting. 
Wage  rates  to  monetize  staff  time  are 
obtained  from  the  Bureau  of  Labor 
Statistics  (BLS). 

Equipment  Costs.  Equipment  costs 
include  both  the  initial  purchase  price 
of  monitoring  equipment  and  any 
facility/process  modification  that  may 
be  required  for  installation  and/or  use  of 
monitoring  equipment.  For  example,  the 
cost  estimation  method  for  large 
compressor  seal  emissions  includes 
both  purchase  of  a  flow  measurement 
instrument  and  installation  of  a 
measurement  port  in  the  vent  piping 
where  the  end  of  the  vent  is 
inaccessible.  Based  on  expert  judgment, 
the  engineering  costs  analyses 
annualized  capital  equipment  costs  with 
appropriate  lifetime  and  interest  rate 
assumptions.  Cost  recovery  periods  and 
interest  rates  vary  by  industry,  but 
typically,  one-time  capital  costs  are 
amortized  over  a  10-year  cost  recovery 
period  at  a  rate  of  seven  percent. 


B.  What  are  the  costs  of  the  proposed 
rule? 

1.  Summary  of  Costs 

For  the  cost  analysis,  EPA  gathered 
existing  data  from  EPA  studies  and 
publications,  industry  trade  associations 
and  publicly  available  data  sources  (e.g., 
labor  rates  from  the  BLS)  to  characterize 
the  processes,  sources,  sectors,  facilities, 
and  companies/entities  affected.  EPA 
also  considered  cost  data  submitted  in 
public  comments  on  the  proposed  rule. 
Costs  were  estimated  on  a  per  entity 
basis  and  then  weighted  by  the  number 
of  entities  affected  at  the  25,000  metric 
tons  C02e  threshold. 

To  develop  the  costs  for  the  rule,  EPA 
estimated  the  number  of  affected 
facilities  in  each  source  category,  the 
number  and  types  of  process  equipment 
at  each  facility,  the  number  and  types  of 
processes  that  emit  GHGs,  process 
inputs  and  outputs  (especially  for 
monitoring  procedures  that  involve  a 
carbon  mass  balance),  and  the 
measurements  that  are  already  being 
made  for  reasons  not  associated  with  the 
rule  (to  allow  only  the  incremental  costs 
to  be  estimated).  Many  of  the  affected 
source  categories,  especially  those  that 
are  the  largest  emitters  of  GHGs  [e.g., 
glycol  dehydrators,  petroleum  stock 
tanks,  gas  processing  plants)  are  subject 
to  national  emission  standards  and  we 
use  data  generated  in  the  development 
of  these  standards  to  estimate  the 
number  of  sources  affected  by  the 
proposed  reporting  rule. 

Other  components  of  the  cost  analysis 
included  estimates  of  labor  hours  to 
perform  specific  activities,  cost  of  labor, 
and  cost  of  monitoring  equipment. 
Estimates  of  labor  hours  were  based  on 
previous  analyses  of  the  costs  of 
monitoring,  reporting,  and 
recordkeeping  for  other  rules; 
information  from  the  industry 
characterization  on  the  number  of  units 
or  process  inputs  and  outputs  to  be 
monitored;  and  engineering  judgment 
by  industry  and  EPA  industry  experts 
and  engineers.  Labor  costs  were  taken 
from  the  BLS  and  adjusted  to  account 
for  overhead.  Monitoring  costs  were 
generally  based  on  cost  algorithms  or 
approaches  that  had  been  previously 
developed,  reviewed,  accepted  as 
adequate,  and  used  specifically  to 
estimate  the  costs  associated  with 
various  types  of  measurements  and 
monitoring. 

A  detailed  engineering  analysis  was 
conducted  for  each  petroleum  and  gas 
industry  segment  of  this  proposed  rule 
to  develop  unique  unit  costs.  This 
analysis  is  documented  in  the  Economic 
Impact  Analysis  for  the  Mandatory 
Reporting  of  Greenhouse  Gas  Emissions 


under  Subpart  W  Supplemental  Rule 
(EPA-HQ-OAR-2009-0923).  The 
Greenhouse  Gas  Emissions  from  the 
Petroleum  and  Natural  Gas  Industry: 
Background  TSD  (EPA-HQ-OAR-2009- 
0923)  provides  a  discussion  of  the 
applicable  engineering  estimating  and 
measurement  technologies  and  any 
existing  programs  and  practices. 
Incremental  combustion-related 
emissions  that  would  be  required  to  be 
reported  by  facilities  (as  noted  above) 
were  estimated  using  Tier  1  factors  from 
Subpart  C  of  the  Final  MRR.  Section  4 
of  the  Economic  Impact  Analysis  for  the 
proposed  rule  contains  a  description  of 
the  engineering  cost  analysis. 

Table  W-7  of  this  preamble  presents: 
the  emissions  covered  under  this 
proposed  supplemental  rule,  the  first 
year  total  costs  and  the  first  year  cost 
per  ton  for  process  and  combustion 
emissions,  and  these  values  for  the 
subsequent  years.  EPA  estimates  that 
the  total  cost  for  process  emissions  in 
the  first  year  is  $56.0  million,  and  the 
total  national  annualized  cost  for 
subsequent  years  is  $21.4  million 
(2006$).  Of  these  costs,  roughly  49.5 
percent  fall  upon  the  onshore 
production  segment  in  the  first  year, 
while  34.5  percent  fall  upon  the  gas 
transmission  segment.  Offshore 
production,  which  is  largely  covered  by 
the  MMS  GOADS  study  data,  is 
estimated  to  incur  approximately  0.5 
percent  of  costs  every  three  or  four 
years;  other  segments  incurring 
relatively  large  shares  of  costs  are  gas 
processing  (12.5  percent)  and  local 
distribution  companies  (3  percent).  The 
reporting  of  incremental  combustion 
related  emission  for  all  segments  of  the 
petroleum  and  natural  gas  industry  are 
estimated  to  cost  $3.9  million  in  both 
the  first  and  subsequent  years. 

The  threshold,  in  large  part, 
determines  the  number  of  entities 
required  to  report  GHG  emissions  and 
hence  the  costs  of  the  rule.  The  number 
of  entities  excluded  increases  with 
higher  thresholds.  Table  W-8  of  this 
preamble  provides  the  cost-effectiveness 
analysis  for  various  thresholds 
examined.  Two  metrics  are  used  to 
evaluate  the  cost-effectiveness  of  the 
emissions  threshold.  The  first  is  the 
average  cost  per  metric  ton  of  emissions 
reported  ($/metric  ton  C02e).  The 
second  metric  for  evaluating  the 
threshold  option  is  the  incremental  cost 
of  reporting  emissions.  The  incremental 
cost  is  calculated  as  the  additional 
(incremental)  cost  per  metric  ton 
starting  with  the  least  stringent  option 
and  moving  successively  from  one 
threshold  option  to  the  next.  For  more 
information  about  the  first  year  capital 
costs  (unamortized),  project  lifetime  and 
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the  amortized  (annualized)  costs  for  Economic  Analysis  for  the  proposed  clearly  documented  in  the  Economic , 

each  petroleum  and  gas  industry  rule.  Not  all  segments  require  capital  Impact  Analysis  for  the  proposed  rule, 

segment  please  refer  to  section  4  of  the  expenditures  but  those  that  do  are 

Table  W-7— National  Cost  Estimates  for  Petroleum  and  Natural  Gas  Systems 

[2006$] 


Subpart  W — petroleum  and  natural  gas 
systems 

NAICS 

First  year 

Subsequent  years 

Smillion^ 

I 

Million 

MtCO^e 

$/ton 

$million 

Million 

MtCOje 

$/ton 

2006 

2006 

Fugitive  and  Vented  Emissions  . 

211,  486 

$56 

272.0 

$21.4 

$0.08 

Combustion  Emissions  . 

79.1 

3.9 

0.05 

Total  Private  Sector  Emissions  . 

0.17 

25.3 

351.1 

Table  W-8— Threshold  Cost-Effectiveness  Analysis 

[Subsequent  year,  2006$) 


Threshold 
(metric  tons  CO^e) 

1 

i 

Facilities  required 
to  report 

1 

1 

- 1 

Total  costs 
(million  $2006) 

Downstream  emis¬ 
sions  reported 
(MtCO^e/year) 

Percentage  of 
total  downstream 
emissions  re¬ 
ported 

Average  reporting 
cost 
($/ton) 

Incremental  cost 
($/metric  ton)  ’ 

lOO.XKX) 

1,143 

$13.66  ! 

273 

64 

$0.05 

$0.05 

25,000 

1  3,037 

25.30 

351 

83 

0.08 

0.13 

10,000 

j  4,884 

38.62 

380 

90 

0.10 

0.23 

1,000 

1  15,057 

1  97,18 

415 

98 

0.23 

0.46 

’  Cost  per  metric  ton  relative  to  the  selected  option. 


C.  What  are  the  economic  impacts  of  the 
proposed  rule? 

1.  Summary  of  Economic  Impacts 

EPA  prepared  an  economic  impact 
analysis  to  evaluate  the  impacts  of  the 
rule  on  affected  small  to  large  reporting 
entities.  In  evaluating  the  various 
reporting  options  considered,  EPA 
conducted  a  cost-effectiveness  analysis, 
comparing  the  cost  per  metric  ton  of 
GHG  emissions  across  reporting  options. 
EPA  used  this  information  to  identify 
the  preferred  options  described  in 
today’s  proposed  rule. 

To  estimate  the  economic  impacts  of 
the  rule,  EPA  first  conducted  a 


Table  W-9— Estimated  Cost-to-Sales  Ratios  for  Affected  Entities 

[Year  1] 


NAICS 

1 

NAICS  description 

Average  cost  per 
entity 

.  ($1 ,000/entity) 

Average  entity 
cost-to-sales 
ratio’ 

211  . 

Crude  Petroleum  and  Natural  Gas  Extraction . . 

$24 

0.11% 

486210  . 

Pipeline  Transportation  of  Natural  Gas . '. . . 

18 

.0.10% 

221210 . .'... 

Natural  Gas  Distribution  . . . 

11 

0.05% 

’  This  ratio  reflects  first  year  costs.  Subsequent  year  costs  will  be  slightly  lower  because  they  do  not  include  initial  start-up  activities. 


screening  assessment,  comparing  the 
estimated  total  annualized  compliance 
costs  for  the  petroleum  and  gas 
industry,  where  industry  is  defined  in 
terms  of  North  American  Industry 
Classification  System  (NAICS)  code, 
with  industry  average  revenues.  Overall 
national  costs  of  the  rule  are  significant 
because  there  are  a  large  number  of 
affected  entities,  but  per-entity  costs  are 
low  due  to  large  coverage  of  emissions 
from  these  entities.  Average  cost-to-sales 
ratios  for  establishments  in  the  affected 
NAICS  codes  for  all  segments  is  less 
than  1  percent,  except  in  the  1-20 
employee  range  for  the  onshore 
petroleum  cihd  natural  gas  segment. 


These  low  average  cost-to-sales  ratios 
indicate  that  the  proposed  rule  is 
unlikely  to  result  in  significant  changes 
in  firms’  production  decisions  or  other 
behavioral  changes,  and  thus  unlikely  to 
result  in  significant  changes  in  prices  or 
quantities  in  affected  markets.  Thus, 
EPA  followed  its  Guidelines  for 
Preparing  Economic  Analyses  (EPA, 
2002,  p.  124-125)  and  used  the 
engineering  cost  estimates  to  measure 
the  social  cost  of  the  rule,  rather  than 
modeling  market  responses  and  using 
the  resulting  measures  of  social  cost. 
Table  W-9  of  this  preamble  summarizes 
cost-to-sales  ratios  for  affected 
industries. 
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D.  What  are  the  impacts  of  the  proposed 
rule  on  small  businesses? 

1.  Summary  of  Jmpacts  on  Small 
Businesses 

As  required  by  the  RFA  and  Small 
Business  Regulatory  Enforcement  and 
Fairness  ACT  (SBREFA),  EPA  assessed 
the  potential  impacts  of  the  rule  on 
small  entities  (small  businesses, 
governments,  and  non-profit 
organizations).  (See  Section  IV.C  of  this 
preamble  for  definitions  of  small 
entities.) 

EPA  has  determined  the  selected 
threshold  maximizes  the  rule  coverage 
with  83  percent  of  U.S.  GHG  emissions 
from  the  industry  segments  reported  by 
approximately  3,037  reporters,  while 
keeping  reporting  burden  to  a 


minimum.  Furthermore,  many  industry 
stakeholders  that  EPA  met  with 
expressed  support  for  a  25,000  metric 
ton  COie  threshold  because  it 
sufficiently  captures  the  majority  of 
GHG  emissions  in  the  U.S.,  while 
excluding  most  of  the  smaller  facilities 
and  sources.  We  received  many 
comments  related  to  monitoring  and 
reporting  requirements  in  specific 
source  categories,  and  made  many 
changes  in  response  to  reduce  burden 
on  reporters.  For  information  on  these 
issues,  refer  to  the  discussion  of  each 
segment  in  this  preamble. 

EPA  conducted  a  screening 
assessment  comparing  compliance  costs 
to  onshore  petroleum  and  natural  gas 
production  specific  receipts  data  for 


establishments  owned  by  small 
businesses.  This  ratio  constitutes  a 
“sales”  test  that  computes  the 
annualized  compliance  costs  of  this  rule 
as  a  percentage  of  sales  and  determines 
whether  the  ratio  exceeds  one  percent.® 
The  cost-to-sales  ratios  were  constructed 
at  the  establishment  level  (average 
reporting  program  costs  per 
establishment/average  establishment 
receipts)  for  several  business  size 
ranges.  This  allowed  EPA  to  account  for 
receipt  differences  between 
establishments  owned  by  large  and 
'small  businesses  and  differences  in 
small  business  definitions  across 
affected  industries.  The  results  of  the 
screening  assessment  are  shown  in 
Table  W-10  of  this  preamble. 


Table  W-10.— Estimated  Cost-to-Sales  Ratios  for  First  Year  Costs  by  Industry  and  Enterprise  Size^ 


SBA  Size 

Average 

- 

Owned  by  enterprises  with: 

NAICS 

Standard 

cost  per 

All  en- 

i 

1,000  to 
1,499 
employ¬ 
ees 

Industry 

NAICS 

Descrip- 

(effective 

entity 

ter- 

<20  em¬ 
ployees' 

20  to  99 

100  to 

500  to 

<500  em¬ 
ployees 

750  to 

tion 

March  11, 
2008) 

($1,000/ 

entity) 

prises 

employ¬ 

ees 

499  em¬ 
ployees 

749  em¬ 
ployees 

999  em¬ 
ployees 

Onshore  petroleum 

211 

Crude  Pe- 

500  em- 

$24 

0.11% 

1.83% 

0.16% 

0.07% 

0.03% 

0.65% 

0.04% 

0.03% 

and  natural  gas 

troleum 

ployees. 

production;  offshore 

and  Nat- 

petroleum  and  nat- 

ural  Gas 

ural  gas  production; 

Extrac- 

LNG  storage;  LNG 
import  and  export. 

tion. 

Onshore  natural  gas 
processing;  on- 

486210 

Pipeline 

T  rans- 

7.5  million 

18 

0.10 

0.14 

0.47  »> 

0.28  *> 

0.12 

dollars. 

. 

shore  natural  gas 

portation 

transmission;  un- 

of  Nat- 

dergtound  natural 
gas  storage. 

ural  Gas. 

Natural  gas  distribu- 

221210 

Natural 

7.5  million 

11 

0.05 

0.22 

0.02 

0.05 

0.09 

0.06 

0.02 

0.02 

tion. 

Gas 

Distribu¬ 
tion.  - 

dollars. 

’  The  Census  Bureau  defines  an  enterprise  as  a  business  organization  consisting  of  one  or  more  domestic  establishments  that  were  specified  under  common  own¬ 
ership  or  control.  The  enterprise  and  the  establishment  are  the  same  for  single-establishment  fimis.  Each  multi-establishment  company  forms  one  enterprise — ^the  en¬ 
terprise  employment  and  annual  payroll  are  summed  from  the  associated  establishments.  Enterprise  size  designations  are  determined  by  the  summed  employment  of 
all  associated  establishments. 

Since  the  SBA’s  business  size  definitions  {http://vmw.sba.gov/size)  apply  to  an  establishment’s  ultimate  parent  company,  we  assume  in  this  analysis  that  the  enter¬ 
prise  definition  above  is  consistent  with  the  concept  of  ultimate  parent  company  that  is  typically  used  for  SBREFA  screening  analyses. 

2  The  Census  Bureau  has  missing  data  ranges  for  this  employee  range.  Hence  the  receipts  are  an  underestimate  of  the  true  value.  Therefore,  the  cost-to-sales 
ratio  is  a  conservative  estimate. 


As  shown,  the  cost-to-sales  ratios  are 
less  than  on^ percent  for  establishments 
owned  by  small  businesses  that  EPA 
considers  most  likely  to  be  covered  by 
the  reporting  program,  except  the  ratio 
for  1-20  employee  range  for  crude 
petroleum  and  natural  gas  extraction, 
which  is  greater  than  1  percent  but  less 
than  2  percent.  The  petroleum  and 
natural  gas  industry  has  a  large  number 
of  enterprises,  the  majority  of  them  in 
the  1-20  employee  range.  However,  a 
*  large  fraction  of  production  comes  from 
large  corporations  and  not  those  with 
less  than  20  employee  enterprises.  The 
smaller  enterprises  in  most  cases  deal 


®  EPA’s  RFA  guidance  for  rule  writers  suggests 
the  “sales”  test  continues  to  be  the  preferred 


with  very  small  operations  (such  as  a 
single  family  owning  a  few  production 
wells)  that  are  unlikely  to  cross  even  the 
25,000  metric  tons  G02e  threshold 
considered  for  the  rule.  An  exception  to 
such  a  scenario  is  a  small  (less  than  20 
employee)  enterprise  owning  large 
operations  but  conducting  nearly  all  of  . 
its  operations  through  contractors.  This 
is  not  an  uncommon  practice  in  the 
onshore  petroleum  and  natural  gas 
production  segment.  Such  enterprises, 
however,  are  a  very  small  group  among 
the  over  19,000  enterprises  in  the  less 
than  20  employee  category  and  EPA 
proposes  to  cover  them  in  the  rule. 


quantitative  metric  for  economic  impact  screening* 
analysis. 


EPA  took  a  conservative  approach 
with  the  model  entity  analysis. 
Although  the  appropriate  SBA  size 
definition  should  be  applied  at  the 
parent  company  (enterprise)  level,  data 
limitations  allowed  us  only  to  compute 
and  compare  ratios  for  a  model 
establishment  within  several  enterprise 
size  ranges. 

Although  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Agency  nonetheless  tried  to  reduce  the 
impact  of  this  rule  on  small  entities, 
including  seeking  input  from  a  wide 
range  of  private-  and  public-sector 
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stakeholders.  When  developing  the  rule, 
the  Agency  took  special  steps  to  ensure 
that  the  burdens  imposed  on  small 
entities  were  ininimal.  The  Agency 
conducted  several  meetings  with 
industry  trade  associations  to  discuss 
regulatory  options  and  the 
corresponding  burden  on  indust^,  such 
as  recordkeeping  and  reporting.  The 
Agency  investigated  alternative 
thresholds  and  analyzed  the  marginal 
costs  associated  with  requiring  smaller 
entities  with  lower  emissions  to  report. 
The  Agency  also  recommended  a  hybrid 
method  for  reporting,  which  provides 
flexibility  to  entities  and  helps 
minimize  reporting  costs. 

E.  What  are  the  benefits  of  the  proposed 
rule  for  society? 

EPA  examined  the  potential  benefits 
of  the  proposed  GHG  reporting  rule  for 
petroleum  emd  natural  gas  systems.  The 
benefits  of  a  reporting  system  are  based 
on  their  relevance  to  policy  making, 
transparency  issues,  and  market 
efficiency.  Benefits  are  very  difficult  to 
quantify  and  monetize.  Instead  of  a 
quantitative  analysis  of  the  benefits, 

EPA  conducted  a  systematic  literature 
review  of  existing  studies  including 
govenunent,  consulting,  and  scholarly 
repmrts. 

A  mandatory  reporting  system  for 
petroleum  and  natural  gas  systems  will 
benefit  the  public  by  increased 
transparency  of  facility  emissions  data. 
Transparent,  public  data  on  emissions 
allows  for  accountability  of  polluters  to 
the  public  stakeholders  who  bear  the 
cost  of  the  pollution.  Citizens, 
community  groups,  and  labor  unions 
have  made  use  of  data  firam  Pollutant 
Release  and  Transfer  Registers  to 
negotiate  directly  with  polluters  to 
lower  emissions,  circumventing  greater 
government  regulation.  Publicly 
available  emissions  data  also  will  allow 
individuals  to  alter  their  consumption 
habits  based  on  the  GHG  emissions  of 
producers. 

The  greatest  benefit  of  mandatory 
reporting  of  petroleum  and  natural  gas 
systems  GHG  emissions  to  government 
will  be  realized  in  developing  future 
GHG  policies.  For  example,  in  the 
European  Union’s  Emissions  Trading 
System,  a  lack  of  accurate  monitoring  at 
the  facility  level  before  establishing  CO2 
allowance  permits  resulted  in  allocation 
of  permits  for  emissions  levels  an 
average  of  15  percent  above  actual  levels 
in  every  country  except  the  United 
Kingdom. 

As  the  primary  constituent  of  natural 
gas,  methane  is  also  an  important  energy 
source.  As  a  result,  methane  emissions 
reductions  can  provide  significant 
economic  and  environmental  benefits. 


EPA  has  been  working  in  collaboration 
with  oil  and  natural  companies  in  the 
U.S.  as  part  of  the  Natural  Gas  STAR 
Program  since  1993.  Through  this 
collaborative  partnership  program,  EPA 
has  identified  over  120  proven,  cost 
effective  technologies  and  practices  to 
reduce  methane  emissions  across 
operations  in  all  of  the  major  industry 
sectors — production,  gathering  and 
processing,  transfnission,  and 
distribution.  The  proposed  reporting 
rule  will  increase  knowledge  of  the 
location  and  magnitude  of  significant 
methane  emissions  sources  in  the  oil 
and  gas  industry  which  can  result  in 
cross-cutting  benefits  on  domestic 
energy  supply,  industrial  efficiency  and 
safety,  and  revenue  generation. 

Benefits  to  industry  of  GHG  emissions 
monitoring  include  the  value  of  having 
independent,  verifiable  data  to  present 
to  the  public  to  demonstrate  appropriate 
environmental  stewardship,  and  a  better 
understanding  of  their  emission  levels 
and  sources  to  identify  opportunities  to 
reduce  emissions.  Such  monitoring 
allows  for  inclusion  of  stemdardized 
GHG  data  into  environmental 
management  systems,  providing  the 
necessary  information  to  achieve  and 
disseminate  their  environmental 
achievements. 

Standardization  will  also  be  a  benefit 
to  industry,  once  facilities  invest  in  the 
institutional  knowledge  and  systems  to 
report  emissions,  the  cost  of  monitoring 
should  fall  and  the  accuracy  of  the 
accounting  should  improve.  A 
standardized  reporting  program  will 
also  allow  for  facilities  to  benchmark 
themselves  against  similar  facilities  to 
understand  better  their  relative  standing 
within  their  industry. 

Section  VI  of  the  ffiA  for  the  Final 
MRR  summarizes  the  anticipated 
benefits  of  the  finalized  rule,  which 
include  providing  the  government  with 
sound  data  on  which  to  base  future 
policies  and  providing  industry  and  the 
public  independently  verified 
information  documenting  firms’ 
environmental  performance.  While  EPA 
has  not  quantified  the  benefits  of  the 
mandatory  reporting  rule,  EPA  believes 
that  they  are  substantial  and  outweigh 
the  estimated  costs. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  (EO)  12866 
(58  FR  51735,  October  4, 1993),  this 
action  is  a  “significant  regulatory  action” 
because  it  raises  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the  , 
President’s  priorities,  or  the  principles 


set  forth  in  the  EO.  Accordingly,  EPA 
submitted  this  action  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  EO  12866.  • 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this,  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  The 
Information  Collection  Request  (ICR) 
document  prepared  by  EPA  has  been 
assigned  EPA  ICR  number  2376.01. 

EPA  plans  to  collect  complete  and 
accurate  facility-level  GHG  emissions 
from  the  petroleum  and  natural  gas 
industry.  Accurate  and  timely 
information  on  GHG  emissions  is 
essential  for  informing  future  climate 
change  policy  decisions.  Through  data 
collected  under  this  proposed  rule,  EPA 
will  gain  a  better  understanding  of  the 
relative  emissions  of  different  segments 
of  the  petroleum  and  natural  gas 
industry  and  the  distribution  of 
emissions  from  individual  facilities 
within  those  industries.  The  facility- 
specific  data  will  also  improve  our 
understanding  of  the  factors  that 
influence  GHG  emission  rates  and 
actions  that  facilities  are  already  taking 
to  reduce  emissions.  Additionally,  EPA 
will  be  able  to  track  the  trend  of 
emissions  from  facilities  within  the 
petroleum  and  natural  gas  industry  over 
time,  particularly  in  response  to  policies 
and  potential  regulations.  The  data 
collected  by  this  proposed  rule  will 
improve  EPA’s  ability  to  formulate 
climate  change  policy  options  and  to 
assess  which  se^ents  of  the  petroleum 
and  gas  industry  would  be  affected,  and 
how  these  segments  would  be  affected 
by  the  options. 

This  information  collection  is 
mandatory  and  will  be  carried  out  under 
CAA  section  114.  Information  identified 
and  marked  as  CBI  will  not  be  disclosed 
except  in  accordance  with  procedures 
set  forth  in  40  CFR  part  2.  However, 
emissions  data  collected  under  CAA 
section  114  cannot  generally  be  claimed 
as  CBI  and  will  be  made  public. 

The  projected  cost  and  hour  burden 
for  non-federal  respondents  is  $37.8 
million  and  478,774  hours  per  year.  The 


Although  CBI  determinations  are  usually  made 
on  a  case-by-case  basis,  EPA  has  issued  guidance 
in  an  earlier  Federal  Register  notice  on  what 
constitutes  emissions  data  that  cannot  be 
considered  CBI  (956  FR  7042-7043,  February  21, 
1991).  As  discussed  in  Section  II.R  of  the  Final 
MRR  preamble,  EPA  is  initiating  a  separate  notice 
and  comment  process  to  make  CBI  determinations 
for  the  data  collected  under  this  rulemaking.  EPA 
intends  to  issue  this  notice  in  early  2010,  and  will 
include  inlhe  notice  the  data  proposed  for 
collection  in  this  .rulemaking. 
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estimated  average  burden  per  response 
is  98.2  hours;  the  frequency  of  response 
is  annual  for  all  respondents  that  must 
comply  with  the  proposed  rule’s 
reporting  requirements;  and  the 
estimated  average  number  of  likely 
respondents  per  year  is  3,038.  The  cost 
burden  to  respondents  resulting  from 
the  collection  of  information  includes 
the  total  capital  cost  annualized  over  the 
equipment’s  expected  useful  life 
(averaging  $5.3  million),  a  total 
operation  and  maintenance  component 
(averaging  $1.6  million  per  year),  and  a 
labpr  cost  qomponent  (averaging  $30.9 
million  per  year).i^  Burden  is  defined  at 
5  CFR  1320.3(b). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

To  comment  on  the  Agency’s  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  EPA  has  established 
a  public  docket  for  this  rule,  which 
includes  this  ICR,  under  Docket  ID 
number  (EPA-HQ-OAR-2009-0923). 
Submit  any  comments  related  to  the  ICR 
to  EPA  and  OMB.  See  ADDRESSES 
section  at  the  beginning  of  this  notice 
for  where  to  submit  comments  to  EPA. 
Send  comments  to  OMB  at  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention;  Desk  Office  for  EPA. 
Since  OMB  is  required  to  make  a 
decision  concerning  the  ICR  between  30 
and  60  days  after  April  12,  2010,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
by  May  12,  2010.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

C.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 


"  Burden  is  defined  at  5  CFR  1320.3(b).  These 
cost  numbers  differ  from  those  shown  elsewhere  in 
the  Economic  Analysis  because  the  ICR  costs 
represent  the  average  cost  over  the  first  three  years 
of  the  proposed  rule,  but  costs  are  reported 
elsewhere  in  the  Economic  Analysis  for  the  first 
year  of  the  proposed  rule  and  for  subsequent  years 
of  the  proposed  rule.  In  addition,  the  ICR  focuses 
on  respondent  burden,  while  the  Economic 
Analysis  includes  EPA  Agency  costs. 


substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  this  proposed  rule  on  small  entities, 
small  entity  is  defined  as:  (1)  A  small 
business  as  defined  by  the  Small 
Business  Administration’s  regulations  at 
13  CFR  121.201;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considefing  the  economic 
impacts  of  today’s  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  ^gnificant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  small  entities  directly 
regulated  by  this  proposed  rule  include 
small  businesses  in  the  petroleum  and 
natural  gas  industry,  small 
governmental  jurisdictions  and  small 
non-profits.  We  have  determined  that 
some  small  businesses  will  be  affected 
because  their  production  processes  emit 
GHGs  that  must  he  reported. 

The  small  entities  directly  regulated 
by  this  proposed  rule  include  small 
businesses  in  the  petroleum  and  gas 
industry,  small  governmental 
jurisdictions  and  small  non-profits.  We 
have  determined  that  some  small 
businesses  will  be  affected  because  their 
production  processes  emit  GHGs  that 
must  be  reported. 

For  affected  small  entities,  EPA 
conducted  a  screening  assessment 
comparing  compliance  costs  for  affected 
industry  segments  to  petroleum  and  gas- 
specific  data  on  revenues  for  small 
businesses.  This  ratio  constitutes  a 
“sales”  test  that  computes  the 
annualized  compliance  costs  of  this 
proposed  rule  as  a  percentage  of  sales 
and  determines  whether  the  ratio 
exceeds  some  level  (e.g.,  1  percent  or  3 
percent).  The  cost-to-sales  ratios  were 
constructed  at  the  establishment  level 
(average  compliance  cost  for  the 
establishment/ average  establishment 
revenues). 

As  shown  in  Table  W-10,  the  average 
ratio  of  annualized  reporting  program 
costs  to  receipts  of  establishments 
owned  by  model  small  enterprises  was 
less  than  1  percent  for  industries 
presumed  likely  to  have  small 
businesses  covered  by  the  reporting 
program.  Although  the  costs  to  receipts 
for  entities  with  1-20  employees  is  over 
1  percent,  these  facilities  would  likely 
not  exceed  the  proposed  25,000  mtGO^e 
threshold,  a  threshold  supported  by 


many  stakeholders  as  one  that 
sufficiently  captures  the  majority  of 
GHG  emissions  while  excluding  small 
facilities.  Further,  these  sales  tests 
examine  the  average  establishment’s 
total  annualized  mandatory  reporting 
costs  to  the  average  establishment 
receipts  for  enterprises  within  several 
employment  categories.  The  average 
entity  costs  used  to  compute  the  sales 
test  are  the  same  across  all  of  these 
enterprise  size  categories.  As  a  result, 
the  sales-test  will  overstate  the  cost-to- 
receipt  ratio  for  establishments  owned 
by  small  businesses,  because  the 
reporting  costs  are  likely  lower  than 
average  entity  estimates  provided- by  tbe 
engineering  cost  analysis. 

The  screeiiing  analysis  thus  indicates 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  screening  assessment  for  small 
governments  for  the  Final  MRR 
compared  the  sum  of  average  costs  of 
compliance  for  combustion,  local 
distribution  companies,  and  landfills  to 
average  revenues  for  small  governments. 
Even  for  a  small  government  owning  all 
three  source  types,  the  costs  constitute 
less  than  1  percent  of  average  revenues 
for  the  smallest  category  of  governments 
(those  with  fewer  than  10,000  people). 

Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
EPA  nonetheless  took  several  steps  to 
reduce  the  impact  of  this  proposed  rule 
on  small  entities.  For  example,  EPA 
determined  appropriate  thresholds  that 
reduce  the  number  of  small  businesses 
reporting.  In  addition,  EPA  is  proposing 
different  monitoring  methods  for 
different  emissions  sources,  requiring 
direct  measurement  only  for  selected 
sources.  Also,  EPA  is  proposing  annual 
instead  of  more  frequent  reporting. 

Through  comprehensive  outreach 
activities  prior  to  proposal  of  the  initial 
rule,  EPA  held  approximately  100 
meetings  and/or  conference  calls  with 
representatives  of  the  primary  audience 
groups,  including  numerous  trade 
associations  and  industries  in  the 
petroleum  and  gas  industry  that  include 
small  business  members.  EPA’s 
outreach  activities  prior  to  proposal  of 
the  initial  rule  are  documented  in  the 
memorandum,  “Summary  of  EPA 
Outreach  Activities  for  Developing  the 
Greenhouse  Gas  Reporting  Rule,” 
located  in  Docket  No.  EPA-HQ-OAR- 
2008-0508-053.  After  the  initial 
proposal,  EPA  posted  a  guide  for  small 
businesses  on  the  EPA  GHG  reporting 
rule  Web  site,  along  with  a  general  fact 
sheet  for  the  rule,  information  sheets  for 
every  source  category,  and  an  FAQ 
document.  EPA  also  operated  a  hotline 
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to  answer  questions  about  the  proposed 
rule.  We  continued  to  meet  with 
stakeholders  and  entered 
documentation  of  all  meetings  into  the 
docket. 

During  rule  implementation,  EPA 
would  maintain  an  “open  door”  policy 
for  stakeholders  to  ask  questions  about 
the  proposed  rule  or  provide 
suggestions  to  EPA  about  the  types  of 
compliance  assistance  that  would  be 
useful  to  small  businesses.  EPA  intends 
to  develop  a  range  of  compliance 
assistance  tools  and  materials  and 
conduct  extensive  outreach  for  the 
proposed  rule. 

We  have  therefore  concluded  that 
today’s  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  We 
continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

D.  Unfunded  Mandates  Reform  Act 
(UMRA) 

The  UMRA  seeks  to  protect  State, 
local,  and  Tribal  governments  from  the 
imposition  of  unfunded  Federal 
mandates.  In  addition,  the  Act  seeks  to 
strengthen  the  partnership  between  the 
Federal  government  and  State,  local, 
and  Tribal  governments  and  ensure  that 
the'  Federal  government  covers  the  costs 
incurred  during  compliance  with 
Federal  mandates. 

Title  II  of  the  UMRA  of  1995,  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
segment.  Under  section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  Federal  mandates  that  may  result 
in  expenditures  to  State,  local,  and 
Tribal  governments,  in  the  aggregate,  or 
to  the  private  segment,  of  $100  million 
or  more  in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  UMRA  generally  requires 
EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 


rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  section  203  of 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  the  Subpart 
W  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  morff  for  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  the  private  segment  in  any 
one  year.  Expenditures  associated  with 
compliance,  defined  as  the  incremental 
costs  beyond  the  existing  regulations 
will  not  surpass  $100  million  in  the 
aggregate  in  any  year.  Thus,  today’s  rule 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

This  rule  is  also  not  subject  to  the 
requirements  of  section  203  of  UMRA 
because  it  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  This 
regulation  applies  to  facilities  that 
directly  emit  greenhouse  gases.  It  does 
not  apply  to  governmental  entities 
unless  the  government  entity  owns  a 
facility  in  the  petroleum  and  gas 
industry  that  directly  emits  greenhouse 
gases  above  threshold  levels.  In 
addition,  this  proposed  rule  does  not 
impose  any  implementation 
responsibilities  on  State,  local,  or  Tribal 
governments  and  it  is  not  expected  to 
increase  the  cost  of  existing  regulatory 
programs  managed  by  those 
governments.  Thus,  the  impact  on 
governments  affected  by  the  proposed 
ru,le  is  expected  to  be  minimal. 

E.  Executive  Order  13132:  Federalism 

This  action  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
fesponsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  regulation 
applies  directly  to  petroleum  and 
natural  gas  facilities  that  emit 
greenhouse  gases.  Few,  if  any,  state  or 
local  government  facilities  would  be 
affected.  This  regulation  also  does  not 
limit  the  power  of  States  or  localities  to 


collect  GHG  data  and/or  regulate  GHG 
emissions.  Thus  .‘Executive  Order  13132 
does  not  apply  to  this  action. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  action  from  State  and  local 
officials. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

EPA  has  concluded  that  this  action 
may  have  tribal  implications.  However, 
it  will  neither  impose  substantial  direct 
compliance  costs  on  tribal  governments, 
nor  preempt  Tribal  law.  This  regulation 
would  apply  directly  to  petroleum  and 
natural  gas  facilities  that  emit 
greenhouses  gases.  Although  few 
facilities  that  would  be  subject  to  the 
rule  are  likely  to  be  owned  by  tribal 
governments,  EPA  has  sought 
opportunities  40  provide  information  to 
tribal  governments  and’representatives 
during  rule  development.  EPA 
consulted  with  tribal  officials  early  in 
the  process  of  developing  this  regulation 
to  permit  them  to  have  meaningful  and 
timely  input  into  its  development.  EPA 
sought  opportunities  to  provide 
information  to  Tribal  governments  and 
representatives  during  development  of 
the  mandatory  GHG  reporting  rule  that 
was  proposed  in  April  2009  and 
finalized  in  September  2009.  Today’s 
action  is  a  supplemental  proposal  to 
that  rule.  In  consultation  with  EPA’s 
American  Indian  Environment  Office, 
EPA’s  outrfeach  plan  included  tribes. 
EPA  conducted  several  conference  calls 
with  Tribal  organizations  during  the 
proposal  phase.  For  example,  EPA  staff' 
provided  information  to  tribes  through 
conference  calls  with  multiple  Indian 
working  groups  and  organizations  at 
EPA  that  interact  with  tribes  and 
through  individual  calls  with  two  Tribal 
board  members  of  TCR.  In  addition, 

EPA  prepared  a  short  article  on  the  GHG 
reporting  rule  that  appeared  on  the  front 
page  of  a  Tribal  newsletter — Tribal  Air 
News — that  was  distributed  to  EPA/ 
OAQPS’s  network  of  Tribal 
organizations.  EPA  gave  a  presentation 
on  various  climate  efforts,  including  the 
mandatory  reporting  rule,  at  the 
National  "rribal  Conference  on 
Environmental  Management  on  June 
24-26,  2008.  In  addition,  EPA  had 
copies  of  a  short  information  sheet 
distributed  at  a  meeting  of  the  National 
Tribal  Caucus.  See  the  “Summary  of 
EPA  Outreach  Activities  for  Developing 
the  GHG  reporting  rule,”  in  Docket  No. 
EPA-HQ-OAR-2008-05Q8-055  for  a 
complete  list  of  Tribal  contacts.  EPA 
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Dated:  March  22,  2010. 
Lisa  P.  Jackson, 
Administrator. 


participated  in  a  conference  call  with 
Tribal  air  coordinators  in  April  2009 
and  prepared  a  guidance  sheet  for  Tribal 
governments  on  the  proposed  rule.  It 
was  posted  on  the  MRR  Web  site  and 
published  in  the  Tribal  Air  Newsletter. 

EPA  specifically  solicits  additional 
comment  on  this  proposed  rule  from 
Tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

EPA  interprets  EO  13045  (62  FR 
19885,  April  23,  1997)  as  applying  only 
to  those  regulatory  actions  that  concern 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  EO  has  the  potential  to  influence  the 
regulation.  This  action  is  not  subject  to 
EO  13045  because  it  does  not  establish 
an  environmental  standard  intended  to 
mitigate  health  or  safety  risks. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  a 
“significant  energy  action”  as  defined  in 
EO  13211  (66  FR  28355,  May  22,  2001) 
because  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Further, 
we  have  concluded  that  this  proposed 
rule  is  not  likely  to  have  any  adverse 
energy  effects.  This  proposed  rule 
relates  to  monitoring,  reporting  and 
recordkeeping  at  petroleum  and  gas 
facilities  that  emit  over  25,000  mtCO^e 
and  does  not  impact  energy  supply, 
distribution  or  use.  Therefore,  we 
conclude  that  this  proposed  rule  is  not 
likely  to  have  any  adverse  effects  on 
energy  supply,  distribution,  or  use. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTA A),  Public  Law  104- 
113  (15  U.S.C.  272  note)  directs  EPA  to 
use  voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical- 
standards  [e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  NTTAA  directs  EPA 
to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  involves  technical 
standards.  EPA  provides  the  flexibility 
to  use  any  one  of  the  voluntary 
consensus  standards  from  at  least  seven 


different  voluntary  consensus  standards 
bodies,  including  the  following:  ASTM, 
ASME,  ISO,  Gas  Processors  Association, 
and  American  Gas  Association.  These 
voluntary  consensus  standards  will  help 
facilities  monitor,  report,  and  keep 
records  of  greenhouse  gas  emissions.  No 
new  test  method^  were  developed  for 
this  proposed  rule.  Instead,  from 
existing  rules  for  source  categories  and 
voluntary  greenhouse  gas  programs, 

EPA  identified  existing  means  of 
monitoring,  reporting,  and  keeping 
records  of  greenhouse  gas  emissions. 

The  existing  methods  (voluntary 
consensus  standards)  include  a  broad 
range  of  measurement  techniques, 
including  many  for  combustion  sources 
such  as  methods  to  analyze  fuel  and 
measure  its  heating  value;  methods  to 
measure  gas  or  liquid  flow;  and  methods 
to  gauge  and  measure  petroleum  and 
petroleum  products. 

By  incorporating  voluntary  consensus 
standards  into  this  proposed  rule,  EPA 
is  both  meeting  the  requirements  of  the 
NTTAA  and  presenting  multiple 
options  and  flexibility  for  measuring 
greenhouse  gas  emissions. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  (EO)  12898  (59  FR 
7629  (Feb.  16,  1994))  establishes  federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
Federal  agencies,  to  the  greatest  extent , 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

EPA  has  determined  that  this 
proposed  rule  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  or  low-income  populations 
because  it  does  not  affect  the  level  of 
protection  provided  to  human  health  or 
the  environment  because  it  is  a  rule 
addressing  information  collection  and 
reporting  procedures. 

List  of  Subjects  in  40  CFR  Part  98 

Environmental  protection. 
Administrative  practice  and  procedure. 
Greenhouse  gases.  Incorporation  by 
reference.  Suppliers,  Reporting  and 
recordkeeping  requirements. 


For  the'  reasons  stated  in  the 
preamble,  the  Environmental  Protection 
Agency  proposes  to  amend  40  GFR  part 
98  as  follows: 

PART  98— MANDATORY 
GREENHOUSE  GAS  REPORTING 

1.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  A — [Amended] 

2.  Section  98.2  is  amended  by  revising 
paragraph  (a)  introductory  text  to  read 
as  follows: 

§  98.2  Who  must  report? 

(a)  The  GHG  reporting  requirements 
and  related  monitoring,  recordkeeping, 
and  reporting  requirements  of  this  part 
apply  to  the  owners  and  operators  of 
any  facility  that  is  located  in  the  United 
States  or  under  or  attached  to  the  Outer 
Gontinental  Shelf  (as  defined  in  43 
U.S.G.  1331)  and  that  meets  the 
requirements  of  either  paragraph  (a)(1), 
(a)(2),  or  (a)(3)  of  this  section;  and  any 
supplier  that  meets  the  requirements  of 
paragraph  (a)(4)  of  this  section; 
***** 

3.  Section  98.6  is  amended  by  adding 
the  following  definitions  in  alphabetical 
order  and  revising  the  definition  of 
“United  States”  to  read  as  follows: 

§98.6  Definitions. 

Absorbent  circulation  pump  means  a 
pump  commonly  powered  by  natural 
gas  pressure  that  circulates  the 
absorbent  liquid  between  the  absorbent 
regenerator  and  natural  gas  contactor. 
***** 

Acid  Gas  means  hydrogen  sulfide 
(H2S)  and  carbon  dioxide  (GO2) 
contaminants  that  are  separated  from 
sour  natural  gas  an  acid  gas  removal. 

Acid  Gas  Removal  unit  (AGR)  means 
a  process  unit  that  separates  hydrogen 
sulfide  and/or  carbon  dioxide  from  sour 
natural  gas  using  liquid  or  solid 
absorbents  or  membrane  separators. 

Acid  gas  removal  vent  stack  emissions 
mean  the  acid  gas  separated  from  the 
acid  gas  absorbing  medium  [e.g.,  an 
amine  solution)  and  released  with 
methane  and  other  light  hydrocarbons 
to  the  atmosphere  or  a  flare. 
***** 

Air  injected  flare  means  a  flare  in 
which  air  is  blown  into  the  base  of  a 
flare  stack  to  induce  complete 
combustion  of  low  Btu  natural  gas  (i.e.. 
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high  non-combustible  component 
content). 

*  *  *  *  * 

Blowdown  vent  stack  emissions  mean 
natural  gas  released  due  to  maintenance 
and/or  blowdown  operations  including 
but  not  limited  to  compressor 
blowdown  and  emergency  shut-down 
(ESD)  system  testing. 

*  *  *  *  *  * 

Calibrated  bag  means  a  flexible,  non¬ 
elastic,  anti-static  bag  of  a  calibrated 
volume  that  can  be  affixed  to  a  emitting 
source  such  that  the  emissions  inflate 
the  bag  to  its  calibrated  volume. 
***** 

Centrifugal  compressor  means  any 
equipment  that  increases  the  pressure  of 
a  process  natural  gas  by  centrifugal 
action,  employing  rotating  movement  of 
the  driven  shaft. 

Centrifugal  compressor  dry  seals 
mean  a  series  of  rings  around  the 
compressor  shaft  where  it  esdts  the 
compressor  case  that  operates 
mechanically  under  the  ppposing  forces 
to  prevent  natural  gas  from  escaping  to 
the  atniosphere. 

Centrifugal  compressor  dry  seals 
emissions  mean  natural  gas  released 
from  a  dry  seal  vent  pipe  and/or  the  seal 
face  around  the  rotating  shaft  where  it 
exits  one  or  both  ends  of  the  compressor 
case. 

Centrifugal  compressor  wet  seal 
degassing  venting  emissions  means 
emissions  that  occur  when  the  high- 
pressure  oil  barriers  for  centrifugal 
compressors  are  depressurized  to 
release  absorbed  natural  gas.  High- 
pressure  oil  is  used  as  a  barrier  against 
escaping  gas  in  centrifugal  compressor 
shafts.  Very  little  gas  escapes  through 
the  oil  barrier,  but  under  high  pressure, 
considerably  more  gas  is  absorbed  by 
the  oil.  The  seal  oil  is  purged  of  the 
absorbed  gas  (using  heaters,  flash  tanks, 
and  degassing  techniques)  and 
recirculated.  The  separated  gas  is  , 
commonly  vented  to  the  atmosphere. 
***** 

Coal  Bed  Methane  (CBM)  means 
natural  gas  which  is  extracted  from 
underground  coal  deposits  or  “beds.” 
****** 

Component,  for  the  purposes  of 
subpart  W  only,  means  but  is  not 
limited  to  each  metal  to  metal  joint  or 
seal  of  non-welded  connection 
separated  by  a  compression  gasket, 
screwed  thread  (with  or  without  thread 
sealing  compound),  metal  to  metal 
compression,  or  fluid  barrier  through 
which  natural  gas  or  liquid  can  escape 
to  the  atmosphere. 

Compressor  means  any  machine  for 
raising  the  pressure  of  a  natural  gas  by 
drawing  in  low  pressure  natural  gas  and 


discharging  significantly  higher 
pressure  natural  gas. 
***** 

Condensate  means  hydrocarbon  and 
other  liquid  separated  fiom  natural  gas 
that  condenses  due  to  changes  in  the 
temperature,  pressure,  or  both,  and 
remains  liquid  at  storage  conditions, 
includes  both  water  and  hydrocarbon 
liquids. 

***** 

Conventional  wells  mean  gas  wells  in 
producing  fields  that  do  not  employ 
hydraulic  fi-acturing  to  produce 
commercially  viable  quantities  of 
natural  gas. 

***** 

Dehydrator  means  a  device  in  which 
a  liquid  absorbent  (including  but  not 
limited  to  desiccant,  ethylene  glycol, 
diethylene  glycol,  or  triethylene  glycol) 
directly  contacts  a  natural  gas  stream  to 
absorb  water  vapor. 

Dehydrator  vent  stack  emissions 
means  natural  gas  released  fi'om  a 
natural  gas  dehydrator  system  absorbent 
(typically  glycol)  reboiler  or  regenerator, 
including  stripping  natural  gas  and 
motive  natural  gas  used  in  absorbent 
circulation  pumps. 
***** 

De-methanizer  means  the  natural  gas 
processing  unit  that  separates  methane 
rich  residue  gas  from  the  heavier 
hydrocarbons  [e.g.,  ethane,  propane, 
butane,  penteme-plus)  in  feed  natural 
gas  stream). 

***** 

Desiccant  means  a  material  used  in 
solid-bed  dehydrators  to  remove  water 
from  raw  natural  gas  by  adsorption. 
Desiccants  include  activated  alumina, 
palletized  calcium  chloride,  lithium 
chloride  and  granular  silica  gel  material. 
Wet  natural  gas  is  passed  through  a  bed 
of  the  granular  or  pelletized  solid 
adsorbent  in  these  dehydrators.  As  the 
wet  gas  contacts  the  surface  of  the 
particles  of  desiccant  material,  water  is 
adsorbed  on  the  surface  of  these 
desiccant  particles.  Passing  through  the 
entire  desiccant  bed,  almost  all  of  the 
water  is  adsorbed  onto  the  desiccant 
material,  leaving  the  dry  gas  to  exit  the 
contactor. 

***** 

E&'P  Tank  means  the  most  current 
version  of  an  exploration  and 
production  field  tank  emissions 
equilibrium  program  that  estimates 
flashing,  working  and  standing  losses  of 
hydrocarbons,  including  methane,  from 
produced  crude  oil  and  gas  condensate. 
Equal  or  successors  to  E&P  Tank 
Version  2.0  for  Windows  Software. 
Copyright  (C)  1996-1999  by  The 


American  Petroleum  Institute  and  The 
Gas  Research  Institute. 
***** 

Engineering  estimation,  for  purposes 
of  subpart  W,  means  an  estimate  of 
emissions  based  on  engineering 
principles  applied  to  measured  and/or 
approximated  physical  parameters  such 
as  dimensions  of  containment,  actual 
pressures,  actual  temperatures,  and 
compositions. 

Enhanced  Oil  Becovery  (EOR)  means 
the  use  of  certain  methods  such  as  water 
flooding  or  gas  injection  into  existing 
wells  to  increase  the  recovery  of  crude 
oil  from  a  reservoir.  In  the  context  of 
this  rule,  EOR  applies  to  injection  of 
critical  phase  carbon  dioxide  into  a 
crude  oil  reservoir  to  enhance  the 
recovery  of  oil. 

***** 

Field  means  standardized  field  names 
and  codes  of  all  oil  and  gas  fields 
identified  in  the  United  States  as 
defined  by  the  Energy  Information 
Administration  Oil  and  Gas  Field  Code 
Master  List. 

***** 

Flare  combustion  means  unbiirned 
hydrocarbons  including  CH4.  CO2,  N2O 
emissions  resulting  from  the  incomplete 
combustion  of  gas  in  flares. 

Flare  combustion  efficiency  means  the 
fraction  of  natural  gas,  on  a  volume  or 
mole  basis,  that  is  combusted  at  the  flare 
burner  tip. 

***** 

Fugitive  emissions  means  those 
emissions  which  are  unintentional  and 
could  not  reasonably  pass  through  a 
stack,  chimney,  vent,  or  other 
functionally-equivalent  opening. 

Fugitive  emissions  detection  means 
the  process  of  identifying  emissions 
from  equipment,  components,  and  other 
point  sources. 

Gas  conditions  mean  the  actual 
temperature,  volume,  and  pressure  of  a 
gas  sample. 

***** 

Gas  gathering/booster  stations  mean 
centralized  stations  where  produced 
natural  gas  from  individual  wells  is  co¬ 
mingled,  compressed  for  transport  to 
processing  plants,  transmission  and 
distribution  systems,  and  other 
gathering/booster  stations  which  co¬ 
mingle  gas  from  multiple  production 
gathering/booster  stations.  Such  stations 
may  include  gas  dehydration,  gravity 
separation  of  liquids  (both  hydrocarbon 
and  water),  pipeline  pig  launchers  and 
receivers,  and  gas  powered  pneumatic 
devices. 

*  •  *  *  *  * 

Gas  to  oil  ratio  (GOB)  means  the  ratio 
of  the  volume  of  gas  at  standard 
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temperature  and  pressure  that  is 
produced  from  a  volume  of  oil  when 
depressurized  to  standard  temperature 
and  pressure. 

***** 

High-Bleed  Pneumatic  Devices  are 
automated  flow  control  devices 
powered  by  pressurized  natural  gas  and 
used  for  maintaining  a  process 
condition  such  as  liquid  level,  pressure, 
delta-pressure  and  temperature.  Part  of 
the  gas  power  stream  which  is  regulated 
by  the  process  condition  flows  to  a 
valve  actuator  controller  where  it  vents 
(bleeds)  to  the  atmosphere  at  a  rate  in 
excess  of  six  standard  cubic  feet  per 
hour. 

***** 

Liquefied  natural  gas  (LNG)  means 
natural  gas  (primarily  methane)  that  has 
been  liquefied  by  reducing  its 
temperature  to  —  260  degrees  Fahrenheit 
at  atmospheric  pressure. 

LNG  boiloff  gas  means  natural  gas  in 
the  gaseous  phase  that  vents  from  LNG 
storage  tanks  due  to  ambient  heat 
leakage  through  the  tank  insulation  and 
heat  energy  dissipated  in  the  LNG  by 
internal  pumps. 

Low-Bleed  Pneumatic  Devices  mean 
automated  flow  control  devices 
powered  by  pressurized  natural  gas  and 
used  for  maintaining  a  process 
condition  such  as  liquid  level,  pressure, 
delta-pressure  and  temperature.  Part  of 
the  gas  power  stream  which  is  regulated 
by  the  process  condition  flows  to  a 
valve  actuator  controller  where  it  vents 
(bleeds)  to  the  atmosphere  at  a  rate 
equal  to  or  less  than  six  standard  cubic 
feet  per  hour. 

***** 

Natural  gas  driven  pneumatic  pump 
means  a  pump  that  uses  pressurized 
natural  gas  to  mova  a  piston  or 
diaphragm,  which  pumps  liquids  on  the 
opposite  side  of  the  piston  or 
diaphragm. 

'  *  *  *  *  * 

Offshore  means  seaward  of  the 
terrestrial  borders  of  the  United  States, 
including  waters  subject  to  the  ebb  and 
flow  of  the  tide,  as  well  as  adjacent 
bays,  lakes  or  other  normally  standing 
waters,  and  extending  to  the  outer 
boundaries  of  the  jurisdiction  and 
control  of  the  United  States  under  the 
Outer  Continental  Shelf  Lands  Act. 
***** 

Onshore  petroleum  and  natural  gas 
production  owner  or  operator  means  the 
entity  who  is  the  permitee  to  operate 
petroleum  and  natural  gas  wells  on  the 
state  drilling  permit  or  a  state  operating 
permit  where  no  drilling  permit  is 
issued  by  the  state,  which  operates  an 
onshore  petroleum  and/or  natural  gas 
production  facility  (as  described'  in 


§  98.230(b)(2).  Where  more  than  one 
entity  are  permitees  on  the  state  drilling 
permit,  or  operating  permit  where  no 
drilling  permit  is  issued  by  the  state,  the 
permitted  entities  for  the  joint  facility 
must  designate  one  entity  to  report  all 
emissions  from  the  joint  facility. 
***** 

Operating  pressure  means  the 
containment  pressure  that  characterizes 
the  normal  state  of  gas  or  liquid  inside 
a  particular  process,  pipeline,  vessel  or 
tank. 

***** 

Outer  Continental  Shelf  means  all 
submerged  lands  lying  seaward  and 
outside  of  the  area  of  lands  beneath 
navigable  waters  as  defined  in  43  U.S.C. 

§  1301,  and  of  which  the  subsoil  and 
seabed  appertain  to  the  United  States 
and  are  subject  to  its  jurisdiction  and 
control. 

***** 

Pump  means  a  device  used  to  raise 
pressure,  drive,  or  increase  flow  of 
liquid  streams  in  closed  or  open 
conduits. 

Pump  seals  means  any  seal  on  a  pump 
drive  shaft  used  to  keep  methane  and/ 
or  carbon  dioxide  containing  light 
liquids  from  escaping  the  inside  of  a 
pump  case  to  the  atmosphere. 

Pump  seal  emissions  means 
hydrocarbon  gas  released  from  the  seal 
face  between  the  pump  internal 
chamber  and  the  atmosphere. 
***** 

Reciprocating  compressor  means  a 
piece  of  equipment  that  increases  the 
pressure  of  a  process  natural  gas  by 
positive  displacement,  employing  linear 
movement  of  a  shaft  driving  a  piston  in 
a  cylinder. 

Reciprocating  compressor  rod  packing 
means  a  series  of  flexible  rings  in 
machined  metal  cups  that  fit  arOund  the 
reciprocating  compressor  piston  rod  to 
create  a  seal  limiting  the  amount  of 
compressed  natural  gas  that  escapes  to 
the  atmosphere. 

Re-condenser  means  heat  exchangers 
that  cool  compressed  boil-off  gas  to  a 
temperature  that  will  condense  natural 
gas  to  a  liquid. 

***** 

Reservoir  means  a  porous  and 
permeable  underground  natural 
formation  containing  significant 
quantities  of  hydrocarbon  liquids  and/or 
gases.  A  reservoir  is  characterized  by  a 
single  natural  pressure  system. 
***** 

Sales  oil  means  produced  crude  oil  or 
condensate  measured  at  the  production 
lease  automatic  custody  transfer  (LACT) 
meter  or  custody  transfer  meter  tank 
gauge. 

***** 


Sour  natural  gas  means  natural  gas 
that  contains  significant  concentrations 
of  hydrogen  sulfide  and/or  carbon 
dioxide  that  exceed  the  concentrations 
specified  for  commercially  saleable 
natural  gas  delivered  from  transmission 
and  distribution  pipelines. 
***** 

Sweet  Gas  is  natural  gas  with  low 
concentrations  of  hydrogen  sulfide 
(H2S)  and/or  carbon  dioxide  (CO2)  that 
does  not  require  (or  has  already  had) 
acid  gas  treatment  to  meet  pipeline 
corrosion-prevention  specifications  for 
transmission  and  distribution. 
***** 

Transmission  pipeline  means  high 
pressure  cross  country  pipeline 
transporting  sellable  quality  natural  gas 
from  production  or  natural  gas 
processing  to  natural  gas  distribution 
pressure  let-down,  metering,  regulating 
stations  where  the  natural  gas  is 
typically  odorized  before  delivery  to 
customers. 

***** 

Turbine  meter  means  a  flow  meter  in 
which  a  gas  or  liquid  flow  rate  through 
the  calibrated  tube  spins  a  turbine  from 
which  the  spin  rate  is  detected  and 
calibrated  to  measure  the  fluid  flow  rate. 
***** 

Unconventional  wells  means  gas  well 
in  producing  fields  that  employ 
hydraulic  fracturing  to  enhance  gas 
production  volumes. 
***** 

United  States  means  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  the  Virgin  Islands, 
Guam,  and  any  other  Commonwealth, 
territory  or  possession  of  the  United 
States,  as  well  as  the  territorial  sea  as 
defined  by  Presidential  Proclamation 
No.  5928. 

***** 

Vapor  recovery  system  means  any 
equipment  located  at  the  source  of 
potential  gas  emissions  to  the 
atmosphere  or  to  a  flare,  that  is 
composed  of  piping,  connections,  and, 
if  necessary,  flow-inducing  devices,  and 
that  is  used  for  routing  the  gas  back  into 
the  process  as  a  product  and/or  fuel. 

Vaporization  unit  means  a  process 
unit  that  performs  controlled  heat  input 
to  vaporize  LNG  to  supply  transmission 
and  distribution  pipelines  or  consumers 
with  natural  gas. 

***** 

Vented  emissions  means  intentional 
or  designed  releases  of  CH4  or  CO2 
containing  natural  gas  or  hydrocarbon 
gas  (not  including  stationary 
combustion  flue  gas),  including  but  not 
limited  to  process  designed  flow  to  the 
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atmosphere  through  seals  or  vent  pipes, 
equipment  hlowdown  for  maintenance, 
and  direct  venting  of  gas  used  to  power 
equipment  (such  as  pneumatic  devices). 
***** 

Well  completions  means  a  process 
that  allows  for  the  flow  of  petroleum  or 
natural  gas  from  newly  drilled  wells  to  . 
expel  drilling  and  reservoir  fluids  and 
test  the  reservoir  flow  characteristics. 
This  process  includes  high-rate  hack- 
flow  of  injected  water  and  sand  used  to 
fracture  and  prop-open  fractures  in  low 
permeability  gas  reservoirs. 

Well  workover  means  the  performance 
of  one  or  more  of  a  variety  of  remedial 
operations  on  producing  oil  and  gas 
wells  to  try  to  increase  production.  This 
process  also  includes  high-rate  back- 
flow  of  injected  water  and  sand  used  to 
re-fracture  and  prop-open  new  fractures 
in  existing  low  permeability  gas 
reservoirs. 

Wellhead  means  the  piping,  casing, 
tubing  and  connected  valves  protruding 
above  the  Earth’s  surface  for  an  oil  and/ 
or  natural  gas  well.  The  wellhead  ends 
where  the  flow  line  connects  to  a 
wellhead  valve. 

Wet  natural  gas  means  natural  gas  in 
which  water  vapor  exceeds  the 
concentration  specified  for 
commercially  saleable  natural  gas 
delivered  from  transmission  and 
distribution  pipelines.  This  input 
stream  to  a  natural  gas  dehydrator  is 
referred  to  as  “wet  gas”. 

4.  Section  98.7  is  amended  by  adding 
paragraphs  (k),  (1),  and  (m)  to  read  as 
follows: 

§  98.7  What  standardized  methods  are 
incorporated  by  reference  into  this  part? 
***** 

(k)  The  following  material  is  available 
for  purchase  from  the  Gas  Technology 
Institute,  1700  South  Mount  Prospect 
Road,  Des  Plaines,  Illinois  60018, 
http://www.gastechnology.org. 

(l)  GRI-GLYCalc  Version  4.0,  IBR 
approved  for  §  98.233(e). 

(2)  [Reserved] 

(1)  The  following  material  is  available 
■  for  purchase  from  IHS  Standards  Store, 
Jane’s  Information  Group,  Inc.,  110 
North  Royal  Street,  Suite  200, 
Alexandria,  Virginia  22314,  http:// 
www.ihs.com. 

(1)  E&P  Tank  Version  2.0,  IBR 
approved  for  §  98.233(j)  and  §  98.236(c). 

(2)  [Reserved] 

(m)  The  following  material  is 
available  for  purchase  from  the 
American  Association  of  Petroleum 
Geologists,  1444  South  Boulder  Avenue, 
Tulsa,  Oklahoma  74119,  www.aapg.org. 

(1)  AAPG-CSD  Geologic  Provinces 
Code  Map:  AAPG  Bulletin,  Volume  75 „ 


Number  10  (October  1991),  pages  1644- 
1651,  IBR  approved  for  §  98.230(b). 

(2)  [Reserved] 

5.  Add  subpart  W  to  read  as  follows: 

Subpart  W — Petroleum  and  Natural  Gas 
Systems 

Sec. 

98.230  Definition  of  the  source  category. 

98.231  Reporting  threshold. 

98.232  GHGs  to  report. 

98.233  Calculating  GHG  emissions. 

98.234  Monitoring  and  QA/QC 
requirements. 

98.235  Procedures  for  estimating  missing 
data. 

98.236  Data  reporting  requirements. 

98.237  Records  that  must  be  retained. 

98.238  Definitions. 

Subpart  W — Petroleum  and  Natural 
Gas  Systems 

§  98.230  Def InKion  of  the  source  category. 

(a)  This  source  category  consists  of 
the  following: 

(1)  Offshore  petroleum  and  natural 
gas  production.  Offshore  petroleum  and 
natural  gas  production  is  any  platform 
structure,  affixed  temporarily  or 
permanently  to  offshore  submerged 
lands,  that  houses  equipment  to  extract 
hydrocarbons  from  the  ocean  or  lake 
floor  and  that  transfers  such 
hydrocarbons  to  storage,  transport 
vessels,  or  onshore.  In  addition,  offshore 
production  includes  secondary  platform 
structures  and  storage  tanks  associated 
with  the  platform  structure. 

(2)  Onshore  petroleum  and  natural 
gas  production.  Onshore  petroleum  and 
natural  gas  production  equipment 
means  all  structures  associated  with 
wells  (including  but  not  limited  to 
compressors,  generators,  or  storage 
facilities),  piping  (including  but  not 
limited  to  flowlines  or  intra-facility 
gathering  lines),  and  portable  non-self- 
propejled  equipment  (including  but  not ' 
limited  to  well  drilling  and  completion 
equipment,  workover  equipment, 
gravity  separation  equipment,  auxiliary 
non-transportation-related  equipment, 
and  leased,  rented  or  contracted 
equipment)  used  in  the  production, 
extraction,  recovery,  lifting, 
stabilization,  separation  or  treating  of 
petroleum  and/or  natural  gas  (including 
condensate).  This  also  includes 
associated  storage  or  measurement  and 
all  systems  engaged  in  gathering 
produced  gas  from  multiple  wells,  all 
EOR  operations  using  CO2,  and  all 
petroleum  and  natural  gas  production* 
located  on  islands,  artificial  islands  or 
structures  connected  by  a  causeway  to 
land,  an  island,  or  artificial  island. 

(3)  Onshore  natural  gas  processing 
plants.  Natural  gas  processing  plants  are 
designed  jo  separate  and  recovw  natural 


gas  liquids  (NGLs)  or  other  non-methane 
gases  and  liquids  from  a  stream  of 
produced  natural  gas  to  meet  onshore 
natural  gas  transmission  pipeline 
quality  specifications  through 
equipment  performing  one  or  more  of 
the  following  processes:  oil  and 
condensate  removal,  water  removal, 
separation  of  natural  gas  liquids,  sulfur 
and  carbon  dioxide  removal, 
fractionation  of  NGLs,  or  other 
processes,  and  also  the  capture  of  CO2 
separated  from  natural  gas  streams  for 
delivery  outside  the  facility.  In  addition, 
field  gathering  and/or  boosting  stations 
that  gather  and  process  natural  gas  from 
multiple  wellheads,  and  compress  and 
transport  natural  gas  (including  but  not 
limited  to  flowlines  or  intra-facility 
gathering  lines  or  compressors)  as  feed 
to  the  natural  gas  processing  plants  are 
considered  a  part  of  the  processing 
plant.  Gathering  and  boosting  stations 
that  send  the  natural  gas  to  an  onshore 
natural  gas  transmission  compression 
facility,  or  natural  gas  distribution 
facility,  or  to  an  end  user  are  considered 
stand  alone  natural  gas  processing 
facilities.  All  residue  gas  compression 
equipment  operated  by  a  processing 
plant,  whether  inside  or  outside  the 
processing  plant  fence,  are  considered 
part  of  natural  gas  processing  plant. 

(4)  Onshore  naturHl  gas  transmission 
compression.  Onshore  natural  gas 
transmission  compression  means  any 
fixed  combination  of  compressors  that 
move  natural  gas  at  elevated  pressure 
from  production  fields  or  natural  gas 
processing  facilities,  in  transmission 
pipelines,  to  natural  gas  distribution 
pipelines,  or  into  storage.  In  addition, 
transmission  compressor  station 
includes  equipment  for  liquids 
separation,  natural  gas  de%dration,  and 
tanks  for  the  storage  6f  water  and 
hydrocarbon  liquids. 

(5)  Underground  natural  gas  storage. 

Underground  natural  gas  storage  means 
subsurface  storage,  including  but  not 
limited  to,  depleted  gas  or  oil  reservoirs 
and  salt  dome  caverns  utilized  for 
storing  natural  gas  that  has  been 
transferred  from  its  original  location  for 
the  primary  purpose  of  load  balancing 
(the  process  of  equalizing  the  receipt 
and  delivery  of  natural  gas);  natural  gas 
underground  storage  processes  and 
operations  (including,  but  not  limited 
to,  compression,  dehydration  and  flow 
measurement);  and  all  the  wellheads 
connected  to  the  compression  units 
located  at  the  facility.  ' 

(6)  Liquefied  natural  gas  (LNG) 
storage.  LNG  storage  means  onshore 
LNG  storage  vessels  located  above 
ground,  equipment  for  liquefying 
natural  gas,  compressors  to  capture  and 
re-liquefy  boil-offrgas,  re-condensers, 


Federal  Register/ Vol.  75,  No.  69 /Monday,  April  12,  2010 /Proposed  Rules 


18637 


and  vaporization  units  for  re¬ 
gasification  of  the  liquefied  natural  gas. 

(7)  LNG  import  and  export  equipment. 
LNG  import  equipment  means  all 
onshore  or  offshore  equipment  that 
receives  imported  LNG  via  ocean 
transport,  stores  LNG,  re-gasifies  LNG, 
and  delivers  re-gasified  natural  gas  to  a 
natural  gas  transmission  or  distribution 
system.  LNG  export  equipment  means 
all  onshore  or  offshore  equipment  that 
receives  natural  gas,  liquefies  natural 
gas,  stores  LNG,  and  transfers  the  LNG 
via  ocean  transportation  to  any  location, 
including  locations  in  the  United  States. 

(8)  Natural  Gas  Distribution.  Natural 
gas  distribution  means  distribution 
pipelines  (not  interstate  pipelines  or 
intrastate  pipelines)  and  metering  and 
regulating  stations,  that  physically 
deliver  natural  gas  to  end  users. 

(b)  [Reserved] 

§98.231  Reporting  threshold. 

(a)  You  must  report  GHG  emissions 
from  petroleum  and  natural  gas  systems 
if  your  facility  as  defined  in  §  98.230 
meets  the  requirements  of  §  98.2(a)(2). 

(b)  For  applying  the  threshold  defined 
in  §  98.2(a)(2),  you  must  include 
combustion  emissions  fi:om  portable 
equipment  that  cannot  move  on 
roadways  under  its  own  power  and 
drive  train  and  that  is  stationed  at  a 
wellhead  for  more  than  30  days  in  a 
reporting  year,  including  drilling  rigs, 
dehydrators,  compressors,  electrical 
generators,  steam  boilers,  and  heaters. 

§98.232  GHGs  to  report. 

(a)  You  must  report  CO2  and  CH4 
emissions  from  each  industry  segment 
specified  in  paragraph  (b)  through  (i)  of 
this  section. 

(b)  For  offshore  petroleum  and  natural 
gas  production,  report  emissions  from 
all  “stationary  fugitive”  and  “stationary 
vented”  sources  as  identified  in  the 
Minerals  Management  Service  (MMS) 
Gulfwide  Offshore  Activity  Data  System 
(GOADS)  study  (2005  Gulfwide 
Emission  Inventory  Study  MMS  2007- 
067). 

(c)  For  onshore  petroleum  and  natural 
gas  production,  report  emissions  from 
the  following  source  types: 

(1)  Natural  gas  pneumatic  high  bleed 
device  venting. 

(2)  Natural  gas  pneumatic  low  bleed 
device  venting. 

(3)  Natural  gas  driven  pneumatic 
pump  venting. 

(4)  Well  venting  for  liquids  unloading. 

(5)  Gas  well  venting  during 
conventional  well  completions. 

(6)  Gas  well  venting  during 
unconventional  well  completions. 

(7)  Gas  well  venting  during 
conventional  well  workovers. 


(8)  Gas  well  venting  during 
uhconventional  well  workovers. 

(9)  Gathering  pipeline  fugitives. 

(10)  Storage  tanks. 

(11)  Reciprocating  compressor  rod 
packing  venting. 

(12)  Well  testing  venting  and  flaring. 

(13)  Associated  gas  venting  and 
flaring. 

(14)  Dehydrator  vent  stacks. 

(15)  Coal  bed  methane  produced 
water  emissions. 

(16)  EOR  injection  pump  blowdown. 

(17)  Acid  gas  removal  vent  stack. 

(18)  Hydrocarbon  liquids  dissolved 
CO2. 

(19)  Centrifugal  compressor  wet  seal 
degassing  venting. 

(20)  Produced  water  dissolved  CO2. 

(21)  Fugitive  emissions  from  valves, 
connectors,  open  ended  lines,  pressure 
relief  valves,  compressor  starter  gas 
vents,  pumps,  flanges,  and  other  fugitive 
sources  (such  as  instruments,  loading 
arms,  pressure  relief  valves,  stuffing 
boxes,  compressor  seals,  dump  lever 
arms,  and  breather  caps  for  crude 
services). 

(d)  For  onshore  natural  gas 
processing,  report  emissions  from  the 
following  sources: 

(1)  Reciprocating  compressor  rod 
packing  venting. 

(2)  Centrihigal  compressor  wet  seal 
degassing  venting. 

(3)  Storage  tanks. 

(4)  Blowdown  vent  stacks. 

(5)  Dehydrator  vent  stacks. 

(6)  Acid  gas  removal  vent  stack. 

(7)  Flare  stacks. 

(8)  Gathering  pipeline  fugitives. 

(9)  Fugitive  emissions  from:  valves, 
connectors,  open  ended  lines,  pressure 
relief  valves,  meters,  and  centrifugal 
compressor  dry  seals. 

(e)  For  onshore  natural  gas 
transmission  compression,  report 
emissions  Ixom  the  following  sources: 

(1)  Reciprocating  compressor  rod 
packing  venting. 

(2)  Gentrifugal  compressor  wet  seal 
degassing  venting. 

(3)  Transmission  storage  tanks. 

(4)  Blowdown  vent  stacks. 

(5)  Natural  gas  pneumatic  high  bleed 
device  venting. 

(6)  Natural  gas  pneumatic  low  bleed 
device  venting. 

’(7)  Fugitive  emissions  from 
connectors,  block  valves,  control  valves, 
compressor  blowdown  valves,  pressure 
relief  valves,  orifice  meters,  other 
meters,  regulators,  and  open  ended 
lines. 

(f)  For  underground  natural  gas 
storage,  report  emissions  fi'om  the 
following  sources: 

(1)  Reciprocating  compressor  rod 
packing  venting. 


(2)  Centrifugal  compressor  wet  seal 
degassing  venting. 

(3)  Natural  gas  pneumatic  high  bleed 
device  venting. 

(4)  Natural  gas  pneumatic  low  bleed 
device  venting. 

(5)  Fugitive  emissions  from 
connectors,  block  valves,  control  valves, 
compressor  blowdown  valves,  pressure 
relief  valves,  orifice  meters,  other 
meters,  regulators,  and  open  ended 
lines. 

(g)  For  LNG  storage,  report  emissions 
from  the  following  sources: 

(1)  Reciprocating  compressor  rod 
packing  venting. 

(2)  Centrifugal  compressor  wet  seal 
degassing  venting. 

(3)  Fugitive  emissions  from  valves; 
pump  seals:  connectors:  vapor  recoverv 
compressors,  and  other  fugitive  sources. 

(h)  LNG  import  and  export 
equipment,  report  emissions  from  the 
following  sources: 

(1)  Reciprocating  compressor  rod 
packing  venting. 

(2)  Centrifugal  compressor  wet  seal 
degassing  venting. 

(3)  Blowdown  vent  stacks. 

(4)  Fugitive  emissions  from  valves, 
pump  seals,  connectors,  vapor  recovery 
compressors,  and  other  fugitive  sources. 

(i)  For  natural  gas  distribution,  report 
emissions  from  the  following  sources: 

(1)  Above  ground  meter  regulators 
and  gate  station  fugitive  emissions  from 
connectors,  block  valves,  control  valves, 
pressure  relief  valves,  orifice  meters, 
other  meters,  regulators,  and  open 
ended  lines. 

(2)  Below  ground  meter  regulators  and 
vault  fugitives. 

(3)  Pipeline  main  fugitives. 

(4)  Service  line  fugitives. 

(j)  You  must  report  the  CO2,  CH4,  and 
N2O  emissions  from  each  flare. 

(k)  You  must  report  under  subpart  C 
of  this  part  (General  Stationary  Fuel 
Combustion  Sources)  the  emissions  of 
CO2,  CH4,  and  N2O  from  each  stationary 
fuel  combustion  unit  by  following  the 
requirements  of  subpart  C. 

(l)  You  must  report  under  subpart  PP 
of  this  part  (Suppliers  of  Carbon 
Dioxide),  CO2  emissions  captured  and 
transferred  off  site  by  following  the 
requirements  of  subpart  PP. 

§  98.233  Calculating  GHG  emissions. 

(a)  Natural  gas  pneumatic  high  bleed 
device  venting.  Calculate  emissions 
from  a  natural  gas  pneumatic  high  bleed 
flow  control  device  venting  as  follows: 

(1)  Calculate  vented  emissions  using 
manufacturer  data. 

(i)  Obtain  from  the  manufacturer 
specific  pneumatic  device  model 
natural  gas  bleed  rate  during  normal 
operation. 
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(ii)  Calculate  the  natural  gas 
emissions  for  each  continuous  bleed 
device  using  Equation  W-1  of  this 
section. 

E,„=B,*T  (Eq.W-1) 

Where: 

Es,n  =  Annual  natural  gas  emissions  at 
standard  conditions,  in  cubic  feet. 


Bs  =  Natural  gas  driven  pneumatic  device 
bleed  rate  volume  at  standard  conditions 
in  cubic  feet  per  minute,  as  provided  by 
the  manufacturer. 

T  =  Amount  of  time  in  minutes  that  the 
pneumatic  device  has  been  operational 
through  the  reporting  period. 

(iii)  Both  CH4  and  CO2  volumetric  and 
mass  emissions  shall  be  calculated  from 
volumetric  natural  gas  emissions  using 
calculations  in  paragraphs  (u)  and  (v)  of 
this  section. 


- 4 - 

(2)  If  manufacturer  data  for  a  specific 
device  is  not  available,  then  use  data  for 
a  similar  device  model,  size  and 
operational  characteristics  to  estimate 
emissions. 

(b)  Natural  gas  pneumatic  low  bleed 
device  venting.  Calculate  emissions 
from  natural  gas  pneumatic  low 
continuous  bleed  device  venting  using 
Equation  W-2  of  this  section. 


Mass^j  =  Count  *  EF  *  GHGj  *  Conv,  *24*  365  (Eq.  W-2)  * 


Where: 

MasSs  j  =  Annual  total  mass  GHG  emissions 
in  metric  tons  per. year  at  standard  * 
conditions  from  all  natural  gas 
pneumatic  low  bleed  device  venting,  for 
GHG  i. 

Count  =  Total  number  of  natural  gas 
pneumatic  low  bleed  devices. 

EF  =  Population  emission  factors  for  natural 
gas  pneumatic  low  bleed  device  venting 
listed  in  Tables  W-1,  W-3,  and  W— 4  of 
this  subpart  for  onshore  petroleum  and 
natural  gas  production,  onshore  natural 
gas  transmission,  and  underground 
natural  gas  storage  facilities, 
respectively. 

GHG  i  =  For  onshore  petroleum  and  natural 
gas  production  facilities,  concentration 
of  GHG  i,  CH4  or  CO2,  in  produced 
natural  gas;  for  facilities  listed  in 
§  98.230(a)(3)  through  (a)(8),  GHGi 
equals  1. 

Convi  =  Conversion  from  standard  cubic  feet 
to  metric  tons  C02e;  0.000404  for  CH4, 
and  0.00005189  for  CO2. 

24  *  365  =  Conversion  to  yearly  emissions 
estimate. 


(c)  Natural  gas  driven  pneumatic 
pump  venting.  Calculate  emissions  from 
natural 'gas  driven  pneumatic  pump 
venting  as  follows: 

(1)  Calculate  emissions  using 
manufacturer  data. 

(i)  Obtain  from  the  manufacturer 
specific  pump  model  natural  gas 
emission  (or  manufacturer  “gas 
consumption”)  per  unit  volume  of  liquid 
circulation  rate  at  pump  speeds  and 
operating  pressures. 

(ii)  Maintain  a  log  of  the  amount  of 
liquid  pumped  annually  from 
individual  pumps. 

(iii)  Calculate  the  natural  gas 
emissions  for  each  pump  using  Equation 
W-3  of  this  section. 

E,_„=F,*V  (Eq.W-3) 

Where: 

Es.n  =  Annual  natural  gas  emissions  at 
standard  conditions  in  cubic  feet  per  year. 


Fs  =  Natural  gas  driven  pneumatic  pump 
gas  emission  in  “emission  per  volume  of 
liquid  pumped  at  operating  pressure”  in  scf/ 
gallon  at  standard  conditions,  as  provided  by 
the  manufacturer. 

V  =  Volume  of  liquid  pumped  annually  in 
gallons/year. 

(iv)  Both  CH4  and  CO2  volumetric  and 
mass  emissions  shall  be  calculated  from 
volumetric  natural  gas  emissions  using 
calculations  in  paragraphs  (u)  and  (v)  of 
this  section. 

(2)  If  manufacturer  data  for  a  specific 
pump  in  Equation  W-3  is  not  available, 
then  use  data  for  a  similar  pump  model, 
size  and  operational  characteristics  to 
estimate  emissions. 

(d)  Acid  gas  removal  (AGR)  vent 
stacks.  For  AGR  (including  but  not 
limited  to  processes  such  as  amine, 
membrane,  molecular  sieve  or  other 
absorbents  and  adsorbents),  calculate 
emissions  for  CO2  only  (not  CH4)  using 
Equation  W-4  of  this  section. 


Ea,C02  =(v,  *%Vot,)-(V2  *%Vol2)  (Eq.  W-4) 


Where: 

Ea.coj  =  Annual  volumetric  CO2  emissions  at 
ambient  condition,  in  cubic  feet  per  year. 
V|  =  Metered  total  annual  volume  of  natural 
gas  flow  into  AGR  unit  in  cubic  feet  per 
year  at  ambient  condition. 

%Vol|  =  Volume  weighted  CO2  content  of 
natural  gas  into  the  AGR  unit. 

V2  =  Metered  total  annual  volume  of  natural 
gas  flow  out  , of  the  AGR  imit  in  cubic  feet 
per  year  at  ambient  condition. 

%Vol2  =  Volume  weighted  CO2  content  of 
natural  gas  out  of  the  AGR  unit. 

(1)  If  a  continuous  gas  analyzer  is 
installed,  then  the  continuous  gas 
analyzer  results  must  be  used.  If 
continuous  gas  analyzer  is  not  available, 
quarterly  gas  samples  must  be  taken  to 
determine  %Voli  and  %Vol2  according 
to  methods  set  forth  in  §  98.234(b). 

(2)  Calculate  CO2  volumetric 
emissions  at  standard  conditions  ..using 


calculations  in  paragraph  (t)  of  this 
section. 

(3)  Mass  CO2  emissions  shall  be 
calculated  from  volumetric  CO2 
emissions  using  calculations  in 
paragraphs  (u)  and  (v)  of  this  section. 

(e)  Dehydrator  vent  stacks.  For 
dehydrator  vent  stacks  without  vapor 
recovery  or  thermal  control  devices, 
calculate  annual  mass  CH4  and  CO2 
emissions  at  standard  temperature  and 
pressure  (STP)  conditions  using  the 
simulation  software  package  GRI- 
GLYCalc  Version  4.0  (incorporated  by 
reference,  see  §98.7). 

(1)  A  minimum  of  the  following 
parameters  must  be  used  for 
characterizing  emissions  from 
dehydrators: 

(i)  Feed  natural  gas  flow  rate. 

(ii)  Feed  natural  gas  water  content,  i 

(iii)  Outlet  natural  gas  water  content. 


(iv)  Absorbent  circulation  pump  type 
(natural  gas  pneumatic/air  pneumatic/ 
electric). 

(v)  Absorbent  circulation  rate. 

(vi)  Absorbent  type:  Including,  but  not 
limited  to,  triethylene  glycol  (TEG), 
diethylene  glycol  (DEG)  or  ethylene 
glycol  (EG). 

(vii)  Use  of  stripping  natural  gas. 

(viii)  Use  of  flash  tank  separator  (and 

disposition  of  recovered  gas). 

(ix)  Hours  operated. 

(x)  Wet  natural  gas  temperature, 
pressure,  and  composition. 

(2)  Calculate  annual  emission^from 
dehydrator  vent  stacks  to  flares  or 
regenerator  fire-box/fire  tubes  as 
follows; 

(i)  Use  the  dehydrator  vent  stack 
volume  and  gas  composition  as 
determined  in  paragraph  (e)(1)  of  this 
section! '  •  T 
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(ii)  Use  the  calculation  methodology 
of  flare  stacks  in  paragraph  (n)  of  this 
section  to  determine  dehydrator  vent 


stack  emissions  from  the  flare  or 
regenerator  combustion  gas  vent. 

(3)  Dehydrators  that  use  desiccant 
shall  calculate  emissions  from  the 


amount  of  gas  vented  from  the  vessel 
every  time  it  is  depressurized  for  the 
desiccant  refilling  process  using 
Equation  W-5  of  this  section. 


E 


s,n 


^H*P^*p*P2*  %G  *  365days/yr  j 
(4*P,  *T*l,000cf/Mcf) 


(Eq.  W-5) 


Where: 

Es.n  =  Annual  natural  gas  emissions  at 
standard  conditions. 

H  =  Height  of  the  dehydrator  vessel  (ft). 

D  =  Inside  diameter  of  the  vessel  (ft). 

Pi  =  Atmospheric  pressure  (psia). 

Pt  =  Pressure  of  the  gas  (psia). 

P  =  pi  (3.14). 

%G  =  Percent  of  packed  vessel  volume  that 
is  gas. 

T  =  Time  between  refilling  (days). 

(i)  Both  CH4  and  CO2  volumetric  and 
mass  emissions  shall  he  calculated  from 
volumetric  natural  gas  emissions  using 
calculations  in  paragraphs  (u)  and  (v)  of 
this  section. 

(f)  Well  venting  for  liquids 
unloadings. 

(1)  The  emissions  for  well  venting  for 
liquids  unloading  shall  he  determined 
using  either  of  the  calculation 
methodologies  described  in  paragraph 
(f)(1)  of  this  section.  The  same 
calculation  methodology  must  be  used 
for  the  entire  volume  for  the  reporting 
year. 

(i)  Calculation  Methodology  1.  For 
each  unique  well  tubing  diameter  and 


Where: 

Es.n  =  Annual  natural  gas  emissions  at 

standard  conditions^  in  cubic  feet/year. 
0.37  X  10-3  =  {pi(3.i4)/4}/{(14.7*144)  psia 
converted  to  pounds  per  square  feet} 

CD  =  Casing  diameter  (inches). 

WD  =  Well  depth  (feet). 

SP  =  Shut-in  pressure  (psig). 

V  =  Number  of  vents  per  year. 

SFR  =  Sales  flow  rate  of  gas  well  in  cubic,  feet 
per  hour. 

HR  =  Hours  that  the  well  was  left  open  to  the 
atmosphere  during  unloading. 

(A)  Both  CH4  and  CO2  volumetric  and 
mass  emissions  shall  be  calculated  from 
volumetric  natural  gas  emissions  using 
calculations  in  paragraphs  (u)  and  (v)  of 
this  section. 

(B)  [Reserved] 

(g)  Gas  well  venting  during 
unconventional  well  completions  and 
workovers.  Calculate  emissions  from  gas 
unconventional  well  venting  during 
"well  completions  and  workovers  from 
hydraulic  fracturing  using  Equation 


producing  horizon/formation 
combination  in  each  gas  producing  field 
where  gas  wells  are  vented  to  the 
atmosphere  to  expel  liquids 
accumulated  in  the  tubing,  a  recording 
flow  meter  shall  be  installed  on  the  vent 
line  used  to  vent  gas  from  the  well  (e.g., 
on  the' vent  line  off  the  wellhead 
separator  or  atmospheric  storage  tank) 
according  to  methods  set  forth  in 
§  98.234(b).  Calculate  emissions  from 
well  venting  for  liquids  unloading  using 
Equation  W-6  of  this  section. 

Ea,n.  =  T*FR  (Eq.  W-6)- 

Where: 

Ea.n  =  Annual  natural  gas  emissions  at 
ambient  conditions  in  cubic  feet. 

T  =  Cumulative  amount  of  time  in  hours  of 
well  venting  during  the  year. 

FR  =  Flow  Rate  in  cubic  feet  per  hour,  under 
ambient  conditions  as  required  in 
paragraph  (f)(l)(i)(A),  (f)(l)(i)(B)  and 
(f)(l)(i)(C)  of  this  section. 

Calculate  natural  gas  volumetric 
emissions  at  standard  conditions  using 


W-8  of  this  section.  Calculate  natural 
gas  volumetric  emissions  at  standard 
conditions  using  calculations  in 
paragraph  (t)  of  this  section.  Both  CH4 
and  CO2  volumetric  and  mass  emissions 
'shall  be  calculated  fronr volumetric 
natural  gas  emissions  using  calculations 
in  paragraphs  (u)  and  (v)  of  this  section. 

Ea  „=T*FR  (Eq.  W-8) 

Where: 

Ea.n  =  Annual  natural  gas  vented  emissions  at 
ambient  conditions  in  cubic  feet. 

T  =  Cumulative  amount  of  time  in  hours  of 
well  venting  during  the  year. 

FR  =  Flow  Rate  in  cubic  feet  per  hour,  under 
ambient  conditions,  as  required  in 
paragraph  (g)(1)  of  this  section. 

(1)  The  flow  rate  for  gas  well  venting 
during  well  completions  and  workovers 
from  hydraulic  fracturing  shall  be 
determined  using  either  of  the 
calculation  methodologies  described  in 


calculations  in  paragraph  (t)  of  this 
section.  Both  CH4  and  CO2  volumetric 
and  mass  emissions  shall  be  calculated 
from  volumetric  natural  gas  emissions 
using  calculations  in  paragraphs  (u)  and 
(v)  of  this  section. 

(A)  The  average  flow  rate  per  minute 
of  venting  is  calculated  for  each  unique 
tubing  diameter  and  producing  horizon/ 
formation  combination  in  each 
producing  field. 

(B)  This  factor  is  applied  to  all  wells 
in  the  field  that  have  the  same  tubing 
diameter  and  producing  horizon/ 
formation  combination,  multiplied  by 
the  number  of  minutes  of  venting  from 
all  wells  of  the  same  tubing  diameter 
and  producing  horizon/formation 
combination  in  that  field. 

(C)  A  new  emission  factor  is 
calculated  every  other  year  for  each 
reporting  field  and  horizon. 

(ii)  Calculation  Methodology  2. 
Calculate  emissions  from  each  well 
venting  for  liquids  unloading  using 
Equation  W-7  of  this  section. 


(Eq.  W-7) 


this  paragraph  (g)(1).  The  same 
calculation  methodology  must  be  used 
for  the  entire  volume  for  the  reporting 
year. 

(i)  Calculation  methodology  1.  For 
one  well  completion  in  each  gas 
producing  field  and  for  one  well 
workover  in  each  gas  producing  field,  a 
recording  flow  meter  shall  be  installed 
on  the  vent  line  during  each  well 
unloading  event  according  to  methods 
set  forth  in  §  98.234(b). 

(A)  The  average  flow  rate  in  cubic  feet 
per  minute  of  venting  is  calculated  for 
one  well  completion  in  each  field  and 
for  one  well  workover  in  each  field. 

(B)  The  respective  flow  rates  are 
applied  to  all  well  completions  in  the 
field  and  to  all  well  workovers  in  the 
field,  multiplied  by  the  number  of 
minutes  of  venting  of  all  well 
completions  and  workovers, 
respectively,  in  that  field. 


Es,n  ={(0.37xl0“^)*CD^  *  WD=hSP*  v}-)-{SFR*HR} 
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(C)  New  flow  rates  for  completions 
and  workovers  are  calculated  every 
other  year  for  each  reporting  field  and 
horizon. 

(ii)  Calculation  Methodology  2.  For  • 
one  well  completion  in  each  gas 
producing"  field  and  for  one  well 
workover  in  each  gas  producing  field, 
record  the  pressures  measured  before 
and  after  the  well  choke  according  to 
methods  set  forth  in  §  98.234(b). 

(A)  The  average  flow  rate  in  cubic  feet 
per  minute  of  venting  across  the  choke 
is  calculated  for  one  well  completion  in 
each  field  and  for  one  well  workover  in 
each  field. 

(B)  The  respective  flow  rates  are 
applied  to  all  well  completions  in  the 
field  and  to  all  well  workovers  in  the 
field,  multiplied  by  the  number  of 
minutes  of  venting  of  all  well 
completions  and  workovers  in  that  field. 
-  (C)  New  flow  rates  for  completions 
and  workovers  are  calculated  every 
other  year  for  each  reporting  field  and 
horizon. 

(iii)  Calculate  natural  gas  volumetric 
emissions  at  standard  conditions  using 
calculations  in  paragraph  (t)  of  this 
section. 

(iv)  Both  CH4  and  CO2  volumetric  and 
mass  emissions  shall  be  calculated  from 
volumetric  natural  gas  emissions  using 
calculations  in  penagraphs  (u)  and  (v)  of 
this  section. 

(2)  Calculate  annual  emissions  from 
gas  well  venting  during  well 
completions  and  workovers  to  flares  as 
follows; 

(i)  Use  the  gas  well  venting  volume 

during  well  completions  and  workovers 
as  determined  in  paragraph  (gKlfof  this 
section.  ' 

(ii) ’  Use  the  calculation  methodology 
of  flare  stacks  in  paragraph  (n)  of  this 
section  to  determine  gas  well  venting 
during  well  completions  and  workovers 
emissions  from  the  flare. 

(h)  Gas  well  venting  during 
conventional  well  completions  and 
workovers.  Calculate  emissions  from 
each  gas  .well  venting  during 
conventional  well  completions  and 
workovers  using  Equation  W-9  of  this 
section: 

E^„=V*T  (Eq.W-9) 

Where: 

E,.n  =  Annual  emissions  in  cubic  feet  at 
ambient  conditions  from  gas  well 
venting  during  conventional  well 
completions  or  workovers. 

V  =  Daily  gas  production  rate  in  cubic  feet 
per  minute. 

T  =  Cumulative  amount  of  time  of  well 
venting  in  minutes  during  the  year. 

(i)  Calculate  natural  gas  volumetric 
emissions  at  standard  conditions  using 


calculations  in  paragraph  (t)  of  this 
section. 

(ii)  Both  CH4  and  CO2  volumetric  and 
mass  emissions  shall  be  calculated  from 
volumetric  natural  gas  emissions  using 
calculations  in  paragraphs  (u)  and  (v)  of 
this  section. 

(iii)  Blowdown  vent  stacks.  Calculate 
blowdown  vent  stack  emissions  as 
follows: 

(1)  Calculate  the  total  volume 
(including,  but  not  limited  to,  pipelines, 
compressor  case  or  cylinders, 
manifolds,  suction  and  discharge  bottles 
and  vessels)  between  isolation  valves. 

(2)  Retain  logs  of  the  number  of 
blowdowns  for  each  equipment  type. 

(3)  Calculate  the  total  annual  venting 
emissions  using  Equation  W-10  of  this 
section: 

E,_„^N*V,  (Eq.W-10) 

Where: 

Ea,n  =  Annual  natural  gas  venting  emissions 
at  ambient  conditions  from  blowdowns 
in  cubic  feet. 

N  =  Number  of  blowdowns  for  the  equipment 
in  reporting  year. 

Vv  =  Total  volume  of  blowdown  equipment 
chambers  (including,  but  not  limited  to, 
pipelines,  compressors  and  vessels) 
between  isolation  valves  in  cubic  feet. 

(4)  Calculate  natural  gas  volumetric 
emissions  at  standard  conditions  using 
calculations  in  paragraph  (t)  of  this 
section. 

(5)  Calculate  both  CH4  and  CO2 
volumelric  and  mass  emissions  from 
volumetric  natural  gas  emissions  using 
calculations  in  paragraphs  (u)  and  (v)  of 
this  section. 

(j)  Onshore  production  and  processing 
storage  tanks.  For  emissions  fi'om 
atmospheric  pressure  storage  tanks 
receiving  produced  liquids  from 
onshore  petroleum  and  natural  gas 
production  facilities  (including 
stationary  liquid  storage  not  owned  or 
operated  by  the  reporter)  and  onshore 
natural  gas  processing  facilities, 
calculate  annual  CH4  and  CO2  emissions 
using  the  latest  software  package  for 
E&P  Tank  (incorporated  by  reference, 
see  §  98.7). 

(1)  A  minimum  of  the  following 
parameters  must  be  used  to  characterize 
emissions  fi'om  liquid  transfer  to 
atmospheric  pressure  storage  tanks. 

(1)  Separator  oil  composition. 

(ii)  Separator  temperature. 

(iii)  Separator  pressure. 

(iv)  Sales  oil  API  gravity. 

(v)  Sales  oil  production  rate. 

(vi)  Sales  oil  Reid  vapor  pressure. 

(vii)  Ambient  air  temperature. 

(viii)  Ambient  air  pressure. 

(2)  Determine  if  the  storage  tank  has 
vapor  recovery  or  thermal  control 
devices. 


(i)  Adjust  the  emissions  estimated 
using  E&P  Tank  (incorporated  by 
reference,  see  §  98.7)  downward  by  the 
magnitude  of  emissions  captured  using 
a  vapor  recovery  system  for  beneficial 
use. 

(ii)  [Reserved] 

(3)  Calculate  emissions  from  liquids 
sent  to  atmospheric  storage  tanks  vented 
to  flares  as  follows: 

(i)  Use  the  storage  tank  emissions 
volume  and  gas  composition  as 
determined  in  this  section. 

(ii)  Use  the  calculation  methodology 
of  flare  stacks  in  paragraph  (n)  of  this 
section  to  determine  storage  tank 
emissions  fi-om  the  flare. 

(4)  If  liquids  are  sent  to  atmospheric 
storage  tanks  where  the  tank  emissions 
are  not  represented  by  the  equilibrium 
conditions  of  the  liquid  in  a  gas-liquid 
separator  and  calculated  by  E&P  Tank 
(incorporate  by  reference,  see  §  98.7), 
then  emissions  shall  be  calculated  as 
follows: 

(i)  Use  the  storage  tank  emissions  as 
determined  in  this  section. 

(ii)  Multiply  the  emissions  by  3.87  for 
sales  oil  less  than  45  API  gravity. 

(iii)  Multiply  the.  emissions  by  5.37 
for  sales  oil  equal  to  or  greater  than  45 
API  gravity. 

(k)  Transmission  storage  tanks.  For 
storage  tanks  without  vapor  recovery  or 
thermal  control  devices  in  onshore 
natural  gas  transmission  compression 
facilities  calculate  annual  emissions  as 
follows; 

(l)  Monitor  tank  vapor  vent  stack  for 
emissions  using  an  optical  gas  imaging 
instrument  according  to  methods  set 
forth  in  §  98.234(a)(1)  for  a  duration  of 
5  minutes. 

(2)  If  the  tank  vapors  are  continuous 
then  use  a  meter  to  measure  tank 
vapors. 

(i)  Use  a  meter,  such  as,  but  not 
limited  to  a  turbine  meter,  to  estimate 
tank  vapor  volumes  according  to ' 
methods  set  forth  in  §  98.234(b). 

(ii)  Use  the  appropriate  gas 
composition  in  paragraph  (u)(2)(iii)  of 
this  section. 

(3)  Calculate  emissions  from  storage 
tanks  to  flares  as  follows: 

(i)  Use  the  storage  tank  emissions 
volume  and  gas  composition  as 
determined  in  paragraph  (j)(l)  of  this 
section. 

(ii)  Use  the  calculation  methodology 
of  flare  stacks  in  paragraph  (n)  of  this 
section  to  determine  storage  tank 
emissions  from  the  flare. 

(1)  Well  testing  venting  and  flaring. 
Calculate  well  testing  venting  and 
flaring  emissions  as  follows: 

(1)  Determine  the  gas  to  oil  ratio 
(GOR)  of  the  hydrocarbon  production, 
from  each  well  tested. 
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(1)  If  GOR  is  not  available  then  use  an 
appropriate  standard  method  published 
by  a  consensus-based  standards 
organization  to  determine  GOR. 

(ii)  [Reserved] 

(2)  Estimate  venting  emissions  using 
Equation  W-11  of  this  section. 

E^  „  =  GOR  *FR*D  (Eq.  W-11) 
Where: 

Ea.n  =  Annual  volumetric  natural  gas 

emissions  from  well  testing  in  cubic  feet 
under  ambient  conditions. 

GOR  =  Gas  to  oil  ratio  in  cubic  feet  of  gas 
per  barrel  of  oil;  oil  here  refers  to 
hydrocarbon  liquids  produced  of  all  API 
gravities. 

FR  =  Flow  rate  in  barrels  of  oil  per  day  for 
the  well  being  tested. 

D  =  Number  of  days  during  the  year,  the  well 
is  tested. 

(3)  Calculate  natural  gas  volumetric 
emissions  at  standard  conditions  using 
calculations  in  paragraph  (t)  of  this 
section. 

(4)  Calculate  both  CH4  and  CO2 
volumetric  and  mass  emissions  from 
volumetric  natural  gas  emissions  using 
calculations  in  paragraphs  (u)  and  (v)  of 
this  section. 

(5)  Calculate  emissions  from  well 
testing  to  flares  as  follows: 

(i)  Use  the  well  tgsting  emissions 
volume  and  gas  composition  as 
determined  in  paragraphs  (1)(1)  through 

(3)  of  this  section. 

(ii)  Use  the  calculation  methodology 
of  flare  stacks  in  paragraph  (h)  of  this 
section  to  determine  well  testing 
emissions  from  the  flare. 

(m)  Associated  gas  venting  and 
flaring.  Calculate  associated  gas  venting 
and  flaring  emissions  as  follows: 


(1}  Determine  the  GOR  ratio  of  the 
hydrocarbon  production  from  each  well 
whose  associated  natural  gas  is  vented 
or  flared. 

(i)  If  GOR  is  not  available  then  use  an 
appropriate  standard  method  published 
by  a  consensus-based  standards 
organization  to  determine  GOR. 

(1)  [Reserved] 

(2)  Estimate  venting  emissions  using 
the  Equation  W-12  of  this  section. 

E^„=GOR*V  (Eq.  W-12) 
Where: 

Ea.n  =  Annual  volumetric  natural  gas 

emissions  from  associated  gas  venting 
under  ambient  conditions,  in  cubic  feet. 
GOR  =  Gas  to  oil  ratio  in  cubic  feet  of  gas 
per  barrel  of  oil;  oil  here  refers  to 
hydrocarbon  liquids  produced  of  all  API 
gravities. 

V  =  Total  volume  of  oil  produced  in  barrels 
in  the  reporting  year. 

(3)  Calculate  natural  gas  volumetric 
emissions  at  standard  conditions  using 
calculations  in  paragraph  (t)  of  this 
section. 

(4)  Calculate  both  CH4  and  CO2 
volumetric  and  mass  emissions  from 
volumetric  natural  gas  emissions  using 
calculations  in  paragraphs  (u)  and  (v)  of 
this  section. 

(5)  Calculate  emissions  from 
associated  natural  gas  to  flares  as 
follows: 

(i)  Use  the  associated  natural  gas 
volume  and  gas  composition  as 
determined  in  paragraphs  (m)(l) 
through  (3)  of  this  section. 

(ii)  Use  the  calculation  methodology 
of  flare  stacks  in  paragraph  (n)  of  this 
section  to  determine  associated  gas 
emissions  from  the  flare. 


(n)  Flare  stacks.  Calculate  emissions 
from  a  flare  stack  as  follows: 

(1)  If  you  have  a  continuous  flow 
measurement  device  on  the  (lare,  you 
must  use  the  measured  flow  volumes  to 
calculate  the  flare  gas  emissions.  If  you 
do  not  have  a  continuous  flow 
measurement  device  on  the  flare,  you 
can  install  a  flow  measuring  device  on 
the  flare  or  use  engineering  calculations, 
company  records,  or  similar  estimates  of 
volumetric  flare  gas  flow. 

(2)  If  you  have  a  continuous  gas 
composition  analyzer  on  gas  to  the  flare, 
you  must  use  these  compositions  in 
calculating  emissions.  If  you  do  not 
have  a  continuous  gas  composition 
analyzer  on  gas  to  the  flare,  you  must 
use  the  appropriate  gas  compositions  for 
each  stream  of  hydrocarbons  going  to 
the  flare  as  follows: 

(i)  When  the  stream  going  to  the  flare 
is  natural  gas,  use  the  GHG  mole  percent 
in  feed  natural  gas  for  all  streams 
upstream  of  the  de-methanizer  and  GHG 
mole  percent  in  facility  specific  residue 
gas  to  transmission  pipeline  systems  for 
all  emissions  sources  downstream  of  the 
de-methanizer  overhead  for  onshore 
natural  gas  processing  facilities. 

(ii)  When  the  stream  going  to  the  flare 
is  a  hydrocarbon  product  stream,  such 
as  ethane  or  butane,  then  use  a 
representative  composition  from  the 
source  for  the  stream. 

(3)  Determine  flare  combustion 
efficiency  from  manufacturer.  If  not 
available,  assume  that  flare  combustion 
efficiency  is  98  percent. 

(4)  Calculate  GHG  volumetric 
emissions  at  actual  conditions  using 
Equations  W-13,  W-14,  and  W-15  of 
this  section. 


E^iiuncombusted)  =  V^*  (1  -q)  *  (Eq.  W-13) 

^a,C0i  {combusted)  =  ^ri  *  *  Yj  *  Rj  (Eq.  W-14) 


E^j{total)  =  Egj{combusted)  +  E^j{un-combusted)  (Eq.  W-15) 


Where: 

Ea.i  (un-combusted)  =  Gontribution  of  annual 
uncombusted  GHG  i  emissions  from  flare 
stack  in  cubic  feet,  under  ambient 
conditions. 

Ea.co2  (combusted)  =  Gontribution  of  annual 
emissions  from  combustion  from  flare 
stack  in  cubic  feet,  under  ambient 
.  conditions. 

Ea.i  (total)  =  Total  annual  emissions  from  flare 
stack  in  cubic  feet,  under  ambient 
conditions. 


Va  =  Volume  of  natural  gas  sent  to  flare  in 
cubic  feet,  during  the  year. 

q  =  Percent  of  natural  gas  combusted  by  flare  . 
(default  is  98  percent). 

Xi  =  Concentration  of  GHG  i  in  gas  to  the 
flare. 

Yj  =  Concentration  of  natural  gas 

hydrocarbon  constituents  j  (such  as 
methane,  ethane,  propane,  butane,  and 
pentanes  plus). 

Rj  =  Number  of  carbon  atoms  in  the  natural 
gas  hydrocarbon  constituent  j;  1  for 


methane,  2  for  ethane,  3  for  propane,  4 
for  butane,  and  5  for  pentanes  plus). 

(5)  Calculate  GHG  volumetric 
emissions  at  standard  conditions  using 
calculations  in  paragraph  (t)  of  this 
section. 

(6)  Calculate  both  CH4  and  CO2  mass 
emissions  from  volumetric  CH4  and  CO2 
emissions  using  calculation  in 
paragraph  (v)  of  this  section. 
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(7)  Calculate  N^O  emissions  using  the 
emission  factors  for  Gas  Flares  listed  in 
Table  W-8  of  this  subpart. 

(8)  This  emissions  source  excludes 
any  emissions  calculated  under  other 
emissions  sources  in  §  98.233. 

(o)  Centrifugal  compressor  wet  seal 
degassing  vents.  Calculate  emissions 


Where: 

E,.i  =  Annual  GHG  i  (either  CH4  or  CO2) 
volumetric  emissions  at  ambient 
conditions. 

MT  =  Meter  reading  of  gas  emissions  per  unit 
time. 

T  =  Total  time  the  compressor  associated 
with  the  wet  seal(s)  is  operational  in  the 
reporting  year. 

M,  =  Mole  percent  of  GHG  i  in  the  degassing 
vent  gas;  use  the  appropriate  gas 
compositions  in  paragraph  (u)(2)  of  this 
,  section. 

B  =  Percentage  of  centrifugal  compressor  wet 
seal  degassing  vent  gas  sent  to  vapor 
recovery  or  fuel  gas  or  other  beneficial 
•  use  as  determined  by  keeping  logs  of  the 
number  of  operating  hours  for  the  vapor 
recovery  system  and  the  amount  of  vent 
gas  that  is  directed  to  the  fuel  gas  system. 

(3)  Calculate  CH4  and  CO2  volumetric 
emissions  at  standard  conditions  using 
paragraph  (t)  of  this  section. 

•  (4)  Calculate  both  CH4  and  CO2  mass 
emissions  from  volumetric  emissions 
using  calculations  in  paragraph  (v)  of 
this  section. 

(5)  Calculate  emissions  from 
degassing  vent  vapors  to  flares  as 
follows: 

,  (i)  Use  the  degassing  vent  vapor 

volume  and  gas  composition  as 
,  determined  in  paragraphs  (o)(l)  through 
(3)  of  this  section. 

(ii)  Use  the  calculation  methodology 
of  flare  stacks  in  paragraph  (n)  of  this 
section  to  determine  degassing  vent 
vapor  emissions  from  the  flare. 

(p)  Reciprocating  compressor  rod 
packing  venting.  Calculate  annual  CH4 
and  CO2  emissions  from  each 
reciprocating  compressor  rod  packing 
venting  as  follows:  • 


Where: 

Ei.i  =  Annual  total  volumetric  GHG  emissions 
at  standard  conditions  from  each  fugitive 
source. 

Count  =  Total  number  of  this  type  of 
emission  source  found  to  be  leaking. 


from  centrifugal  compressor  wet  seal  measurement  meter  such  as,  but  not 
degassing  vents  as  follows:  limited  to,  a  vane  anemometer 

(1)  For  each  centrifugal  compressor  according  to  methods  set  forth  in 
determine  the  volume  of  vapors  from  §  98.234(b). 

wet  seal  oil  degassing  tank  sent  to  an  (2)  Estimate  annual  emissions  using 

atmospheric  vent  or  flare  using  a  meter  flow  measurement  using  Equation 

temporary  or  permanent  flow  W-16  of  this  section. 


=MT*T*Mi*{\-B)  (Eq.  W-16) 


(1)  Estimate  annual  emissions  using  a 
meter  flow  measurement  using  Equation 
W-17  of  this  section. 

E„j  =MT*T*  Mi  -  (Eq.  W-1 7) 

Ea.i  =  Annual  GHG  i  (either  CH*  or  CO2) 
volumetric  emissions  at  ambient 
conditions. 

MT  =  Meter  volumetric  reading  of  gas 

emissions  per  unit  time,  under  ambient 
conditions. 

T  =  Total  time  the  compressor  associated 
with  the  venting  is  operational  in  the 
reporting  year. 

Mi  =  Mole  percent  of  GHG  i  in  the  vent  gas; 
use  the  appropriate  gas  compositions  in 
paragraph  (u)(2)  of  this  section. 

(2)  If  the  rod  packing  case  is 
connected  to  an  open  ended  vent  line 
then  use  one  of  the  following  two 
methods  to  calculate  emissions. 

(i)  Measure  emissions  from  all  vents 
(including  emissions  manifolded  to 
common  vents)  including  rod  packing, 
unit  isolation  valves,  and  blowdown 
valves  using  bagging  according  to 
methods  set  forth  in  §  98.234(c). 

(ii)  Use  a  temporary  meter  such  as, 
but  not  limited  to,  a  vane  anemometer 
or  a  permanent  meter  such  as,  but  not 
limited  to,  an  orifice  meter  to  measure 
emissions  from  all  vents  (including 
emissions  manifolded  to  a  common 
vent)  including  rod  packing  vents,  unit 
isolation  valves,  and  blowdown  valves 
according  to  methods  set  forth  in 

§  98.234(b). 

(3)  If4;he  rod  packing  case  is  not  , 
equipped  with  a  vent  line  use  the 
following  method  to  estimate  emissions: 

(i)  You  must  use  the  methods 
described  in  §  98.234(a)  to  conduct 


annual  leak  detection  of  fugitive 
emissions  from  the  packing  case  into  an 
open  distance  piece,  or  from  the 
compressor  crank  case  breather  cap  or 
vent  with  a  closed  distance  piece. 

(ii)  Measure  emissions  using  a  high 
flow  sampler,  or  calibrated  bag,  or 
appropriate  meter  according  to  methods 
set  forth  in  §  98.234(d). 

(4)  Conduct  one  measurement  for 
each  compressor  in  each  of  the 
operational  modes  that  occurs  during  a 
reporting  period: 

(i)  Operating. 

(ii)  Standby  pressurized. 

(iii)  Not  operating,  depressurized. 

(5)  Calculate  CH4  and  CO2  volumetric 
emissions  at  standard  conditions  using 
calculations  in  paragraph  (t)  of  this 
section. 

(6)  Estimate  CH4  afid  CO2  volumetric 
and  mass  emissions  from  volumetric 
natural  gas  emissions  using  the 
calculations  in  paragraphs  (u)  and  (v)  of 
this  section! 

(q)  Leak  detection  and  leaker 
emission  factors.  You  must  use  the 
methods  described  in  §  98.234(a)  to 
conduct  an  annual  leak  detection  of 
fugitive  emissions  from  all  sources 
listed  in  §  98.232(d)(9),  (e)(7),  (f)(5), 
(g)(3),  (h)(4),  and  (i)(l).  This  paragraph 
(q)  applies  to  emissions  sources  in 
streams  with  gas  content  greater  than  10 
percent  CH4  plus  CO2  by  weight. 
Emissions  sources  in  streams  with  gas 
content  less  than  10  percent  CH4  plus 
CO2  by  weight  do  not  need  to  be 
reported.  If  fugitive  emissions  are 
detected  for  sources  listed  in  this 
paragraph,  calculate  emissions  using 
Equation  W-1 8  of  this  section  for  each 
s6urce  with  fugitive  emissions. 


,  =  Count  *EF*  GHGi  *T  (Eq.  W- 1 8) 


EF  =  Leaker  emission  factor  for  specific 
sources  listed  in  Table  W-2  through 
Table  W-7  of  this  subpart. 

GHGi  =  For  onshore  natural  gas  processing 
facilities,  concentration  of  GHGi,  CH4  or 
CO2,  in  the  total  hydrocarbon  of  therfeed 
natural  gas;  for  other  facilities  listed  in 


§  98.230(a)(3)  through  (a)(8),  GHGi  equals 

1. 

T  =  Total  time  the  specific  source  associated 
with  the  fugitive  emission  was 
operational  in  the  reporting  year,  in 
hours. 
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(1)  Calculate  GHG  mass  emissions  in 
carbon  dioxide  equivalent  at  standard 
conditions  using  calculations  in 
paragraph  (v)  of  this  section. 

(2)  Onshore  natural  gas  processing 
facilities  shall  use  the  appropriate 
default  leaker  emission  factors  listed  in 
Table  W-2  of  this  subpart  for  fugitive 
emissions  detected  from  valves: 
connectors;  open  ended  lines;  pressure 
relief  valves;  meters;  and  centrifugal 
compressor  dry  seals. 

(3)  Onshore  natural  gas  transmission 
compression  facilities  shall  use  the 
appropriate  default  leaker  emissipn 
factors  listed  in  Table  W-3  of  this 
subpart  for  fugitive.emissions  detected 
from  connectors;  block  valves;  control 
valves;  compressor  blowdown  valves; 
pressure  relief  valves;  orifice  meters; 
other  meters;  regulators:  and  open 
ended  lines. 


Es.i  =  Annual  total  volumetric  GHG 
emissions  at  standard  conditions  from  each 
fugitive  source. 

Count  =  Total  number  of  this  type  of 
emission  source  at  the  facility. 

EF  =  Population  emission  factor  for 
specific  sources  listed  in  Table  W-1  through 
Table  W-7  of  this  subpart. 

GHGi  =  for  onshore  petroleum  and  natural 
gas  production  facilities  and  onshore  natural 
gas  processing  facilities,  concentration  of 
GHG  i,  CH4  or  CO2,  in  produced  natural  gas 
or  feed  natural  gas;  for  other  facilities  listed 
in  §98.230  (b)(3)  through  (b)(8),GHGi  equals 
1. 

T  =  Total  time  the  specific  source 
associated  with  the  fugitive  emission  was 
operational  in  the  reporting  year,  in  hours. 

(1)  Calculate  both  GH4  and  GO2  mass 
emissions  from  volumetric  emissions 
using  calculations  in  paragraph  (v)  of 
this  section. 

(2)  Onshore  petroleum  and  natural  gas 
production  facilities  shall  use  the 
appropriate  default  population  emission 
factors  listed  in  Table  W-1  of  this 
subpart  for  fugitive  emissions  from 
valves;  connectors;  open  ended  lines; 
pressure  relief  valves;  compressor 
starter  gas  vent;  pump;  flanges;  other; 
and  GBM  well  water  production.  Where 
facilities  conduct  EOR  operations  the 
emissions  factor  listed  in  Table  W-1 
shall  be  used  to  estimate  all  streams  of 
gases,  including  recycle  GO2  stream.  In 
cases  where  the  stream  is  almost  all 
GO2,  the  emissions  factors  in  Table  W- 

1  shall  be  assumed  to  be  for  GO2  instead 
of  natural  gas. 

(3)  Onshore  natural  gas  processing 
facilities  shall  use  the  appropriate 
default  population  emission  factor  listed 


(4)  Underground  natural  gas  storage 
facilities  for  storage  stations  shall  use 
the  appropriate  default  leaker  emission 
factors  listed  in  Table  W-4  of  this 
subpart  for  fugitive  emissions  detected 
from  connectors;  block  valves;  control 
valves;  compressor  blowdown  valves; 
pressure  relief  valves;  orifice  meters; 
other  meters;  regulators;  and  open 
ended  lines. 

(5)  LNG  storage  facilities  shall  use  the 
appropriate  default  leaker  emission 
factors  listed  in  Table  W-5  of  this 
suhpart  for  fugitive  emissions  detected 
from  valves;  pump  seals;  connectors; 
and  other’. 

(6)  LNG  import  and  export  facilities 
shall  use  the  appropriate  default  leaker 
emission  factors  listed  in  Table  W-6  of 
this  suhpart  for  fugitive  emissions 
detected  from  valves;  pump  seals; 
connectors;  and  other. 


(7)  Natural  gas  distribution  facilities 
for  above  ground  meter  regulator  and 
gate  stations  shall  use  the  appropriate 
default  leaker  emission  factors  listed  in 
Table  W-7  of  this  subpart  for  fugitive 
emissions  detected  from  connectors; 
block  valves;  control  valves;  pressure 
relief  valves;  orifice  meters;  other 
meters:  regulators;  and  open  ended 
lines. 

(r)  Population  count  and  emission 
factors.  This  paragraph  applies  to 
emissions  sources  listed  in 
§  98.232(c)(2),  (c)(9),  (c)(15),  (c)(21), 
(d)(8),  (e)(6),  (f)(4),  (f)(5),  (g)(3),  (h)(4), 

(i)(2),  (i)(3)  and  (i)(4),  on  streams  with 
gas  content  greater  than  10  percent  GH4 
plus  GO2  by  weight.  Emissions  sources 
in  streams  with  gas  content  less  than  10 
percent  GH4  plus  GO2  by  weight  do  not 
need  to  be  reported.  Galculate  emissions 
from  all  sources  listed  in  this  paragraph 
using  Equation  W-1 9  of  this  section. 


,  =  Count  *  EF  *  GHGi  *  ^  (Eq-  W-1 9) 


in  Table  W-2  of  this  subpart  for  fugitive 
emissions  from  gathering  pipelines. 

(4)  Underground  natural  gas  storage 
facilities  for  storage  wellheads  shall  use 
the  appropriate  default  population 
emission  factors  listed  in  Table  W-4  of 
this  subpart  for  fugitive  emissions  from 
connectors:  valves;  pressure  relief 
valves;  and  open  ended  lines. 

(5)  LNG  storage  facilities  shall  use  the 
appropriate  default  population  emission 
factors  listed  in  Table  W-5  of  this 
subpart  for  fugitive  emissions  from 
vapor  recovery  compressors. 

(6)  LNG  import  and  export  facilities 
shall  use  the  appropriate  default 
population  emission  factor  listed  in 
Table  W-6  of  this  subpart  for  fugitive 
emissions  from  vapor  recovery 
compressors. 

(7)  Natural  gas  distribution  facilities 
shall  use  the  appropriate  default 
population  emission  factors  listed  in 
Table  W-7  of  this  subpart  for  fugitive 
emissions  frqm  below  grade  M&R 
stations;  gathering  pipelines;  mains;  and 
services. 

(s)  Offshore  petroleum  and  natural 
gas  production  facilities  in  both  state 
and  federal  waters.  Report  GHG 
emissions  from  all  “stationary  fugitive” 
and  “stationary  vented”  sources  as 
identified  in  the  Minerals  Management 
Service  (MMS)  Gulfwide  Offshore 
Activity  Data  System  (GOADS)  study 
(2005  Gulfwide  Emission  Inventory 
Study  MMS  2007-067)  for  each 
platform. 

(1)  MMS  GOADS  Reporters.  Offshore 
production  facilities  currently  reporting 


under  the  MMS  GOADS  program  will 
'report  the  same  annual  emissions  as 
calculated  by  GOADS  under  paragraph 
(s)  of  this  section. 

(1)  For  the  first  reporting  year,  report 
the  latest  available  emissions  from 
GOADS. 

(ii)  In  subsequent  reporting  years 
when  GOADS  is  updated  reporters  shall 
report  the  new  emissions  that  are  made 
available  from  the  latest  GOADS 
software. 

(ii)  For  each  reporting  year  that  does 
not’overlap  with  the  GOADS  reporting 
year,  report  the  last  reported  GOADS 
emissions  with  emissions  adjusted 
based  on  the  operating  time  for  each 
platform. 

(iii)  If  MMS  discontinues  or  delays 
their  GOADS  survey  by  more  than  4 
years,  then  Platform  operators  shall 
collect  monthly  activity  data  every  4 
years  from  platform  sources  in 
accordance  with  the  latest  version  of  the 
MMS  GOADS  program  instructions, 
beginning  in  the  year  that  the  GOADS 
survey  would  have  been  conducted,  and 
annual  emissions  shall  be  calculated 
using  the  latest  available  MMS  GOADS 
emission  factors  and  methods. 

(2)  Non-MMS  GOADS  Reporters. 
Offshore  production  facilities  not 
reporting  under  the  MMS  GOADS 
program  shall  collect  monthly  activity 
data  from  platform  sources  for  the  first 
reporting  year  in  accordance  with  the 
latest  MMS  GOADS  program 
instructions.  Annual  emissions  shall  be 
calculated  using  the  latest  MMS  GOADS 
emission  factors  and  methods. 
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(i)  In  subsequent  reporting  years, 
facilities  not  reporting  under  GOADS 
shall  follow  the  data  collection  cycle  as 
GOADS  in  collecting  new  activity  data 
monthly  to  estimate  emissions  and 
report  emissions. 

(ii)  For  each  reporting  year  that  does 
not  overlap  with  the  GOADS  reporting 
year,  report  the  last  reported  emissions 
data  with  emissions  adjusted  based  on 
the  operating  time  for  each  platform. 

(iii)  If  MMS  discontinues  or  delays 
their  GOADS  survey  by  more  thari  4 
years,  then  Platform  operators  shall 
collect  monthly  activity  data  every  4 
years  from  platform  sources  in 
accordance  with  the  latest  version  of  the 
MMS  GOADS  progr^  instructions,  and 
annual  emissions  shall  be  calculated 
using  currently  available  MMS  GOADS 
emission  factors  and  methods. 

(t)  Volumetric  emissions.  Galculate 
volumetric  emissions  at  standard 
conditions  as  specified  in  paragraphs 

(t){l)  or  (2)  of  this  section. 

(1)  Calculate  natural  gas  volumetric 
emissions  at  standard  conditions  by 
converting  ambient  temperature  and 
pressure  of  natural  gas  emissions  to 
standard  temperature  and  pressure 
natural  gas  using  Equation  W-20  of  this 
section. 


(Eq.  W-20) 


Where: 

E,.„  =  Natural  gas  volumetric  emissions  at 
standard  temperature  and  pressure  (STP) 
conditions. 

Ej.n  =  Natural  gas  volumetric  emissions  at 
.ambient  conditions. 

Ts  =  Temperature  at  .standard  conditions. 

m.  • 

Ta  =  Temperature  at  actual  emission 
conditions.  (°F). 

Ps  =  Absolute  pressure  at  standard  conditions 
(inches  of  Hg). 

Pa  =  Absolute  pressure  at  ambient  conditions 
(inches  of  Hg). 


(2)  Calculate  GHG  volumetric 
emissions  at  standard  conditions  by 
converting  ambient  temperature  and 
pressure  of  GHG  emissions  to  standard 
temperature  and  pressure  using 
Equation  W-21  of  this  section. 


.  £.,»(46Q+7;)»f. 

(460  +  r,)»/>, 


(Eq.  W-21) 


Where: 

Es.i  =  GHG  i  volumetric  emissions  at 
standard  temperature  and  pressure  (STP) 
conditions. 

Ea.i  =  GHG  i  volumetric  emissions  at  actual 
conditions. 

Ts  =  Temperature  at  standard  conditions. 
(°F). 

Ta  =  Temperature  at  actual  emission 
conditions.  (°F). 

Ps  =  Absolute  pressure  at  standard 
conditions  (inches  of  Hg). 

Pa  =  Absolute  pressure  at  ambient 
conditions  (inches  of  Hg). 

(u)  GHG  volumetric  emissions. 
Calculate  GHG  volumetric  emissions  at 
standard  conditions  as  specified  in 
paragraphs  (u)(l)  and  (2)  of  this  section. 

(1)  Estimate  CH4  and  CO2  emissions 
from  natural  gas  emissions  using 
Equation  W-22  of  this  section. 

.(Eq.W-22) 

Where: 

Es.,  =  GHG  i  (either  CH*  or  CO2)  volumetric 
emissions  at  standard  conditions. 

Es.n  =  Natural  gas  volumetric  emissions  at 
standard  conditions. 

Mi  =  Mole  percent  of  GHG  i  in  the  natural 
gas. 

(2)  For  Equation  W-22  of  this  section, 
the  mole  percent,  Mi,  shall  be  the 
annual  average  mole  percent  for  each 
facility,  as  specified  in  paragraphs 

(u)(2)(i)  through  (vii)  of  this  section. 

(i)  GHG  mole  percent  in  produced 
natural  gas  for  onshore  petroleum  and 
natural  gas  production  facilities.  If  you 


have  a  continuous  gas  composition 
analyzer  for  produced  natural  gas,  you 
must  use  these  values  in  calculating 
emissions.  If  you  do  not  have  a 
continuous  gas  composition  analyzer, 
then  quarterly  samples  must  be  taken 
according  to  methods  set  forth  in 
§  98.234(b). 

(ii)  GHG  mole  percent  in  feed  natural 
gas  for  all  emissions  sources  upstream 
of  the  de-methanizer  and  GHG  mole 
percent  in  facility  specific  residue  gas  to 
transmission  pipeline  systems  for  all 
emissions  sources  downstream  of  the 
de-methanizer  overhead  for  onshore 
natural  gas  processing  facilities.  If  you 
have  a  continuous  gas  composition 
analyzer  on  feed  natural  gas,  you  must 
use  these  values  in  calculating 
emissions.  If  you  do  not  have  a 
continuous  gas  composition  analyzer, 
then  quarterly  samples  must  be  taken 
according  to  methods  set  forth  in 

§  98.234(b). 

(iii)  GHG  mole  percent  in 
transmission  pipeline  natural  gas  that 
passes  through  the  facility  for  onshore 
natural  gas  transmission  compression 
facilities. 

(iv)  GHG  mole  percent  in  natural  gas 
stored  in  underground  natural  gas 
storage  facilities. 

(v)  GHG  mole  percent  in  natural  gas 
stored  in  LNG  storage  facilities. 

(vi)  GHG  mole  percent  in  natural  gas 
stored  in  LNG  import  and  export 
facilities. 

(vii)  GHG  mole  percent  in  local 
distribution  pipeline  natural  gas  that  ' 
passes  through  the  facility  for  natural 
gas  distribution  facilities. 

(v)  GHG  mass  emissions.  Calculate 
GHG  mass  emissions  in  carbon  dioxide 
equivalent  at  standard  conditions  by 
converting  the  GHG  volumetric 
emissions  into  mass  emissions  using 
Equation  W-23  of  this  section. 


Mass^j  =  E,j  *  p,*GH'P*\0-^  (Eq.  W-23) 


Where: 

Masss.,  =  GHG  i  (either  CR*  or  CO2)  mass 
emissions  at  standard  conditions  in 
metric  tons  C02e. 

Es.i  =  GHG  i  (either  CH4  or  CO2)  volumetric 
emissions  at  standard  conditions,  in 
cubic  feet. 

Pi  =  Density  of  GHG  i,  0.053  kg/ft^  for  CO2 
and  0.0193  kg/ft^  for  CH4. 


GWP  =  Global  warming  potential,  1  for  CO2 
•  and  21  for  CH4. 

(w)  EOR  injection  pump  blowdown. 
Calculate  pump  blowdown  emissions  as 
follows: 

(1)  Calculate  the  total  volume  in  cubic 
feet  (including,  but  not  limited  to. 


pipelines,  compressors  and  vessels) 
between  isolation  valves. 

(2)  Retain  logs  of  tbe  number  of 
blowdowns  per  reporting  period.. 

(3)  Calculate  the  total  annual  venting 
emissions  using  Equation  W-24  of  this 
section: 


Ma.ss^j  =N*V^*R^*  GHG,  *  1 0"^  (Eq.  W-24) 
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Where; 

MasSc.,  =  Annual  EOR  injection  gas  venting 
emissions  in  metric  tons  at  critical 
’  conditions  “c”  from  blowdowns. 

N  =  Number  of  blowdowns  for  the  equipment 
in  reporting  year. 

Vv  =  Total  volume  in  cubic  feet  of  blowdown 
equipment  chambers  (including,  but  not 
limited  to,  pipelines,  compressors, 
manifolds  and  vessels)  between  isolation 
valves. 

=  Density  of  critical  phase  EOR  injection 
gas  in  kg/ft^.  Use  an  appropriate 
standard  method  published  by  a 
consensus-based  standards  organization 
to  determine  density  of  super  critical 
EOR  injection  gas. 

GHGi  =  Mass  fraction  of  GHG;  in  critical 
phase  injection  gas. 

(x)  Hydrocarbon  liquids  dissolved 
CO2.  Calculate  dissolved  CO2  in 
hydrocarbon  liquids  as  follows: 

(1)  Determine  the  amount  of  CO2 
retained  in  hydrocarbon  liquids  after 
flashing  in  tankage  at  STP  conditions. 
Quarterly  samples  must  be  taken 
according  to  methods  set  forth  in 

§  98.234(b)  to  determine  retention  of 
CO2  in  hydrocarbon  liquids 
immediately  downstream  of  the  storage 
tank.  Use  the  average  of  the  quarterly 
analysis  for  the  reporting  period. 

(2)  Estimate  emissions  using  Equation 
W-25  of  this  section. 

Mass,  C02  =  Shi  *  \\  (Eq-  W-25) 
Where: 

MasSs,  C02  =  Annual  CO2  emi.ssions  from  CO2 
retained  in  hydrocarbon  liquids  beyond 
tankage,  in  metric  tons. 

Shi  =  Amount  of  CO2  retained  in  hydrocarbon 
liquids  in  metric  tons  per  barrel,  under 
standard  conditions. 

Vhi  =  Total  volume  of  hydrocarbon  liquids 
produced  in  barrels  in  the  reporting  year. 

(y)  Produced  water  dissolved  CO2. 
Calculate  dissolved  CO2  in  produced 
water  as  follows: 

(1)  Determine  the  amount  of  CO2 
retained  in  produced  water  at  STP 
conditions.  Quarterly  samples  must  be 
taken  according  to  methods  set  forth  in 
§  98.234(b)  to  determine  retention  of 
CO2  in  produced  water  immediately 
downstream  of  the  separator  where 
hydrocarbon  liquids  and  produced 
water  are  separated.  Use  the  average  of 
the  quarterly  analysis  for  the  reporting 
period. 

(2)  Estimate  emissions  using  the 
Equation  W-26  of  this  section. 

Mass,  C02  =  Spw  *  Vpw  (Eq.  W-26) 

Where: 

MasSs,  C02  =  Annual  CO2  emissions  from  CO2 
retained  in  produced  water  beyond 
tankage,  in  metric  tons. 


Spw  —  Amount  of  CO2  retained  in  produced 
water  in  metric  tons  per  barrel,  under 
standard  conditions. 

Vpw  =  Total  volume  of  produced  water 

produced  in  barrels  in  the  reporting  year. 

(3)  EOR  operations  that  route 
produced  water  from  separation  directly 
to  re-injection  into  the  hydrocarbon 
reservoir  in  a  closed  loop  system 
without  any  leakage  to  the  atmosphere 
are  exempt  from  paragraph  (y)  of  this 
section. 

(z)  Portable  equipment  combustion 
emissions.  Calculate  emissions  from 
portable  equipment  using  the  Tier  1 
methodology  described  in  subpart  C  of 
this  part  (General  Stationary  Fuel 
Combustion  Sources). 

§98.234  Monitoring  and  QA/QC 
requirements. 

(a)  You  must  use  the  method 
described  as  follows  to  conduct  annual 
leak  detection  of  fugitive  emissions  from 
all  source  types  listed  in 

§  98.233(p)(3)(i)  and  (q)  in  operation  of 
on  standby  mode  that  occur  during  a 
reporting  period. 

(1)  Optical  gas  imaging  instrument. 
Use  an  optical  gas  imaging  instrument 
for  fugitive  emissions  detection  in 
accordance  with  40  CFR  part  60,  subpart 
A,  §  60.18(i)(l)  and  (2)  Alternative  work 
practice  for  monitoring  equipment 
leaks.  In  addition,  you  must  operate  the 
optical  gas  imaging  instrument  to  image 
the  source  types  required  by  this 
proposed  reporting  rule  in  accordance 
with  the  instrument  manufacturer’s 
operating  parameters. 

(2)  [Reserved] 

(b)  All  flow  meters,  composition 
analyzers  and  pressure  gauges  that  are 
used  to  provide  data  for  the  GHG 
emissions  calculations  shall  use 
measurement  methods,  maintenance 
practices,  and  calibration  methods,  prior 
to  the  first  reporting  year  and  in  each 
subsequent  reporting  year  using  an 
appropriate  standard  method  published 
by  a  consensus  standards  organization 
such  as,  but  not  limited  to,  ASTM 
International,  American  National 
Standards  Institute  (ANSI),  and 
American  Petroleum  Institute  (API).  If  a 
consensus  based  standard  is  not 
available,  you  must  use  manufacturer 
instructions  to  calibrate  the  meters, 
analyzers,  and  pressure  gauges. 

(c)  Use  calibrated  bags  (also  known  as 
vent  bags)  only  where  the  emissions  are 
at  near-atmospheric  pressures  such  that 
it  is  safe  to  handle  and  can  capture  all 
the  emissions,  below  the  maximum 
temperature  specified  by  the  vent  bag 
manufacturer,  and  the  entire  emissions 
volume  can  be  encompassed  for 
measurement. 


(1)  Hold  the  bag  in  place  enclosing  the 
emissions  source  to  capture  the  entire 
emissions  and  record  the  time  required 
for  completely  filling  the  bag.  If  the  bag 
inflates  in  less  than  one  second,  assume 
one  second  inflation  time. 

(2)  Perform  three  measurements  of  the 
time  required  to  fill  the  bag,  report  the 
emissions  as  the  average  of  the  three 
readings. 

(3)  Estimate  natural  gas  volumetric 
emissions  at  standard  conditions  using 
calculations  in  §  98.233(t). 

(4)  Estimate  CH4  and  CO2  volumetric 
and  mass  emissions  from  volumetric 
natural  gas  emissions  using  the 
calculations  in  §98.233(u)  and  (v). 

(d)  Use  a  high  volume  sampler  to 
measure  emissions  within  the  capacity 
of  the  instrument. 

(1)  A  technician  following 
manufacturer  instructions  shall  conduct 
measurements,  including  equipment 
manufacturer  operating  procedures  and 
measurement  methodologies  relevant  to 
using  a  high  volume  sampler,  including, 
but  not  limited  to,  positioning  the 
instrument  for  complete  capture  of  the 
fugitive  emissions  without  creating 
backpressure  on  the  source. 

(2)  If  the  high  volume  sampler,  along 
with  all  attachments  available  from  the 
manufacturer,  is  not  able  to  capture  all 
the  emissions  from  the  source  then  you 
shall  use  anti-static  wraps  or  other  aids 
to  capture  all  emissions  without 
violating  operating  requirements  as 
provided  in  the  instrument 
manufacturer’s  manual. 

(3)  Estimate  GH4  and  GO2  volumetric 
and  mass  emissions  from  volumetric 
natural  gas  emissions  using  the 
calculations  in  §  98.233(u)  and  (v). 

(4)  Calibrate  the  instrument  at  2.5 
percent  methane  with  97.5  percent  air 
and  100  percent  CH4  by  using  calibrated 
gas  samples  and  by  following 
manufacturer’s  instructions  for 
calibration. 

§  98.235  Procedures  for  estimating 
missing  data. 

A  complete  record  of  all  estimated 
and/or  measured  parameters  used  in  the 
GHG  emissions  calculations  is  required. 
If  data  are  lost  or  an  error  occurs  during 
annual  emissions  estimation  or 
measurements,  you  must  repeat  the 
estimation  or  measurement  activity  for 
those  sources  as  soon  as  possible, 
including  in  the  subsequent  reporting 
year  if  missing  data  are  not  discovered 
until  after  December  31  of  the  reporting 
year,  until  valid  data  for  reporting  is 
obtained.  Data  developed  and/or 
collected  in  a  subsequent  reporting  year 
to  substitute  for  missing  data  cannot  be 
used  for  that  subsequent  year’s 
emissions  estimation.  Where  missing 
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data  procedures  are  used  for  the 
previous  year,  at  least  30  days  must 
separate  emissions  estimation  or 
measurements  for  the  previous  year  and 
emissions  estimation  or  measurements 
for  the  current  year  oWata  collection. 

§  98.236  Data  reporting  requirements. 

In  addition  to  the  information 
required  by  §  98.3(c),  each  annual  report 
must  contain  reported  emissions  as 
specified  in  this  section. 

(a)  Report  annual  emissions 
separately  for  each  of  the  industry 
segment  listed  in  paragraphs  (a)  (1) 
through  (8)  of  this  section.  For  each 
segment,  report  emissions  from  each 
source  type  in  the  aggregate,  unless 
specified  otherwise.  For  example,  an 
underground  natural  gas  storage 
operation  with  multiple  reciprocating 
compressors  must  report  emissions  from 
all  reciprocating  compressors  as  an 
aggregate  number. 

(1)  Onshore  petroleum  and  natural  gas 
production. 

(2)  Offshore  petroleum  and  natural 
gas  production.- 

(3)  Onshore  natural  gas  processing. 

(4)  Onshore  natural  gas  transmission 
compression. 

(5)  Underground  natural  gas  storage. 

(6)  LNG  storage. 

(7)  LNG  import  and  export. 

(8)  Natural  gas  distribution.  Report 
each  source  in  the  aggregate  for 
pipelines  and  for  Metering  and 
Regulating  (M&R)  stations. 

(b)  Report  emissions  separately  for 
standby  equipment. 

(c)  Report  activity  data  for  each 
aggregated  source  type  as  follows: 

(1)  Count  of  natural  gas  pneumatic 
high  bleed  devices. 

(2)  Count  of  natural  gas  pneumatic 
low  bleed  devices. 

(3)  Count  of  natural  gas  driven 
pneumatic  pumps. 

(4)  For  each  acid  gas  removal  unit 
report  the  following: 

(i)  Total  volume  of  natural  gas  flow 
into  the  acid  gas  removal  unit. 

(ii)  Total  volume  of  natural  gas  flow 
out  of  the  acid  gas  removal  unit. 

(iii)  Volume  weighted  CO2  content  of 
natural  gas  into  the  acid  gas  removal 
unit. 

(5)  For  each  dehydrator  unit  report 
the  following: 

(i)  Glycol  dehydrators: 

(A)  Glycol  dehydrator  feed  natural  gas 
flow  rate. 

(B)  Glycol  dehydrator  absorbent 
circulation  pump  type. 

(C)  Glycol  dehydrator  absorbent  , 
circulation  rate. 

(D)  Whether  stripper  gas  is  used  in 
glycol  dehydrator. 

(E)  Whether  a  flash  tank  separator  is 
used  in  glycol  dehydrator. 


(ii)  Desiccant  dehydrators: 

(A)  The  number  of  desiccant 
dehydrators  operated. 

(B)  (Reserved] 

(6)  Count  of  wells  vented  to  the 
atmosphere  for  liquids  unloading  for 
each  field  in  the  basin. 

(7)  Count  of  wells  venting  during  well 
completions  for  each  field  in  the  basin. 

(i)  Number  of  conventional 
completions. 

(ii)  Number  of  completions  involving 
hydraulic  fracturing. 

(8)  Count  of  wells  venting  during  well 
workovers  for  each  field  in  the  basin. 

(i)  Number  of  conventional  well 
workovers  involving  well  venting  to  the 
atmosphere. 

(ii)  Number  of  unconventional  well 
workovers  involving  well  venting  to  the 
atmosphere. 

(9)  For  each  compressor  blowdown 
vent  stack  report  the  following  for  each 
compressor: 

(i)  Type  of  compressor  whether 
reciprocating  or  centrifugal. 

(ii)  Compressor  capacity  in  horse 
powers. 

(iii)  Volume  of  gas  between  isolation 
valves. 

(iv)  Number  of  blowdowns  per  year. 

(10)  For  each  estimate  of  gas  emitted 
from  liquids  sent  to  atmospheric  tank 
using  E&P  Tank  report  the  following: 

(i)  Immediate  upstream  separator 
temperature  and  pressure. 

(11)  Sales  oil  API  gravity. 

(iii)  Estimate  of  individual  tank  or 
tank  battery  capacity  in  barrels. 

(iv)  Oil,  hydrocarbon  condensate  and 
water  sent  to  tank(s)  in  barrels. 

(v)  Control  measure:  Either  vapor 
recovery  system  or  flaring  of  tank 
vapors. 

(11)  For  tank  emissions  identified 
using  optical  gas  imaging  instrument 
per  §  98.234(a),  report  the  following  for 
each  tank: 

(i)  Immediate  upstream  separator 
temperature  and  pressure. 

(ii)  Sales  oil  API  gravity. 

(iii)  Tank  capacity  in  barrels. 

(iv)  Tank  throughput  in  barrels. 

(v)  Control  measure:  Either  vapor 
recovery  system  or  flaring  of  tank 
vapors. 

(vi)  Optical  gas  imagining  instrument 
used. 

(vii)  Meter  used  for  measuring 
emissions. 

(viii)  List  of  emissions  sources  routed 
to  the  tank. 

(12)  For  well  testing  report  the 
following  for  each  field  in  the  basin: 

(i)  Number  of  wells  tested  in  reporting 
period. 

(ii)  Average  gas  to  oil  ratio  for  each 
field. 

(iii)  Average  flow  rate  during  testing 
for  each  field. 
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(iv)  Average  number  of  days  the  well 
is  tested. 

(v)  Whether  the  hydrocarbons 
produced  during  testing  are  vented  or 
flared. 

(13)  For  associated  natural  gas  venting 
report  the  following  for  each  field  in  the 
basin: 

(i)  Number  of  wells  venting  or  flaring 
associated  natural  gas  in  reporting 
period. 

(ii)  Average  gas  to  oil  ratio  for  each 
field. 

(iii)  Average  volume  of  oil  produced 
per  well  per  field. 

(iv)  Whether  the  associated  natural 
gas  is  vented  or  flared. 

(14)  For  flare  stacks  report  the 
following  for  each  flare: 

(i)  Whether  flare  has  a  continuous 
flow  monitor. 

(ii)  If  using  engineering  estimation 
methods.,  identify  sources  of  emissions 
going  to  the  flare. 

(iii)  Whether  flare  has  a  continuous 
gas  analyzer. 

(iv)  Identify  proportion  of  total 
natural  gas  to  pure  hydrocarbon  stream 
being  sent  to  the  flare  annually  for  the 
reporting  period. 

(v)  Flare  combustion  efficiency. 

(15)  For  well  venting  for  liquids 
unloading  report  the  following  by  field, 
basin,  and  well  tubing  size: 

(i)  Number  of  wells  being  unloaded 
for  liquids  in  reporting  year. 

(ii)  Average  number  of  unloading(s) 
per  well  per  reporting  year. 

(iii)  Average  volume  of  natural  gas 
produced  per  well  per  reporting  year 
during  liquids  unloading. 

(16)  For  well  completions  and 
workovers  report  the  following  for  each 
field  in  the  basin: 

(i)  Number  of  wells  completed 
(worked  over)  in  reporting  year. 

(ii)  Average  number  of  days  required 
for  completion  (workover). 

(iii)  Average  volume  of  natural  gas 
produced  per  well  per  reporting  year 
during  well  completion  (workover). 

(17)  For  compressor  wet  seal 
degassing  vents  report  the  following  for 
each  degassing  vent: 

(i)  Number  of  wet  seals  connected  to 
the  degassing  vent. 

(ii)  Number  of  compressors  whose  wet 
seals  are  connected  to  the  degassing 
vent. 

(iii)  Total  throughput  of  compressors 
whose  wet  seals  are  connected  to  the 
degassing  vent. 

(iv)  Type  of  meter  used  for  making 
measurements. 

(v)  Whether  emissions  estimate  is 
based  on  a  continuous  or  one  tinie  / 
measurement. 

(vi)  Total  time  the  compressor(s) 

‘  associated  with  the  degassing  vent  stack 
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is  operating.  Sum  the  hours  of  operation 
if  multiple  compressors  are  connected 
to  the  vent  stack. 

(vii)  Proportion  of  vent  gas  recovered 
for  fuel  gas  or  sent  to  a  flare. 

(18)  For  reciprocating  compressor  rod 
packing  report  the  following  per  rod 
packing: 

(i)  Total  throughput  of  the 
reciprocating  compressor  whose  rod 
pacing  emissions  is  being  reported. 

(ii)  Total  time  in  hours  the 
reciprocating  compressor  is  in  operating . 
mode. 

(iii)  Whether  or  not  the  rod  packing 
case  is  connected  to  an  open  ended  line. 

(iv)  If  rod  packing  is  connected  to  an 
open  ended  line,  report  type  of  device 
used  for  measurement  emissions.  ^ 

(v)  If  rod  packing  is  not  connected  to 
an  open  ended  vent  line,  report  the 
locations  from  where  the  emissions 
from  the  rod  packing  are  detected. 

(19)  For  fugitive  emissions  sources 
using  emission  factors  for  estimating 
emissions  report  the  following: 

(i)  Component  count  for  each  fugitive 
emissions  source. 

(ii)  CH4  and  CO2  in  produced  natural 
gas  for  onshore  petroleum  and  natural 
gas  production. 

•  (20)  For  EOR  injection  pump 

blowdown  report  the  following  per 
pump: 

(i)  Pump  capacity. 

(ii)  Volume  of  gas  between  isolation 
valves. 

(iii)  Number  of  blowdowns  per  year. 

(iv)  Supercritical  phase  EOR  injection 
gas  density. 

(21)  For  hydrocarbon  liquids 
dissolved  CO2  report  the  following  for 
each  field  in  the  basin: 


(i)  Volume  of  crude  oil  produced. 

(ii)  [Reserved] 

(22)  For  produced  water  dissolved 
CO2.  report  the  following  for  each  field 
in  the  basin: 

(i)  Volume  of  produced  water 
produced. 

(ii)  [Reserved] 

(d)  Minimum,  maximum  and  average 
throughput  for  each  operation  listed  in 
paragraphs  (a)(1)  through  (a)(8)  of  this 
section. 

(e)  For  offshore  petroleum  and  natmal 
gas  production  facilities,  the  number  of 
connected  wells,  and  whether  the  wells 
are  producing  oil,  gas,  or  both. 

(f)  Report  emissions  separately  for 
portable  equipment  for  the  following 
source  types:  drilling  rigs,  dehydrators, 
compressors,  electrical  generators, 
steam  boilers,  and  heaters. 

(1)  Aggregate  emissions  by  source 
type. 

(2)  Report  count  of  each  source  type. 

§  98.237  Records  that  must  be  retained. 

In  addition  to  the  information 
required  by  §  98.3(g),  you  must  retain 
the  following  records: 

(a)  Dates  on  which  measurements 
were  conducted. 

(b)  Results  of  all  ernissions  detected 
and  measurements. 

(c)  Calibration  reports  for  detection 
and- measurement  instruments  used. 

(d)  Inputs  and  outputs  of  calculations 
or  emissions  computer  model  runs  used 
for  engineering  estimation  of  emissions. 

§  98.238  Definitions. 

Except  as  provided  below,  all  terms 
used  in  this  subpart  have  the  same 


meaning  given  in  the  Clean  Air  Act  and 
subpart  A  of  this  part. 

Natural  gas  distribution  facility  means 
the  distribution  pipelines,  metering 
stations,  and  regulating  stations  that  are 
operated  by  a  Local  Distribution 
Company  (LDC)  that  is  regulated  as  a 
separate  operating  company  by  a  public 
utility  commission  or  that  are  operated 
as  an  independent  municipally-owned 
distribution  system. 

Offshore  petroleum  and  natural  gas 
production  facility  means  each  platform 
structure  and  all  associated  equipment 
as  defined  in  paragraph  (a)(1)  of  this 
section.  All  production  equipment  that 
is  connected  via  causeways  or  walkways 
are  one  facility. 

Onshore  petroleum  and  natural  gas 
production  facility  means  all  petroleum 
or  natural  gas  equipment  associated 
with  all  petroleum  or  natural  gas 
production  wells  under  common 
ownership  or  common  control  by  an 
onshore  petroleum  and  natural  gas 
production  owner  or  operator  located  in 
a  single  hydrocarbon  basin  as  defined 
by  the  American  Association  of 
Petroleum  Geologists  which  is  assigned 
a  three  digit  Geologic  Province  Code. 
Where  an  operating  entity  holds  more 
than  one  permit  in  a  basin,  then  all 
onshore  petroleum  and  natural  gas 
production  equipment  relating  to  all 
permits  in  their  name  in  the  basin  is  one 
onshore  petroleum  and  natural  gas 
production  facility. 

Separator  means  a  vessel  in  which 
streams  of  multiple  phases  are  gravity 
separated  into  individual  streams  of 
single  phase. 


Table  W-1  of  Subpart  W— Default  Whole  Gas  Emission  Factors  for  Onshore  Production 


Onshore  production 

Emission  Factor  ' 

(scf /hour/compo¬ 
nent) 

Population  Emission  Factors — All  Components,  Gas  Service 

Valve . . 

0.08 

Connector  . . . 

0.01 

Open-ended  Line . 

0.04 

Pressure  Relief  Valve . . . 

0.17 

Low-Bleed  Pneumatic  Device  Vents  . .’. . 

2.75 

Gathering  Pipelines '  . 

2.81 

CBM  Well  Water  Production  2  . 

0.11 

Population  Emission  Factors — All  Components,  Light  Crude  Service  ^ 

Valve . 

0.04 

Connector  . .'. . ; . . . . . . 

0.01 

Open-ended  Line . . 

0.04 

Pump  . 

0.01 

Others . . . 

0.24 

Population  Emission  Factors — All  Components,  Heavy  Crude  Service 

!  Valve . 

0.001 

f  Flange . 

0.001 

J  Connector  (other)  . . . : . 

0.0004 

I  Open-ended  Line . .*. . 

0.01 

I  Other  s . . 

0.003 

1  Emission  Factor  is  in  units  of  “scf/hour/mile“. 

2  Emission  Factor  is  in  units  of  “scf  methane/gallon",  in  this  case  the  operating  factor  is  “gallons/year”  and  do  not  multiply  by  methane  content. 
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3  Hydrocarbon  liquids  greater  than  or  equal  to  20* API  are  considered  “light  crude". 

*  Hydrocarbon  liquids  less  than  20* API  are  considered  “heavy  crude". 

3  “Others”  category  includes  instruments,  loading  arms,  pressure  relief  valves,  stuffing  boxes,  compressor  seals,  dump  lever  arms,  and  vents. 

Table  W-2  of  Subpart  W— Default  Total  Hydrocarbon  Emission  Factors  for  Processing 


Processing 


Before 

de-methanizer 
emission  factor 
(scf/hour/compo- 
nent) 


After 

de-methanizer 
emission  factor 
(scf/hour/compo- 
nent) 


Leaker  Emission  Factors — Reciprocating  Compressor  Components,  Gas  Service 


Valve  . . 

Connector  . 

Open-ended  Line . 

Pressure  Relief  Valve 
Meter . 


Leaker  Emission  Factors — Centrifugal  Compressor  Components,  Gas  Service 


Valve . 

Connector  . 

Open-ended  Line 
Dry  Seal  . 


Leaker  Emission  Factors — Other  Components,  Gas  Service 


Valve . 

Connector  . 

Open-ended  Line  . 

Pressure  Relief  Valve 
Meter . 


Population  Emission  Factors — Other  Components,  Gas  Service 


Gathering  Pipelines ' 


’  Emission  Factor  is  in  units  of  “scf/hour/mile”. 


Table  W-3  of  Subpart  W— Default  Methane  Emission  Factors  for  Transmission 


Transmission 


Emission  Factor 
(scf/hour/compo- 
nent) 


Leaker  Emission  Factors — All  Components,  Gas  Service 


Connector  . 

Block  Valve . 

Control  Valve  . 

Compressor  Blowdown  Valve 

Pressure  Relief  Valve . 

Orifice  Meter  . 

Other  Meter . 

Regulator  . 

Open-ended  Line . 


Population  Emission  Factors — Other  Components,  Gas  Service 


Low-Bleed  Pneumatic  Device  Vents 


Table  W-4  of  Subpart  W— Default  Methane  Emission  Factors  for  Underground  Storage 


Emission  Factor 
(scf/hour/compo- 
nent) 


Leaker  Emission  Factors — Storage  Station,  Gas  Service 


Connector  . 

Block  Valve . ;. . 

Control  Valve  . 

Compressor  Blowdown  Valve 

Pressure  Relief  Valve . 

Orifice  Meter  . 
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Table  W-4  of  Subpart  W— Default  Methane  Emission  Factors  for  Underground  Storage— Continued 


Underground  storage 


Emission  Factor 
(scf/hour/compo- 
nent) 


Other  Meter . 

Regulator  . 

Open-ended  Line 


Population  Emission  Factors — Storage  Weilheads,  Gas  Service 


0.01 

1.03 

6.01 


Connector  ...’ . 

Valve . 

Pressure  Relief  Valve 
Open-ended  Line  . 


0.01 

0.10 

0.17 

0.03 


Population  Emission  Factors — Other  Components,  Gas  Service 


Low-Bleed  Pneumatic  Device  Vents 


2.57 


Table  W-5  of  Subpart  W— Default  Methane  Emission,  Factors  for  Liouefied  Natural  Gas  (LNG)  Storage 


LNG  storage 

Emission  Factor 
(scf/hour/compo- 
nenf) 

Leaker  Emission  Factors — LNG  Storage  Components,  LNG  Service 

Pump  Seal  . 

Connector  . 

Other’  . . . . . 

1.19 

4.00 

0.34 

1.77 

Population  Emission  Factors — LNG  Storage  Compressor,  Gas  Service 

Vapor  Recovery  Compressor  . . . 

6.81 

’  “other”  equipment  type  should  be  applied  for  any  equipment  type  other  than  connectors,  pumps,  or  valves. 

Table  W-6  of  Subpart  W— Default  Methane  Emission  Factors  for  LNG  Terminals 

LNG  terminals 

Emission  Factor 
(scf/hour/compo- 
nent) 

Leaker  Emission  Factors — LNG  Terminals  Components,  LNG  Service 


Valve . 

Pump  Seal 
Connector 
Other . 


1.19 

4.00 

0.34 

1.77 


Population  Emission  Factors — LNG  Terminals  Compressor,  Gas  Service 


Vapor  Recovery  Compressor 


6.81 


Table  W-7  of  Subpart  W— Default  Methane  Emission  Factors  for  Distribution 


Emission  Factor 

Distribution 

<scf/hour/compo- 

nent) 

Leaker  Emission  Factors — Above  Grade  M&R  Stations  Components,  Gas  Service 


Connector  . 

Block  Valve . 

Control  Valve  . 

Pressure  Relief  Valve 

Orifice  Meter  . 

Regulator  . 

Open-ended  Line . 


Population  Emission  Factors — Below  Grade  M&R  Stations  Components,  Gas  Service^ 


1.69 

0.557 

9.34 

0.270 

0.212 

0.772 

26.131 
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Table  W-7  of  Subpart  W— Default  Methane  Emission  Factors  for  Distribution— Continued  • 


Distribution 


Emission  Factor 
(scf/hour/compo- 
nent) 


Below  Grade  M&R  Station,  Inlet  Pressure  100  to  300  psig 
Below  Grade  M&R  Station,  Inlet  Pressure  <100  psig  . 


0.20 

0.10 


Population  Emission  Factors — Distribution  Mains,  Gas  Service  ^ 


Unprotected  Steel 
Protected  Steel  ... 

Plastic  . 

Cast  Iron  . 


12.58 

0.35 

1.13 

27.25 


Population  Emission  Factors — Distribution  Services,  Gas  Service  ^ 


Unprotected  Steel 
Protected  Steel  ... 

Plastic  . 

Copper  . 


0.19 

0.02 

0.001 

0.03 


'  Emission  Factor  is  in  units  of  “scf/hour/station“ 
2  Emission  Factor  is  in  units  of  “scf/hour/service“ 


Table  W-8  of  Subpart  W— Default  Nitrous  Oxide  Emission  Factors  for  Gas  Flaring 


Gas  Flaring 


Emission  Factor 
(metric  tons/ 
MMscf  gas  pro¬ 
duction  or  re¬ 
ceipts) 


Population  Emission  Factors — Gas  Flaring 


5-90E-07 

7.10E-07 

1.50E-06 

1.00E-04 

7.30E-05 


’  Emission  Factor  is  in  units  of  “metric  tons/barrel  conventional  oil  production" 
2  Emission  Factor  is  in  units  of  “metric  tons/barrel  heavy  oil  production“ 


Gas  Production . 

Sweet  Gas  Processing  . 

Sour  Gas  Processing . 

Corwentional  Oil  Production  ’ 
Heavy  Oil  Production  2 . 


i 


P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  98 

[EPA-HQ-OAR-2009-0927;  FRL-9130-7] 

RIN  206O-AQO0 

Mandatory  Reporting  of  Greenhouse 
Gases:  Additional  Sources  of 
Fluorinated  GHGs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  revising  and 
supplementing  its  initial  proposed 
actions  to  require  reporting  of 
fluorinated  greenhouse  gas  (fluorinated 
GHG)  emissions  from  certain  source 
categories.  Specifically,  EPA  is  revising 
and  supplementing  its  initial  proposal 
to  require  reporting  of  fluorinated  GHG 
emissions  from  electronics 
manufacturing,  production  of 
fluorinated  gases,  and  use  of  electrical 
transmission  and  distribution 
equipment.  EPA  is  also  proposing  to 
require  such  reporting  from 
manufacture  or  refurbishment  of 
electrical  equipment  and  import  and 
export  of  pre-charged  equipment  and 
closed  cell  foams.  This  proposed  rule 
would  not  require  control  of  greenhouse 
gases:  rather  it  would  require  only  that 
sources  above  certain  threshold  levels 
monitor  and  report  emissions. 

DATES:  Comments  must  be  received  on 
or  before  June  11,  2010.  There  will  be 
a  public  hearing  from  9  a.m.  to  12  noon 
on  April  20,  2010  at  1310  L  St.,  NW., 
Room  152,  Washington,  DC  20005. 
ADDRESSES:  Submit  your  comments, 
identified  by  docket  ID  EPA-HQ-OAR- 
2009-0927  by  one  of  the  following 
methods: 

•  Federal  eRulemaking  Portal:  http:// 
H’ww.regulations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

•  E-mail: 

GHGReportijigFGHG@epa.gov. 

•  Fax:(202)  566-1741. 

•  Maii:  EPA  Docket  Center,  Attention 
Docket  OAR-2009-0927,  Mail  code 
2822T,  1200  Pennsylvania  Avenue, 

NW.,  Washington,  t)C  20460. 

•  Hand/Courier  Delivery:  EPA  Docket 
Center,  Public  Reading  Room,  Room  ' 
3334,  EPA  West  Building,  Attention 
Docket  OAR-2009-0927,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20004.  Such  deliveries  eu'e  only 
accepted  during  the  Docket’s  normal 


hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OAR-2009- 
0927.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at  http:// 
www.reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.regulations.gov  or  e-mail.  The 
http://wH'w.reguIations.gov  Web  site  is 
an  “anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
WWW. regulations. gov  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.reguIations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
www.reguIations.gov  or  in  hard  copy  at 
EPA’s  Docket  Center,  Public  Reading 
Room,  EPA  West  Building,  Room  3334, 
1301  Constitution  Ave.,  NW., 
Washington,  DC  20004.  This  Docket 
Facility  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  telephone  number 
for  the  Public  Reading  Room  is  (202) 


566-1744,  and  the  telephone  number  for 
the  Air  Docket  is  (202)  566-1742. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carole  Cook,  Climate  Change  Division, 
Office  of  Atmospheric  Programs  (MC- 
6207J),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460:  telephone 
number:  (202)  343-9263:  fax  number: 
(202)  343-2342:  e-mail  address: 
GHGReportingRule@epa.gov.  For' 
technical  information  contact  the 
Greenhouse  Gas  Reporting  Rule  e-mail: 
ghgmrr@epa.gov.  To  obtain  information 
about  the  public  hearings  or  to  register 
to  speak  at  the  hearings,  please  go  to 
http://www.epa.gov/climatechange/ 
emissions/ ghgrulemaking.html. 

SUPPLEMENTARY  INFORMATION: 

Additional  Information  on  Submitting 
Comments:  To  expedite  review  of  your 
comments  by  Agency  staff,  you  are 
encouraged  to  send  a  separate  copy  of 
your  comments,  in  addition  to  the  copy 
you  submit  to  the  official  docket,  to 
Carole  Cook,  U.S.  EPA,  Office  of 
Atmospheric  Programs,  Climate  Change 
Division,  Mail  Code  6207-J, 

Washington,  DC  20460,  telephone  (202) 
343-9263,  e-mail 
GHGReportingRule@epa.gov. 

As  indicated  above,  although  EPA 
previously  proposed  a  version  of  some 
parts  of  this  rule,  that  proposal  has  not 
become  final.  This  proposal  partly 
supplements  and  partly  replaces  that 
initial  proposal.  Comments  on  the 
initial  proposal  will  be  considered  only 
to  the  extent  they  remain  relevant.  To 
ensure  that  their  comments  on  newly 
proposed  or  re-proposed  provisions  are 
considered,  parties  should  submit  or  re¬ 
submit  them  at  this  time. 

Regulated  Entities.  The  Administrator 
determined  that  this  action  is  subject  to 
the  provisions  of  Clean  Air  Act  (CAA) 
section  307(d).  See  CAA  section 
307(d)(l)(V)  (the  provisions  of  section 
307(d)  apply  to  “such  other  actions  as 
the  Administrator  may  determine.”). 
This  is  a  proposed  regulation.  If 
finalized,  these  regulations  would  affect 
owners  or  operators  of  electronics 
manufacturing  facilities,  fluorinated  gas 
production  facilities,  electric  power 
systems,  and  electrical  equipment 
manufacturing  facilities,  as  well  as 
importers  and  exporters  of  pre-charged 
equipment  and  closed-cell  Foams. 
Regulated  categories  and  entities  would 
include  those  listed  in  Table  1  of  this 
preamble: 


'  Federal  Register/ Vol.  75,  No.  69 /Monday,  April  12,  2010 /Proposed  Rules  18653 


Table  1— Examples  of  Affected  Entities  by  Category 


Category 

NAICS 

Examples  of  affected  facilities 

Electronics  Manufacturing . 

334111 

Microcomputers  manufacturing  facilities. 

334413 

Semiconductor,  photovoltaic  (solid-state)  device  manufacturing  facilities. 

334419 

LCD  unit  screens  manufacturing  facilities. 

334419 

MEMS  manufacturing  facilities. 

Fluorinated  GHG  Production . 

325120 

Industrial  gases  manufacturing  facilities. 

Electrical  Equipment  Use . .' . 

221121 

Electric  bulk  power  transmission  and  control  facilities. 

Electrical  Equipment  Manufacture  or  Refurbishment  . 

33531 

Power  transmission  and  distribution  switchgear  and  specialty  transformers 

Importers  and  Exporters  of  Pre-charged  Equipment  and 

423730 

manufacturing  facilities. 

Air-conditioning  equipment  (except  room  units)  merchant  wholesalers. 

Closed-Cell  Foams. 

333415 

Air-conditioning  equipment  (except  motor  vehicle)  manufacturing.  , 

423620 

Air-conditioners,  room,  merchant  wholesalers. 

443111 

Household  Appliance  Stores. 

326150 

Polyurethane  foam  products  manufacturing. 

335313 

Circuit  breakers,  power,  manufacturing. 

423610 

Circuit  breakers  merchant  wholesalers. 

Table  1  of  this  preamble  is  not  criteria  in  the  proposed  subparts  related  emissions  from  multiple  source 

intended  to  be  exhaustive,  but  rather  to  electronics  manufacturing  facilities,  categories  listed  in  40  CFR  part  98  or  in 

provides  a  guide  for  readers  regarding  fluorinated  gas  production  facilities,  this  proposed  rule.  Table  2  of  this 

facilities  likely  to  be  affected  by  this  electrical  equipment  use,  electrical  preamble  has  been  developed  as  a  guide 

action.  Table  1  lists  the  types  of  equipment  manufacturing  or  to  help  potential  reporters  in  the  source 

facilities  that  EPA  is  now  aware  could  refurbishment  facilities,  and  importers  categories  subject  to  the  proposed  rule 

be  potentially  affected  by  the  reporting  and  exporters  of  pre-charged  equipment  ^  identify  the  source  categories  (by 

requirements.  Other  types  of  facilities  and  closed-cell  foams.  If  you  have  subpart)  that  they  may  need  to  (1) 

and  companies  not  listed  in  the  table  questions  regarding  the  applicability  of  consider  in  their  facility  applicability 

could  also  be  subject  to  reporting  this  action  to  a  particular  facility,  determination,  and/or  (2)  include  in 

requirements.  To  determine  whether  consult  the  person  listed  in  the  their  reporting.  The  table  should  only  be 

you  are  affected  by  this  action,  you  preceding  FOR  FURTHER  INFORMATION  seen  as  a  guide.  Additional  subparts  in 

should  carefully  examine  the  CONTACT  section.  40  CFR  part  98  may  be  relevant  for  a 

applicability  criteria  found  in  40  CFR  Many  facilities  that  would  be  affected  given  reporter.  Similarly,  not  all  listed 

part  98,  subpart  A  and  the  relevant  by  the  proposed  rule  have  GHG  subparts  are  relevant  for  all  reporters. 

Table  2— Source  Categories  and  Relevant  Subparts 

Source  category  (and  main  applicable  subpart) 

Electricity  Generation  . 

Electronics  Manufacturing  . 

Fluorinated  GHG  Production . 

Electrical  Equipment  Use  . 

Imports  and  Exports  of  Fluorinated  GHGs  Inside  Pre-charged 
Equipment  and  Closed-Cell  Foams. 


Electrical  Equipment  Manufacture  or  Refurbishment 


Acronyms  and  Abbreviations.  The  FERC  Federal  Energy  Regulatory  LCD  liquid  crystal  displays 

following  acronyms  and  abbreviations  Commission  MEMS  microelectromechanical  devices 

are  used  in  this  document  F-GHG  fluorinated  greenhouse  gas  MMTC02e  million  metric  tons  carbon 

FTIR  fourier  transform  infrared  .  dioxide  equivalent 

ASTM  American  Society  for  Testing  and  (spectroscopy)  MRR  mandatory  greenhouse  gas  reporting 

Materials  FID  flame  ionization  detector  rule 

BAMM  Best  Available  Monitoring  Methods  GC  gas  chromatography  MS  mass  spectrometry 

CAA  Clean  Air  Act  GHG  greenhouse  gas  N2O  nitrous  oxide 

GARB  California  Air  Resources  Board  GWP  global  warming  potential  -  NACAA  National  Association  of  Clean  Air 

CBI  confidential  business  information  HCFC  hydrochlorofluorocarbon  Agencies 

CFG  chlorofluorocarbon  HFC  hydrofluorocarbon  NAICS  North  American  Industry 

CFR  Code  of  Federal  Regulations  HFE  hydrofluoroether  Classification  System 

CO2  carbon  dioxide  HTF  heat  transfer  fluid  NERC  North  American  Energy  Reliability 

C02e  C02-equivalent  •  ICR  information  collection  request  Corporation 

EIA  Economic  Impact  Analysis  IPCC  Intergovernmental  Panel  on  Climate  NESHAP  National  Emissions  Standard  for 

EO  Executive  Order  Change  Hazardous  Air  Pollutants 

EPA  U.S.  Environmental  Protection  Agency  kg  kilograms  NF3  nitrogen  trifluoride 


Subparts  recommended  for  review  to  determine 
applicability 

Electrical  Equipment  Use. 

General  Stationary  Fuel  Combustion. 

General  Stationary  Fuel  Combustion.  Suppliers  of  Industrial  Greenhouse  Gases. 
General  Stationary  Fuel  Combustion. 

Suppliers  of  Industrial  Greenhouse  Gases. 

Sulfur  Hexafluoride  and  PFCs  from  Electrical  Equipment  Manufacture  and  Refur¬ 
bishment. 

General  Stationary  Fuel  Combustion 

Imports  and  Exports  of  Fluorinated  GHGs  Inside  Pre-charged  Equipment  and 
Closed-Cell  Foams. 
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NMR  nuclear  magnetic  resonance 
NSPS  New  Source  Performance  Standards 
OMB  Office  of  Management  and  Budget 
PFC  perfluorocarbon 

PSD  Prevention  of  Significant  Deterioration 

PV  photovoltaic  cells 

QA  quality  assurance 

QA/QC  quality  assurance/quality  control 

R&D  research  and  development 

RFA  Regulatory  Flexibility  Act 

RGGl  Regional  Greenhouse  Gas  Initiative 

RIA  Regulatory  Impact  Analysis 

SSM  startup,  shutdown,  and  malfunction 

SF6  sulfur  hexafluoride 

TCR  yhe  Climate  Registry 

TSD  technical  support  document 

U.S.  United  States 

UMRA  Unfunded  Mandates  Reform  Act  of 

1995 

VOC  volatile  organic  compound(s) 

WCl  Western  Climate  Initiative 
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I.  Background 

A.  Organization  of  This  Preamble 

This  preamble  is  broken  into  several 
large  sections,  as  detailed  above  in  the 
Table  of  Contents.  The  paragraphs 
below  describe  the  layout  of  the 
preamble  and  provide  a  brief  summary 
of  each  section. 

The  first  section  of  this  preamble 
contains  the  basic  background 
information  about  the  origin  of  this, 
proposed  rule,  including  a  brief 
discussion  of  the  initial  proposed 
requirements  for  electronics,  fluorinated 
gas  production,  and  use  of  electrical 
transmission  and  distribution 
equipment.  This  section  also  discusses 
EPA’s  use  of  our  legal  authority  under 
the  CAA  to  collect  the  proposed  data, 
and  the  benefits  of  collecting  the  data. 

The  second  section  of  this  preamble 
provides  a  brief  summary  of,  and 
rationale  for,  the  key  design  elements  on 
which  EPA  is  seeking  comment  today 
for  each  subpart.  Depending  on  the 
subpart,  this  section  may  include  EPA’s 
jationale  for  (i)  the  definition  of  the 
source  category’,  (ii)  selection  of 
reporting  threshold,  (iii)  selection  of 
proposed  reporting  and  monitoring 
methods,  (iv)  selection  of  procedures  for 
estimating  missing  data,  (v)  selection  of 
data  reporting  requirements,  and  (vi) 
selection  of  records  that  must  be 
retained.  EPA  describes  the  proposed 
options  for  each  design  element,  as  well 
as  the  other  options  considered. 
Throughout  this  discussion,  EPA 
highlights  specific  issues  on  which  we 
solicit  comment.  Please  refer  to  the. 
specific  source  category  of  interest  for 
more  details. 

The  third  section  provides  the  " 
summary  of  the  cost  impacts,  economic 
impacts,  and  benefits  of  this  proposed 
rule  from  the  Economic  Analysis. 
Finally,  the  last  section  discusses  the 
various  statutory  and  executive  order 
requirements  applicable  to  this 
proposed  rulemaking. 

B.  Background  on  the  Proposed  Buie 

The  Final  Mandatory  GHG  Reporting 
Rule  (Final  MRR),  (40  CFR  part  98)  was 
signed  by  EPA  Administrator  Lisa 
Jackson  on  September  22,  2009  and 
published  in  the  Federal  Register  on 
October  30,  2009  (74  FR  56260).  The 
Final  MRR,  which  became  effective  on 
December  29,  2009,  included  reporting 
of  GHGs  ft’om  the  facilities  and 
suppliers  that  EPA  determined  should 
be  included  to  appropriately  respond  to 
the  direction  in  the  2008  Consolidated 
Appropriations  Act.^  These  source 


’  Consolidated  Appropriations  Act,  2008,  Public 
Law  no-161, 121  Stat.  1844,  2128. 


categories  capture  approximately  85 
percent  of  U.S.  GHG  emissions  through 
reporting  by  direct  emitters  as  well  as 
suppliers  of  fossil  fuels  and  industrial 
gases. 

In  the  April  2009  proposed  mandatory 
GHG  reporting  rule,  the  electronics, 
fluorinated  GHG  production,  and 
electrical  equipment  use  source 
categories  were  included  as  subparts  I, 

L,  and  DD.  In  addition,  EPA  requested 
comment  on  requiring  reporting  under 
subpart  OO  of  the  quantities  of 
fluorinated  GHGs  imported  and 
exported  inside  pre-charged  equipment 
and  foams.  EPA  received  a  number  of 
lengthy,  detailed  comments  regarding 
proposed  subparts  I  and  L,  several 
comments  regarding  the  definition  of 
“facility”  under  subpart  DD,  and  several 
comments  regarding  a  reporting 
requirement  for  imports  and  exports  of 
fluorinated  GHGs  contained  inside  pre¬ 
charged  equipment  and  foams.  These 
comments,  which  are  described  in  more 
detail  in  the  discussions  of  the 
individual  source  categories  below, 
raised  concerns  about  the  costs  and 
technical  feasibility  of  implementing 
subparts  I  and  L  as  initially  proposed, 
requested  clarification  of  how  “facility” 
should  be  interpreted  under  subpart  DD, 
and  both  favored  and  opposed  a 
requirement  to  report  imports  of 
fluorinated  GHGs  contained  in  imported 
and  exported  pre-charged  equipment 
and  closed-cell  foams. 

EPA  recognized  the  concerns  raised 
by  stakeholders,  and  decided  not  to 
finalize  subparts  I,  L,  and  DD  with  the 
Final  MRR,  but  instead  to  re-propose 
significant  pieces  of  these  subparts.  For 
subparts  I  and  L  this  proposal 
incorporates' a  number  of  changes 
including,  but  not  limited  to,  the 
addition  of  different  methodologies  that 
provide  improved  emissions  coverage  at 
a  lower  cost  burden  to  facilities  as 
compared  to  the  initial  proposal.  Where 
aspects  of  the  initial  proposals  for 
subparts  I  and  L  are  retained  in  this 
proposal,  such  as  in  the  basic  mass- 
balance  methodology  for  subpart  L  (as 
an  option  for  some  facilities)  and  in 
many  of  the  equations  for  subpart  I, 
today’s  proposal  adds  more  flexibility  in 
how  and  how  frequently  the  underlying 
data  are  gathered.  In  addition,  EPA  is 
proposing  requirements  to  report 
emissions  from  manufacture  or 
refurbishment  of  electrical  equipment 
and  to  report  the  quantities  of 
fluorinated  GHGs  imported  and 
exported  inside  pre-charged  equipment 
and  foams. 

We  believe  the  monitoring  approaches 
proposed  in  this  action,  which  combine 
direct  measurement  and  facility-specific 
calculations,  effectively  balance 


18655 


Federal  Register/ Vol.  75,  No.  69 /Monday,  April  12,  2010 /Proposed  Rules 


accuracy  and  costs,  and  that  they  are 
warranted  even  though  the  rule  does  not 
contain  any  emissions  reduction 
requirements.  As  we  stated  in  the  Final 
MRR,  the  data  collected  by  the  rule  are 
expected  to  be  used  in  analyzing  and 
developing  a  range  of  potential  CAA 
GHG  policies  and  progranis.  A 
consistent  and  accurate  data  set  is 
crucial  to  serve  this  intended  purpose.  ‘ 

Under  this  proposed  rule,  facilities 
not  already  reporting  but  required  to 
report  under  this  rule  would  begin  data 
collection  in  2011  following  the 
methods  outlined  in  the  proposed  rule 
and  would  submit  data  to  EPA  by  March 
31,  2012.  As  is  the  case  under  the  Final 
MRR,  facilities  would  have  the  option  to 
use  Best  Available  Monitoring  Methods 
(BAMM)  for  the  first  quarter  of  the  first 
reporting  year  for  the  source  categories 
included  in  this  proposed  rule.  Thus, 
for  these  source  categories,  facilities 
could  use  BAMM  through  March  31, 
2011. 

C.  Legal  Authority 

EPA  is  proposing  this  rule  under  its 
existing  CAA  authority,  specifically 
authorities  provided  in  CAA  section 
114.  As  discussed  further  below  and  in 
“Mandatory  Greenhouse  Gas  Reporting 
Rule;  EPA’s  Response  to  Public 
Comments,  Legal  Issues”  (available  in 
•  EPA-HQ-OAR-2008-0508),  EPA  is  not 
citing  the  FY  2008  Consolidated 
Appropriations  Act  as  the  statutory 
basis  for  this  action.  While  that  law 
required  that  EPA  spend  no  less  than 
$3.5  million  on  a  rule  requiring  the 
mandatory  reporting  of  GHG  emissions, 
it  is  the  CAA,  not  the  Appropriations 
Act,  that  EPA  is  citing  as  the  authority 
to  gather  the  information  proposed  by 
this  rule. 

As  stated  in  the  Final  MRR,  CAA 
section  114  provides  EPA  broad 
authority  to  require  the  information 
proposed  by  this  rule  because  such  data 
would  inform  and  are  relevant  to  EPA’s 
carrying  out  a  wide  variety  of  CAA 
provisions.  As  discussed  in  the  initial 
proposed  rule  (74  FR  16448,  April  10, 
2009),  CAA  section  114(a)(1)  authorizes 
the  Administrator  to  require  emissions 
sources,  persons  subject  to  the  CAA,  or 
persons  whom  the  Administrator 
believes  may  have  necessary 
information  to  monitor  and  report 
emissions  and  provide  such  other 
information  the  Administrator  requests 
for  the  purposes  of  carrying  out  any 
provision  of  the  CAA.  EPA  notes  that 
while  climate  change  legislation 
approved  by  the  U.S.  House  of 
Representatives,  and  pending  in  the 
U.S.  Senate,  would  provide  EPA 
additional  authority  for  a  GHG  registry 
similar  to  this  proposed  rule,  and  would 


do  so  for  purposes  of  that  pending 
legislation,  this  proposed  rule  is 
authorized  by,  and  the  information 
being  gathered  by  this  proposed  rule  is 
relevant  to  implementing,  the  existing 
CAA.  EPA  expects,  however,  that  the 
information  collected  by  this  proposed 
rule  would  also  prove  useful  to 
legislative  efforts  to  address  GHG 
emissions. 

For  further  information  about  EPA’s 
legal  authority,  see  the  proposed  and 
Final  MRR. 

D.  Relationship  to  Other  Federal,  State 
and  Regional  Programs 

In  developing  this  proposed  rule,  EPA 
reviewed  monitoring  methods  included 
in  international  guidance  (e.g., 
Intergovernmental  Panel  on  Climate 
Change),  as  well  as  Federal  voluntary 
programs  (e.g.,  EPA  PFC  Reduction/ 
Climate  Partnership  for  the 
Semiconductor  Industry  and  the  U.S. 
Department  of  Energy  Voluntary 
Reporting  of  Greenhouse  Gases  Program 
(1605(b)  of  the  Energy  Policy  Act), 
corporate  protocols  (e.g..  World 
Resources  Institute  and  World  Business 
Council  for  Sustainable  Development 
GHG  Protocol)  and  industry  guidance 
(e.g.,  2006  ISMI  Guideline  for 
Environmental  Characterization  of 
Semiconductor  Process  Equipment). 

EPA  also  reviewed  State  reporting 
programs  (e.g.,  California  and  New 
Mexico)  and  Regional  partnerships  (e.g.. 
Regional  Greenhouse  Gas  Initiative, 
Western  Climate  Initiative,  The  Climate 
Registry).  These  are  important  programs 
that  not  only  led  the  way  in  reporting 
of  GHG  emissions  before  the  Federal 
government  acted  but  also  assist  in 
quantifying  the  GHG  reductions 
achieved  by  various  policies.  Many  of 
these  programs  collect  different  or 
additional  data  as  compared  to  this 
proposed  rule.  For  example.  State 
programs  may  establish  lower 
thresholds  for  reporting,  request 
information  on  areas  not  addressed  in 
EPA’s  reporting  rule,  or  include 
different  data  elements  to  support  other 
programs  (e.g.,  offsets).  For  further 
discussion  on  the  relationship  of  this 
proposed  rule  to  other  programs,  please 
refer  to  the  preamble  to  the  Final  MRR. 

II.  Summary  of  and  Rationale  for  the 
Reporting,  Recordkeeping  and 
Verification  Requirements  for  Specific 
Source  Categories 

A.  Electronics  Manufacturing 
1.  Overview  of  Reporting  Requirements 

Electronics  manufacturing  includes, 
but  is  not  limited  to,  the  manufacture  of 
semiconductors,  liquid  crystal  displays 
(LCDsl,  micro-electro-mechanical 


systems  (MEMS),  and  photovoltaic  cells 
(PV).  The  electronics  industry  uses 
multiple  long-lived  fluorinated 
greenhouse  gases  (fluorinated  GHGs) 
such  as  perfluorocarbons  (PFCs), 
hydro  fluorocarbons  (HFCs),  sulfur 
hexafluoride  (SF6),  and  nitrogen 
trifluoride  (NF3),  as  well  as  nitrous 
oxide  (N2O).  This  proposed  rule  would 
apply  to  electronics  manufacturing 
facilities  where  emissions  from 
electronics  manufacturing  processes 
such  as  plasma  etching,  chemical  vapor 
deposition,  chamber  cleaning,  and  heat 
transfer  fluid  use  as  well  as  stationary 
fuel  combustion  units  equal  or  exceed 
25,000  metric  tons  of  COie  per  year. 2  In 
this  action,  we  are  proposing  methods  to 
estimate  emissions  from  cleaning  and 
etching  for  semiconductor,  LCD,  MEMS, 
and  PV  manufacture  and  also  methods 
for  estimating  N2O  emissions  from 
chemical  vapor  deposition  and  other 
manufacturing  processes  such  as 
chamber  cleaning.  We  are  also  clarifying 
methods  for  estimating  emissions  from 
heat  transfer  fluids.  And  lastly,  we  are 
proposing  methods  for  reporting 
controlled  emissions  from  abatement 
systems. 

2.  Major  Changes  Since  Initial  Rule 
Proposed 

In  the  initial  proposal  for  electronics 
manufacturing,  we  included  the 
following  provisions  for  reporting 
emissions  from  electronics  manufacture: 
(1)  A  capacity-based  threshold  for 
semiconductors,  LCDs,  and  MEMS 
facilities  and  an  emissions-based 
threshold  for  PV  facilities;  (2)  methods 
for  estimating  fluorinated  GHG 
emissions  from  etching  and  cleaning;  (3) 
methods  for  estimating  N2O  emissions 
during  etching  and  cleaning;  (4) 
methods  for  verifying  destruction  or 
removal  efficiency  (DRE)  of  abatement 
systems;  and  (5)  methods  for  estimating 
emissions  from  heat  transfer  fluids. 

As  noted  in  the  preamble  to  the  Final 
MRR,  we  received  a  number  of  lengthy, 
detailed  comments  regarding  the 
electronics  manufacturing  subpart.  In 
total,  we  received  comments  from 
approximately  10  entities  on  the 
proposed  rule  regarding  electronics 
manufacture.  The  commenters  generally 
opposed  the  proposed  reporting 
requirements  for  large  semiconductor 
facilities  and  stated  that  excessive 
monitoring  and  reporting  were  required. 
For  example,  commenters  asserted  that 
they  do  not  currently  collect  the  data 
required  to  report  using  an  IPCC  Tier  3 


^  As  discussed  further  below,  EPA  is  proposing 
that  uncontrolled  emissions  be  used  for  purposes  of 
determining  whether  a  facility’s  emissidns  are  equal 
to  or  greater  than  25,000  mtCOje. 
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approach,  and  that  to  collect  such  data 
would  entail  significant  burden  and 
capital  costs.  In  most  cases,  commenters 
provided  alternative  approaches  to  each 
of  the  reporting  requirenients. 

We  have  carefully  reviewed  the 
comments,  issues,  and  suggestions 
raised  by  stakeholders  regarding 
electronics  manufacturing.  In  response, 
we  are  revising  our  initial  proposal  and 
are  proposing  the  following  reporting 
provisions  for  electronics  manufacture: 

(1)  A  single  emissions-based  reporting 
threshold  for  all  semiconductor,  LCD, 
MEMS,  and  PV  facilities;  (2)  modified 
methods  for  estimating  emissions  from 
cleaning  and  etching  activities  for 
semiconductor  facilities  and  other 
electronics  facilities  including  those 
that  manufacture  LCDs,  MEMS,  and 
PVs;  (3)  modified  methods  for 
estimating  facility  N2O  emissions;  (4) 
clarified  methods  for  estimating 
emissions  from  heat  transfer  fluids;  and 
(5)  revised  methods  for  reporting 
controlled  emissions  from  abatement 
systems. 

In  the  paragraphs  below,  we 
summarize  the  main  provisions 
included  in  the  initial  proposal  for 
reporting  emissions  from  electronics 
manufacturing  and  we  briefly 
summarize  the  major  changes  that  are 
being  proposed  today.  For  more  detailed 
information  on  the  initial  proposal,  see 
the  electronics  manufacturing  section  of 
EPA’s  proposed  MRR  {74  FR  16448, 

April  10,  2009). 

Reporting  Threshold.  In  the  initial 
proposal,  we  proposed  a  capacity-based 
.  threshold,  requiring  those  facilities  with 
emissions  equal  to  or  greater  than  the 
thresholds  to  report  their  GHG 
emissions.  We  proposed  production 
capacity-based  thresholds  of  1,080  m^, 
1,020  m  2,  and  236,000  m  ^  of  substrate 
for  semiconductor,  MEMS,  and  LCD 
manufacturing  facilities,  respectively. 
The  capacity-based  threshold  proposed 
were  equivalent  to  25,000  mtC02e  using 
the  IPCC  2006  Tier  1  default  factors  and 
assumed  no  abatement.  Where  IPCC 
2006  Tier  1  default  emission  factors 
were  unavailable  (j.e.,  MEMS),  the 
emission  factor  was  estimated  based  on 
relevant  IPCC  Tier  1  emission  factors  for 
semiconductor  production.  Due  to  a 
lack  of  information  on  use  and 
emissions  of  fluorinated  GHGs  for  PV 
manufacture,  we  proposed  an 
emissions-based  threshold  of  25,000 
mtC02e  for  those  facilities.  We  proposed 
to  use  a  capacity-based  threshold  based 
on  the  published  capacities  of  facilities, 
as  opposed  to  an  emissions-based 
threshold,  where  possible,  because  we 
believed  that  it  simplified  the 
applicability  determination. 


Several  commenters  stated  that  the 
proposed  capacity-based  threshold 
created  ambiguity.  For  example,  one 
commenter  noted  that  it  was  unclear 
how  production  capacity  was  defined  as 
actual  manufacturing  levels  could 
fluctuate  year  by  year.  In  response  to 
these  comments,  we  are  now  proposing 
a  single  emissions-based  threshold 
equal  to  or  greater  than  25,000  metric 
tons  of  C02e  per  year  for  electronics 
manufacturing  facilities.  We  have 
concluded  that  a  single  emissions-based 
threshold  will  simplify  the  applicability 
determination  and  that  by  applying  the 
method  for  determining  whether  the 
threshold  is  met,  a  facility  will  be  able 
to  quickly  determine  whether  they  must 
report  under  this  rule. 

Estimating  Emissions  from  Cleaning 
and  Etching  Processes.  With  respect  to 
estimating  emissions  from  chamber 
cleaning  and  etching,  in  our  initial 
proposal,  we  outlined  two  different 
methods;  one  method  for  relatively  large 
semiconductor  facilities,  apd  another 
method  for  all  other  semiconductor 
facilities  and  LCD,  MEMS,  and  PV 
facilities  required  to  report.  We  defined 
large  semiconductor  facilities  as  those 
facilities  with  annual  capacities  of 
greater  than  10,500  m^  silicon 
(equivalent  to  29  out  of  175  total 
semiconductor  manufacturing  facilities). 
For  large  semiconductor  facilities  we 
proposed  an  approach  based"  on  the 
IPCC  Tier  3  method  that  required  the 
use  of  company-specific  data  for  (1)  gas 
consumption,  (2)  gas  utilization,^  (3)  by¬ 
product  formation"*,  and  (4)  DRE  for  all 
emissions  abatement  processes  at  the 
facility.  As  we  stated  in  the  initial 
proposal,  we  had  concluded  that  large 
semiconductor  facilities  were  already 
using  Tier  3  methods  and/or  had  the 
necessary  data  readily  available  either 
in-house  or  from  suppliers  to  apply  the  . 
highest  Tier  method.  For  smaller 
semiconductor  facilities  and  LCD, 
MEMS,  and  PV  facilities,  we  proposed 
an  approach  based  on  the  IPCC  Tier  2b 
method,  which  required  using  default 
emission  factors  for  process  utilization, 
by-product  formation,  and  site-specific 
DRE  measurements. 


3  For  purposes  of  electronics  manufacturing,  we 
are  using  the  term  “gas  utilization”  to  describe  the 
fraction  of  input  N2O  or  fluorinated  GHG  converted 
to  other  substances  during  the  etching,  deposition, 
and/or  chamber/wafer  cleaning  processes.  Gas 
utilization  is  expressed  as  a  rate  or  factor  for  ' 
specific  manufacturing  processes.  “Utilization” 
should  not  be  confused  with  “use;”  “use”  refers  to 
gas  consumption  or  the  quantity  of  gas  fed  into 
process  at  an  electronics  manufacturing  facility. 

*  For  purposes  of  electronics  manufacturing,  “by¬ 
product  formation”  is  the  quantity  of  fluorinated 
GHGs  created  during  electronics  manufacturing 
processes.  Fluorinated  GHG  by-products  may  also 
be  formed  by  abatement  devices. 


Comments  received  in  response  to  our 
initial  proposal  stated  that  the  2006 
IPCC  Tier  3  method  would  be  overly 
burdensome  for  semiconductor 
manufacturers  and  that  process-specific 
emission  factors  do  not  exist  for  many 
tools  and  processes.  The  commenters 
noted  that  most  semiconductor  facilities 
do  not  track  gas  consumption  by  tool  or 
process-type  and  that  currently,  only 
one  large  semiconductor  company  uses 
the  Tier  3  method.  Generally, 
commenters  requested  the  use  of  the 
2006  IPCC  Tier  2b  method. 

In  response  to  these  comments,  we  are 
now  proposing  the  use  of  a  “Refined 
Method”  for  estimating  these  emissions 
from  semiconductor  facilities.  Our 
revised  methodology  includes  a  simpler 
approach  to  estimating  emissions  from 
cleaning  and  etching  as  compared  to  the 
Tier  3  method  that  was  initially 
proposed  for  larger  semiconductor 
facilities.  To  this  end,  we  estimate  that 
our  proposed  methodology  will  result  in 
a  reduction  in  burden  compared  to  the 
Tier  3  method  for  those  facilities 
previously  defined  as  large 
semiconductor  facilities,  and  an 
improvement  in  accuracy  of  the 
emissions  estimate  as  compared  to  the 
2006  IPCC  Tier  2b  method. 

Furthermore,  since  we  anticipate  that  all 
semiconductor  facilities  already  have,  or 
have  ready  access  to,  the  information 
required  by  this  proposed  methodology, 
we  are  also  proposing  to  require  all 
semiconductor  facilities  required  to 
report  to  estimate  emissions  using  the 
Refined  Method.  We  have  concluded 
the  method  we  are  proposing  is  the  most 
appropriate  method  taking  into  account 
both  the  cost  to  the  reporter  as  well  as 
accuracy  of  emissions  achieved. 

For  LCD,  MEMS,  and  PV  facilities,  in 
this  action  we  are  proposing  to  require 
an  approach  based  on  a  slightly 
modified  2006  IPCC  Tier  2b  method 
which  would  include  (1)  gas-and 
facility-specific  heel  factors  (consistent 
with  the  requirements  we  are  proposing 
for  semiconductor  facilities),  (2)  gas 
consumption  apportioned  to  2006  IPCC 
Tier  2b  process  categories  [i.e.  clean  and 
etch),  (3)  default  factors  consistent  with 
the  2006  IPCC  Tier  2b  factors,  and  (4) 
methods  for  reporting  controlled 
emissions  from  abatement  systems  (as 
proposed  below).  The  main  difference 
between  the  method  prcyosed  in  this 
revised  proposal  and  in  the  initial 
proposal  is  the  addition  of  a  gas-and 
facility-specific  heel  factor  to  determine 
overall  gas  consumption.  We  did  not 
receive  any  comments  on  the  Tier  2b 
method  that  we  proposed  for  LCD, 
MEMS,  and  PV  facilities  in  oiu  initial 
proposal.  We  are  proposing  to  add  the 
requirement  of  gas-and-facility  specific 
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heel  factors  based  on  comments 
received  from  semiconductor  facilities 
in  response  to  the  initial  proposal.  It  is 
our  understanding  that  LCD,  MEMS, 
and  PV  facilities  have  the  data  required 
to  develop  a  gas-and-facility  specific 
heehfactors  and  that  it  can  be 
implemented  with  minimal  burden. 

Estimating  Facility  N2O  Emissions.  In 
our  initial  proposal,  our  approach 
required  that  facilities  estimate  annual 
N2O  emissions  using  a  simple  mass- 
balance  method.  This  method  assumed 
that  all  N2O  consumed  is  emitted  (i.e., 
not  converted  or  destroyed).  We  also 
requested  comment  on  utilization 
factors  for  N2O  as  well  as  on  data  on 
N2O  by-product  formation. 

In  response  to  our  initial  proposal,  we 
received  comments  that  clarified  that 
N2O  is  used  primarily  in  the  chemical 
vapor  deposition  process.  Commenters 
opposed  our  proposed  method  for 
estimating  N2O  emissions,  which 
assumed  100  percent  N2O  used  is 
emitted,  and  asserted  that 
semiconductor  facilities  should  be 
permitted  to  use  measured  N2O 
emission  factors  where  these  factors 
were  measured  using  methods 
consistent  with  the  December  2006 
International  SEMATECH 
Manufacturing  Initiative’s  Guideline  for 
Environmental  Characterization  of 
Semiconductor  Process  Equipment 
(2006  ISMI  Guidelines).  Commenters 
also  noted  that  facilities  that  have  not 
developed  N2O  emission  factors  should 
be  allowed  to  use  a  default  emission 
factor  of  60  percent,  reflecting  N2O 
utilization  of  40  percent.^  Lastly, 
commenters  asserted  that  those 
companies  that  have  a  measured  DRE 
for  N2O  abatement  be  allowed  to  apply 
these  DREs  in  the  emission  estimates. 

We  are  now  proposing  two  methods 
for  estimating  N2O  emissions  from 
electronics  manufacturing:  one  for 
estimating  N2O  emissions  from 
chemical  vapor  deposition  and  another 
for  estimating  N2O  emissions  from  all 
other  manufacturing  processes  such  as 
chamber  cleaning. 

Reporting  Controlled  Emissions  From 
Abatement  Systems.  The  emissions 
estimation  method  originally  proposed 
accounted  for  destruction  by  abatement 
systems  only  if  facilities  verified  the 
performance  of  their  systems  using  one 
of  two  methods.  In  particular,  we 
proposed  to  require  that  the  DRE  be 
verified  by  either  (1)  measurement  by 
the  facility  using  the  methods  described 
in  EPA’s  Protocol  for  Measuring 


^The  40%  utilization  rate  (60%  emission  factor) 
was  identified  based  on  a  survey  of  industry 


Destruction  or  Removal  Efficiency  of 
Fluorinated  Greenhouse  Gas  Abatement 
Equipment  in  Electronics 
Manufacturing  (EPA’s  DRE  Protocol),  or 
(2)  purchase  by  the  facility  of  abatement 
systems  that  were  tested  by  a  third  party 
using  a  standard  protocol  such  as  EPA’s 
DRE  Protocol. 

We  also  proposed  to  require  that 
facilities  use  the  systems  within  the 
manufacturer’s  specified  system 
lifetime,  operate  the  system  within  the 
manufacturer  specific  limits  for  the  gas 
mix  and  exhaust  flow  rate  intended  for 
the  fluorinated  GHG  destruction,  and 
maintain  the  equipment  according  to 
the  manufacturer’s  guidelines. 

In  response  to  the  initial  proposal, 
commenters  were  generally  opposed  to 
EPA’s  initial  approach  for  measuring 
DRE,  noting  that  according  to  the 
Results  of  the  ISMI  ESH  Technology 
Center  Greenhouse  Gas  Facility  Survey, 
less  than  one  percent  of  installed 
abatement  systems  have  been  properly 
tested  using  the  draft  EPA  Protocol  and 
that  generally,  facilities  use  the  IPCG 
default  factors  or  manufacturer-supplied 
measurements.  In  addition,  commenters 
were  also  opposed  to  EPA’s  proposed 
requirement  that  facilities  rely  on 
manufacturer-specified  system  lifetime 
as  properly  maintained  and  serviced 
abatement  systems  can  last  beyond  the 
manufactures’  specified  lifetime.  For 
purposes  of  this  reporting  rule,  we  are 
now  proposing  that  facilities  that  wish 
to  document  and  report  fluorinated 
GHG  and  N2O  emissions  reflecting  the 
use  of  abatement  systems  adhere  to  a 
method  that  would  require  (1) 
documentation  to  certify  that  the 
abatement  device  is  installed,  operated, 
and  maintained  according  to 
manufacturers’  specifications,  (2) 
accounting  for  the  system’s  uptime,  and 
(3)  either  certification  that  the 
abatement  system  is  specifically 
designed  for  fluorinated  GHG  and  N2O 
'abatement  and  the  use  of  EPA  default 
DRE  value,  or  directly  and  properly 
measured  DRE  (j.e.,  in  accordance  with 
EPA  DRE  Protocol)  confirming 
abatement  system’s  performance. 

Estimating  Emissions  from  Heat 
Transfer  Fluids.  To  estimate  the 
emissions  from  heat  transfer  fluids  we 
proposed  to  require  that  electronics 
manufacturers  use  the  2006  IPGG  Tier  2 
approach,  which  is  based  on  a  mass- 
balance  method.  As  we  stated  in  the 
initial  proposal,  the  2006  IPCG  Tier  2 
approach  uses  company-specific  data 
and  accounts  for  differences  among 


facilities’  heat  transfer  fluids,  leak  rates, 
and  service  practices. 

In  comments  we  received  on  our 
initial  proposal,  it  was  noted  that  our 
proposed  method  for  estimating 
emissions  from  heat  transfer  fluids 
would  require  companies  to  compile  a 
detailed  inventory  of  all  fluorinated  heat 
transfer  equipment  and  its  nameplate 
capacity.  Comments  stated  that  such  a 
mass  balance  approach  would  be  overly 
burdensome. 

In  evaluating  these  comments,  we 
believe  that  there  was  some  confusion 
regarding  our- intended  method.  As  a 
result,  we  are  not  changing  the  broad 
outlines  of  our  initial  proposal,  but  we 
are  clarifying  required  data  elements. 

3.  Definition  of  the  Source  Category 

The  electronics  industry  uses 
multiple  long-lived  fluorinated  GHGs 
such  as  PFCs,  HFCs,  SFe,  and  NF3,  as 
well  as  N2O,  during  manufacturing  of 
semiconductors,  LCDs,  MEMS,  and  PV. 
We  understand  that  there  are  other 
electronics  manufacturers  such  as  those 
facilities  that  manufacture  light-emitting 
diodes  (LEDs)  and  disk  readers  that  use 
fluorinated  GHGs  in  similar 
manufacturing  processes  as 
semiconductors.  As  a  result,  we  are 
seeking  information  on  fluorinated  GHG 
and  N2O  emissions  associated  with  the 
manufacture  of  these  products  and  also 
comment  on  whether  to  include  them  as 
part  of  the  electronics  manufacturing 
source  category.  It.is  our  intent  to 
include  these  other  sources  as  part  of 
the  electronics  manufacturing  source 
category  in  the  final  rule  where  their 
emissions  meet  or  exceed  our  proposed 
threshold  of  25,000  mtC02e. 

Fluorinated  GHGs  are  used  for  plasma 
etching  of  silicon  materials,  cleaning 
deposition  tool  chambers,  and  wafer 
cleaning.  N2O  is  also  used  in  depositing 
certain  films  and  chamber  cleaning. 
Additionally,  electronics  manufacturing 
employs  fluorinated  GHGs  (typically 
liquids  at  ambient  temperature)  as  heat 
transfer  fluids.  The  most  common 
fluorinated  GHGs  in  use  for  these 
purposes  are  CHF3  (HFG-23),  .GF4,  C2F(„ 
NF3,  SF6  and  Fluorinert^^'^  and  Galden® 
heat  transfer  fluids;  other  compounds 
such  as  perfluoropropane  (C3F8)  and 
perfluorocyclobutane  (C-C4F8)  are  also 
used  in  smaller  quantities  (EPA,  200aa). 
Table  3  of  this  preamble  presents 
fluorinated  GHGs  typically  used  during 
manufacture  of  electronics  devices. 


conducted  by  ISMI  and  provided  in  comments  in 
response  to  the  initial  proposal. 
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Table  3— Examples  of  Fluorinated  GHGs  Used  by  the  Electronics  Industry 


Product  type 

Fluorinated  GHGs  used  during  manufacture 

Electronics  (e.g.,  Semiconductor,  MEMS,  LCD,  PV) . 

CF4,  C2F6,  C3F8,  C-C4F8,  C-C4F8O,  C4F6,  C,F8,  CHF3,  CH2F2,  NF3,  SFfe, 
Transfer  Fluids  (CF3-(0-CF(CF3)-CF2)n-(0-CF2)m-0-CF3, 
CnF2n+1(0)CmF2m+1,  CnF2nO,  (CnF2n+1)3N)a 

and  Heat 
CnF2n+2, 

•  • _ 

“IPCC  Guidelines  do  not  sproify  the  fluorinated  GHGs  used  for  MEMS  production.  Literature  reviews  revealed  that  among  others  CF4,  SFa, 
and  the  Bosch  process  (consisting  of  alternating  steps  of  SF6  and  C-C4F8)  are  used  to  manufacture  MEMS.  For  further  information,  see  the  Elec¬ 
tronics  Manufacturing  TSD  in  the  docket  for  this  rulemaking  (EPA-HQ^AR-2009-0927). 


Description  of  Electronics 
Manufacturing  Processes  and  Activities, 
Fluorinated  GHG  and  N2O  emissions 
result  from  the  following  electronics 
processes  and  activities: 

(1)  Plasma  etching; 

(2)  Chemical  vapor  deposition; 

(3)  Chamber  cleaning; 

(4)  Wafer  cleaning;  and 

(5)  Heat  transfer  fluid  use. 

Plasma  etching,  essential  to 

fabricating  intricate,  nanometer  size 
features  in  contemporary  electronic 
devices,  is  the  removal  of  solid  material 
from  a  substrate  surface  with  gaseous 
reactants,  in  plasma,  to  produce  gaseous 
products,  which  are  then  pumped  away 
and  disposed.  Unless  abated,  unreacted 
fluorinated  reactants  or  fluorinated  GHG 
by-products  from  etching  are  emitted 
into  the  atmosphere. 

Typical  fluorinated  GHG  etching 
reagents,  used  either  individually  or  in 
combination,  are  CF4,  CHF3,  C2F6  and 
C-C4F8  for  silicon  dioxide  and  nitride 
films;  CF4,  NF3  and  SFe  for  polysilicon 
films;  and  CHF3  for  aluminum  and  SFe 
for  tungsten  films.  A  typical  fluorinated 
GHG  by-product  from  etching  processes 
is  CF4;  in  some  instances  C2F6  may  also 
be  formed. 

Deposition  is  a  fundamental  step  in 
the  fabrication  of  a  variety  of  electronic 
devices.  During  deposition,  layers  of 
dielectric,  barrier,  or  electrically 
conductive  films  are  deposited  or  grown 
on  a  wafer  or  other  substrate.  Chemical 
vapor  deposition  enables  the  deposition 
of  dielectric  or  metal  films.  During  the 
chemical  vapor  deposition  process, 
gases  that  contain  atoms  of  the  material 
to  be  deposited  react  on  the  wafer 
surface  to  form  a  thin  film  of  solid 
material.  Films  deposited  by  chemical 
vapor  deposition  may  be  silicon  oxide, 
single-layer  crystal  epitaxial  silicon, 
amorphous  silicon,  silicon  nitride, 
dielectric  anti-reflective  coatings,  low  k 
dielectric,  aluminum,  titanium,  titanium 
nitride,  polysilicon,  tungsten,  refractory 
metals  or  silicides.  Nitrous  oxide  may 
be  the  oxidizer  of  choice  during 
deposition  of  silicon  oxide  films, 
Ghambers  used  for  depositing 
polysilicon,  dielectric  and  metal  films 
are  cleaned  periodically  using 
fluorinated  GHGs,  N2O,  and  other  gases. 


During  the  cleaning  cycle,  the  gas  is 
converted  to  fluorine  atoms  in  plasma, 
which  etches  away  residual  silicon- 
containing  material  from  chamber  walls, 
electrodes,  and  chamber  hardware. 
Undissociated  fluorinated  gases  and 
other  fluorinated  and  non-fluorinated 
products  pass  from  the  chamber  to 
waste  streams  and,  unless  emissions 
control  systems  are  employed,  into  the 
atmosphere. 

Typical  fluorinated  GHGs  used  for 
chamber  cleaning  are  NF3,  C2F6  and 
C3F8.  N2O  may  also  be  used  to  reduce 
particle  formation  during  chamber 
cleaning.  As  with  etching  films, 
fluorinated  GHG  by-products  may  be 
formed  during  chamber  cleaning, 
typically  CF4. 

During  wafer  processing,  any  residual  - 
photoresist  material  can  be  removed  ' 
through  an  ashing  process,  which 
consists  of  placing  partially  processed 
wafers  in  an  oxygen  plasma  to  which 
CF4  may  be  added.  The  edges  of  wafers 
(the  bevel)  may  require  additional 
cleaning  to  remove  yield-reducing 
residual  material.  Bevel  cleaning  may 
also  use  a  plasma  process  with 
fluorinated  gas  chemistry.  In  both  of 
these  wafer  cleaning  processes,  unused 
fluorinated  GHGs  are  emitted  unless 
abated. 

Fluorinated  GHG  liquids  (at  ambient 
temperature)  such  as  fully  fluorinated 
linear,  branched  or  cyclic  alkanes, 
ethers,  tertiary  amines  and  aminoethers, 
and  mixtures  thereof  are  used  as  heat 
transfer  fluids  at  several  semiconductor 
facilities  to  cool  process  equipment, 
control  temperature  during  device 
testing,  and  solder  semiconductor 
devices  to  circuit  boards.  The 
fluorinated  heat  transfer  fluid’s  high 
vapor  pressures  can  lead  to  evaporative 
losses  during  use.® 

Our  understanding  is  that  heat 
transfer  fluids  are  widely  used  within 
semiconductor  manufacturing.  We  are 
seeking  comment  on  the  extent  of  use 
and  annual  replacement  quantities  of 
heat  transfer  fluids  in  other  electronics 
sectors,  such  as  their  use  for  cooling  or 
cleaning  during  LCD  manufacture. 


®  Electronics  Manufacturing  TSD  (EP A-HQ- 
OAR-2009-0927);  2006  IPCC  Guidelines. 


Total  U.S.  Emissions  From  Electronics 
Manufacturing.  Emissions  of  fluorinated 
GHGs  from  216  electronics  facilities 
were  estimated  to  be  6.1  million  metric 
tons  0026  in  2006.  Below  is  a 
breakdown  of  emissions  by  electronics 
product  type. 

Semiconductors.  Emissions  of 
fluorinated  GHGs,  including  heat 
transfer  fluids,  from  175  semiconductor 
facilities  were  estimated  to  be  5.9 
million  metric  tons  C02e  in  2006.  Of  the 
total  estimated  semiconductor 
emissions,  5.4  million  metric  tons  C02e 
are  from  etching/chamber  cleaning  and 
0.5  million,  metric  tons  C02e  are  from 
heat  transfer  fluid  usage. 

MEMS.  Emissions  of  fluorinated 
GHGs  from  12  MEMS  facilities  were 
estimated  to  be  0.1  million  metric  tons 
C02e  in  2006. 

LCDs.  Emissions  of  fluorinated  GHGs 
from  9  LCD  facilities  were  estimated  to 
be  0.02  million  metric  tons  C02e  in 
2006. 

PV.  Emissions  of  fluorinated  GHGs 
from  20  PV  facilities  were  estimated  to 
be  0.07  million  metric  tons  C02e  in 
2006.  We  request  comment  on  the 
number  and  capacity  of  PV  facilities 
that  employ  thin  film  technologies  (j.e., 
amorphous  silicon)  and  other  PV 
manufacturing  facilities  in  the  United 
States  using  fluorinated  GHGs. 

For  additional  background 
information  on  the  electronics  industry, 
refer  to  the  Electronics  Manufacturing 
Technical  Support  Document  (TSD)  in 
the  docket  for  this  rulemaking  (EPA- 
HQ-OAR-2009-092  7) . 

4.  Threshold  for  Reporting 

For  facilities  that  manufacture 
semiconductors,  LCD,  MEMS,  and  PV, 
we  are  proposing  an  emissions-based 
threshold  of  25,000  mtC02e.  Consistent 
with  other  sections  of  the  Final  MRR, 
EPA  is  proposing  that  for  the  purposes 
of  determining  whether  a  facility  emits 
amounts  equal  to  or  greater  than  25,000 
mtC02e,  a  facility  must  include 
emissions  from  all  source  categories  for 
which  methods  are  provided  in  the  rule, 
For  purposes  of  the  threshold 
determination  under  subpart  I,  we  are 
proposing  two  different  methods, 
depending  on  whether  the  facility 
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manufacturers  semiconductors,  MEMS, 
LCDs  or  PVs  (see  proposed  section 
98.91).  It  is  important  to  note  that  these 
methods  are  only  for  determining 
whether  a  facility  exceeds  the  threshold; 
the  proposed  methods  required  for 
monitoring  and  reporting  emissions  data 
are  presented  in  section  5  below. 

To  determine  whether  a  manufacturer 
falls  above  or  below  the  proposed 
25,000  mtC02e  threshold,  we  are 
proposing  that  semiconductor,  MEMS, 
and  LCD  facilities  use  gas  specific 
emission  factors  assuming  100  percent 
manufacturing  capacity  to  calculate 
annual  metric  tons  of  emissions  in  CO2 
equivalents.  Because  we  understand 
that  heat  transfer  fluids  are  widely  used 
within  semiconductor  manufacturing, 
we  are  proposing  that  semiconductor 
manufacturers  add  10  percent  of  total 
clean  and  etch  emissions  at  a  facility  to 
their  estimate.  For  applicability 
purposes,  we  propose  that 
manufacturing  capacity  means  the 
facility’s  full  planned  design  capacity. 

The  gas  specific  emission  factors  we 
are  proposing  to  use  for  threshold 
applicability  for  semiconductors  and 
LCD  facilities  are  consistent  with  the 
2006  IPCC  Tier  1  emission  factors.  For 
MEMS,  because  there  are  no  IPCC 
factors  available,  we  are  assuming  that 
SFa  accounts  for  100  percent  of  the 
sector’s  total  emissions.  The  emission 
factor  we  are  proposing  for  threshold 
‘applicability  is  based  on  the  assumption 
that  the  MEMS  SF6'emission  factor  is 
equivalent  to  the  IPCC  Tier  1  SFe 


emission  factor  for  semiconductors,  •  ' 

scaled  up  by  a  factor  of  5.^ 

We  are  proposing  that  PV  facilities 
multiply  annual  fluorinated  GHG 
purchases  or  consumption  by  the  gas- 
appropriate  100-year  GWPs,  as  defined 
in  Table  A-1  of  subpart  A  of  part  98,  to 
calculate  annual  metric  tons  of 
emissions  in  CO2  equivalents.  None  of 
these  calculations  would  account  for 
emission  abatement  systems. 

We  are  proposing  to  require  an 
emissions  estimating  method  that  does 
not  account  for  destruction  by 
abatement  systems  because  actual 
emissions  from  facilities  employing 
abatement  systems  may  exceed 
estimates  when  based  on  the 
manufacturers’  rated  DREs  of  the 
equipment  and  may  therefore  exceed 
the  25,000  mtC02e  threshold  without 
the  knowledge  of  the  facility  operators. 
When  abatement  equipment  is  used, 
electronics  manufacturers  often  estimate 
their  emissions  using  the  manufacturer- 
supplied  DRE  for  the  system.  However, 
an  abatement  system  may  fail  to  achieve 
its  rated  DRE  either  because  it  was  not 
installed  properly,  is  not  being  properly 
operated  and  maintained,  or  because  the 
DRE  value  itself  was  incorrectly 
measured  due  to  a  failure  to  properly 
account  for  the  effects  of  dilution.  For 
example,  reported  DREs  for  CF4  can  be 
overstated  by  as  much  as  a  factor  of  20 
to  50,  and  the  corresponding  figure  for 
C2F6  can  be  overstated  by  a  factor  of  up 
to  10  because  of  failure  to  properly 
account  for  dilution  (Burton,  2007). 


In  OUT  analysis  of  the  emissions 
thresholds,  w'e  considered  thresholds  of 
1,000  mtC02e,  10,000  mtC02e,  25,000 
mtC02e,  and  100,000  mtC02e  per  year. 

To  estimate  the  number  of 
semiconductor  facilities  that  would 
have  to  report  under  each  of  the  various 
thresholds,  we  estimated  emissions  for 
each  facility  in  the  U.S.  by  using  IPCC 
Tier  1  emission  factors.  These  emissions 
estimates  were  then  evaluated  to 
determine  how  many  facilities  would 
meet  the  various  thresholds.  To  estimate 
the  collective  emissions  from  the 
facilities  that  would  have  to  report 
under  the  various  thresholds,  we  used 
information  from  EPA’s  PFC  Reduction/  , 
Climate  Partnership  for  Semiconductors 
and  the  EPA  PFC  Emissions  Vintaging 
Model. 

To  estimate  the'number  of  LCD  and 
PV  facilities  that  would  have  to  report 
under  the  various  thresholds,  as  well  as 
the  collective  emissions  from  these 
facilities,  we  used  IPCC  Tier  1  emission 
factors.  Because  IPCC  emission  factors 
for  MEMS  are  not  available,  the  number 
of  facilities  that  would  have  to  report 
and  the  collective  emissions  from  these 
facilities  were  determined  using  an 
emission  factor  based  on  a  relevant  IPCC 
Tier  1  emission  factor  for  semiconductor 
production.®  All  of  our  analyses 
assumed  no  abatement. 

Table  4  of  this  preamble  shows 
emissions  and  facilities  that  would  be 
captured  by  the  respective  emissions 
thresholds. 


table  4 — Threshold  Analysis  for  Electronics  Industry 


Emission  threshold  level  metric  tons  C02e/yr 

Total 

national 

emissions 

Total  number 
of  facilities 

1 _ 

Emissions  covered 

Facilities  coverdd 

metric  tons 
C02e/yr 

Percent 

Facilities 

Percent 

1,000  . 

5,984,463 

5,962,091 

99.6 

165 

76 

10,000  . 

5,984,463 

5,813,200 

97 

114 

53 

25,000  . 

5,984,463 

5,622,570 

94 

94 

44 

100,000  . 

5,984,463 

4,737,622 

79 

55 

26 

We  selected  the  25,000  mtC02e  per 
year  threshold  because  it  maximizes 
emissions  reporting,  while  excluding 
small  facilities  that  do  not  contribute 


significantly  to  the  overall  GHG 
emissions. 

Table  5  of  this  preamble  shows  the 
estimated  emissions  and  number  of 


facilities  that  would  report  for  each  type 
of  source  under  the  proposed  emissions- 
based  thresholds. 


Table  5— Summary  of  Rule  Applicability  Under  the  Proposed  Thresholds 


Total  emis¬ 
sions  of 
source 
(metric  tons 
C02e) 

Emissions  covered 

Facilities  covered 

Emissions  source 

Threshold 

total  national 
facilities 

metric  tons 
C02e/yr 

Percent 

Facilities 

Percent 

Semi-conductors  . 

25,000  Mt  CO2  Eq . 

175 

5,741,676 

5,492,066 

96 

91 

52 

’’  For  a  more  detailed  explanation  of  MEMS 
default  factor,  please  refer  to  the  Electronics 
Manufacturing  TSD  (EPA-HQ-OAR-2009-0927). 


®For  a  more  detailed  explanation  of  MEMS 
default  emission  factor,  please  refer  to  the 


Electronics  Manufacturing  TSD  (EPA-HQ-OAR- 
2009-0927). 
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Table  5— Summary  of  Rule  Applicability  Under>the  Proposed  Thresholds— Continued 


Emissions  source 

Threshold 

Total  national 
facilities 

1  Total  emis¬ 
sions  of 
source 
\  (metric  tons 
COze) 

Emissions  covered 

Facilities  covered 

metric  tons 
CO.e/yr 

Percent 

Facilities 

Percent 

MEMS  . 

25,000  Mt  CO2  Eq . 

12 

146,115 

96,164 

66 

2 

17 

LCD  . .'..... . 

25,000  Mt  CO.  Eq . 

9 

23,632 

0 

0 

0 

0 

PV  .; . 

25,000  Mt  CO.  Eq . 

20 

73,039 

34,340 

47 

1 

5 

The  proposed  emissions-based 
thresholds  are  estimated  to  include 
approximately  50  percent  of 
semiconductor  facilities  and  between 
approximately  5  percent  and  17  percent 
of  the  facilities  manufacturing  PV  and 
MEMS,  respectively.  At  the  same  time, 
the  thresholds  are  expected  to  cover 
nearly  96  percent  of  fluorinated  GHG 
emissions  from  semiconductor  facilities, 
66  percent  of  fluorinated  GHG 
emissions  from  facilities  manufacturing 
MEMS,  and  47  percent  of  fluorinated 
GHG  emissions  from  facilities 
manufacturing  PV.  Combined,  these 
emissions  are  estimated  to  account  for 
close'to  94  percent  of  fluorinated  GHG 
emissions  from  the  electronics  industry 
as  a  whole. 

Based  on  our  current  analysis, 
facilities  manufacturing  LCDs  are  not 
expected  to  meet  the  proposed 
threshold.  In  addition,  only  2  MEMS 
facilities  emd  1  PV  facility  are  expected 
t«  be  covered.  The  data  and  information 
that  we  currently  have  on  MEMS,  LCD, 
and  PV  manufacturing,  however,  is 
limited  and  incomplete.  We  are 
including  these  sectors  because  they 
have  similar  fluorinated  GHG  and  N2O 
use  and  manufactming  processes  as 
those  of  semiconductor  manufacturing 
cmd  they  are  high  growth  sectors.  We 
estimate  that  emissions  from  MEMS, 
LCD,  and  PV  may  be  higher  than  our 
data  show  currently  and  we  expect  them 
to  increase  in  the  future. 

For  additional  background 
information  on  the  threshold  analysis, 
fefer  to  the  Electronics  Manufacturing 
TSD.  For  specific  information  on  costs, 
including  unamortized  first  year  capital 
expenditures,  please  refer  to  the  EIA 
and  the  EIA  cost  appendix. 

5.  Selection  of  Proposed  Monitoring 
Methods 

We  are  proposing  methods  to  monitor 
and  estimate  fluorinated  GHG  and  N2O 
emissions  from  semiconductor,  LCD, 
MEMS,  and  PV  manufacture.  The 
proposed  methods  discussed  below 
include  the  following:  (a)  Estimating 
emissions  from  cleaning  and.etching 
processes;  (b)  estimating  facility  N2O 
emissions;  (c)  estimating  emissions  from 
heat  transfer  fluids;  and  (d)  reporting 


controlled  emissions  from  abatement 
equipment.  The  methods  described  and 
proposed  in  this  section  are  for 
estimating  emissions  that  would  be 
required  to  be  reported  under  this 
subpart  (see  proposed  sections  98.93 
and  98.94).  It  is  important  to  note  that 
these  methods  differ  from  those 
proposed  in  the  section  above  which  are 
for  determining  applicability  of  the 
subpart. 

a.  Methods  for  Estimating  Emissions 
From  Cleaning  and  Etching  Processes 

We  are  proposing  different  methods 
for  estimating  fluorinated  GHG 
emissions  from  etching  and  cleaning 
based  on  whether  the  facility  is  a 
semiconductor  manufacturer  or  an  LCD, 
MEMS,  or  PV  manufacturer. 

Method  for  Semiconductor  Facilities. 
Under  this  proposal,  all  semiconductor 
manufacturers  that  have  emissions 
equal  to  or  greater  than  25,000  mtC02e 
would  be  required  to  estimate  and 
report  emissions  from  etching  and 
cleaning  using  one  of  two  approaches. 
First,  we  are  proposing  an  approach, 
hereinafter  referred  to  as  the  “Refined 
Method,”  that  is  based  on: 

(1)  Gas  consumption  as  calculated 
using  the  facility’s  purchase  records, 
inventory,  and  gas-  and  facility-specific 
heel  factors, 

(2)  Facility-specific  methods  for 
apportioning  gas  consumption  by 
process  category  ^  using  indicators  of 
GHG-using  activity  (e.g.,  wafer  passes), 

(3)  Emission  factors  for  utilization  and 
by-product  formation  rates  based  on 
refined  process  categories  (e.g., 
categories  with  more  specificity  than  the 
simpler  cleaning  and  etching  categories 
listed  in  the  2006  IPCC  Guidelines),  and 

(4)  Methods  for  reporting  controlled 
emissions  (as  proposed  below). 

Alternatively,  we  are  proposing  to 
permit  those  facilities  that  have 
monitoring  infrastructure  or  the 
necessary  data  to  estimate  emissions 


®  For  purposes  of  electronic  manufacturing, 
“process  category”  is  a  set  of  similar  manufacturing 
steps,  performed  for  the  same  purpose,  associated 
with  substrate  (e.g.,  wafer)  processing  during  device 
manufacture  for  which  fluorinated  GHG  and  N2O 
emissions  and  fluorinated  GHG  and  N2Q  usages  are 
calculated  and  reported. 


obtained  through  recipe-specific 
measurements  to  report  their  emissions 
using  their  data  by  following  an 
approach  consistent  with  the  2006  IP(X 
Tier  3  method.  In  addition,  for  those 
semiconductor  manufacturers  that 
fabricate  electronic  devices  on  wafers  of 
measuring  greater  than  300  mm  in 
diameter,  we  are  proposing  to  require 
that  they  estimate  and  report  their 
emissions  using  recipe-specific 
measurements  and  follow  an  approach 
consistent  with  the  IPCC  Tier  3  method. 
Each  of  these  approaches  is  discussed 
below. 

Refined  Method. 

The  Refined  Method  would  apply  to 
all  covered  semiconductor  facilities  and 
would  not  make  a  distinction  between 
relatively  large  and  other  facilities.  In 
the  paragraphs  below,  we  discuss  in 
detail  each  one  of  the  components  we 
are  proposing  to  require  under  this 
approach. 

Gas  consumption  as  calculated  using  ' 
the  facility’s  purchase  records, 
inventory,  and  gas-  and  facility-specific 
heel  factors.  Notwithstanding  the 
definition  of  “heel”  in  subpart  A  of  this 
rule,i°  we  are  proposing  that  for 
purposes  of  electronics  manufacturing 
that  a  heel  means,  “the  amount  of  gas 
that  remains  in  a  gas  cylinder  or 
container  after  it  is  discharged  or  off¬ 
loaded  (this  may  vary  by  cylinder  or 
container  type  and  facility).”  We  are  not 
planning  to  use  the  subpart  A  definition 
because  it  contains  a  default  value  of  10 
percent.  In  this  action,  we  are  proposing 
to  require  facilities  to  calculate  gas-  and 
facility-specific  heel  factors  rather  than 
using  a  default  value. 

As  part  of  determining  each  facility’s 
overall  usage  of  each  gas  for  a  reporting 
period,  we  are  proposing  that  a  facility 
use  their  purchase  records,  inventory, 
and  gas-  and  facility-specific  heel 
factors.  More  specifically,  for  each 
cylinder/container  type  for  each  gas 
used,  we  are  proposing  that 
semiconductor  facilities  be  required  to 
base  their  heel  factors  on  the  residual 


10  Pursuant  to  subpart  A  of  the  Final  MRR,  “heel” 
means  the  amount  of  gas  that  remains  in  a  shipping 
container  after  it  is  discharged  or  off-loaded  (that  is 
no  more  than  ten  percent  of  the  volume  of  the 
container). 
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weight  or  pressure  of  the  gas  cylinder  or 
container  that  a  facility  uses  to  change 
out  that  cylinder/container.  This  is 
common  practice  in  the  industry  and  is 
typicedly  referred  to  as  the  “trigger  point 
for  change  out.”  These  points,  one  for 
each  gas  and  cylinder/container  type, 
together  with  the  initial  container  mass 
or  pressure,  are  used  to  calculate  the 
unused  gas  for  each  container,  which 
when  expressed  as  a  fraction  of  the 
initial  amount  in  the  container  is  the 
“heel”  (or  unused  fraction  of  the 
container).  This  gas-  and  facility- 
specific  heel  factor  would  then  be 
applied  to  each  container  for  that  gas  to 
determine  the  net  amount  of  that  gas 
used  at  a  facility.  In  cases  where  the 
“trigger  point  for  change  out”  used  at  a 
facility  differs  by  more  than  one 
percentage  point  from  that  used  to 
calculate  the  previous  gas-specific  heel 
factor,  we  propose  that  the  gas-  and 
facility-specific  heel  factor  must  be 
recalculated. 

Currently  most  semiconductor 
facilities  rely  upon  the  IPCC  default  heel 
factor  of  10  percent  and  apply  that  value 
to  each  cylinder/container.  Based  on 
information  provided  in  an  industry 
study  of  facility-specific,  gas-specific 
heel  factors,  the  heel  factor  in  a  given 
facility  for  individual  cylinders/ 
containers  can  vary  from  3  percent  to  25 
percent.  Given  this  variation,  we 
conclude  that  gas-  and  facility-specific 
heel  factors  would  provide  improved 
accuracy  in  emissions  estimates  over  the 
use  of  the  IPCC  default  heel  factor. 

We  understand  that  there  are 
exceptional  circumstances  when 
facilities  do  not  always  change 
cylinders/containers  exactly  when  they 
reach  the  targeted  residual  weight  or 
pressure.  In  those  instances,  which  we 
expect  are  infrequent,  we  are  proposing 
that  the  cylinder/container  must  be 
weighed  or  the  pressure  measured  using 
a  pressure  gauge;  as  opposed  to  using 


the  facility-wide  gas-specific  heel  factor 
as  part  of  determining  the  net  amount  of 
gas  used  at  a  facility.  We  are  projjosing 
to  define  an  exceptional  circumstance  as 
one  which  the  cylinder/container  is 
changed  at  a  residual  mass  or  pressure 
that  differs  by  more  than  20  percent 
from  the  “trigger  point  for  change  out.” 
We  request  comment  on  the  frequency 
of  these  exceptional  circumstances  and 
also  the  percentage  difference  (i.e.  20 
percent)  for  which  we  are  proposing  to 
require  that  the  exceptional  cylinder/ 
container  be  weighed  or  the  pressure 
measured. 

When  taking  an  annual  inventory,  we 
understand  that  multiple  cylinders/ 
containers  are  in  service.  We  request 
comment  on  the  significance  of  ‘ 
accounting  for  the  quantity  of 
fluorinated  GHGs  or  N2O  remaining  in 
cylinders/containers  in  service  at  the 
end  of  the  reporting  period.  We  also 
request  comment  and  detailed 
information  on  other  methods  and 
technologies  (j.e.  other  than  purchase 
records)  that  facilities  may  be  using  for 
determining  annual  gas  consumption 
(e.g.,  recorded  data  from  an  automated 
gas  inventory  system). 

We  are  proposing  that  all  flowmeters, 
weigh  scales,  pressure  gauges,  and 
thermometers  used  to  measure 
quantities  that  are  monitored  or  used  in 
calculations  in  this  proposal  have  an 
accuracy  and  precision  of  1  percent  of 
full  scale  or  better.  We  request  comment 
on  this  requirement  including 
alternative  accuracy  and  precision 
requirements  and  detailed  information 
about  why  particular  instruments  can 
not  meet  the  proposed  1  percent 
standard. 

Apportioning  gas  consumption  to 
process  categories.  Estimating  facility 
emissions  requires  apportioning  annual 
facility-wide  gas  consumption  across  a 
facility’s  emitting  process  categories  by 
way  of  applying  facility-specific 


apportioning  factors.  A  facility’s 
uncontrolled  einissions  are  the  product 
of  that  apportioned  gas  consumption 
and  the  corresponding  emission  factor. 
To  determine  the  share  of  each  gas  used 
by  each  process  category,  we  are 
proposing  to  require  that  semiconductor 
facilities  use  a  quantifiable  indicator  (or 
metric)  of  gas  usage  activity.  More 
specifically,  we  are  proposing  facilities 
track  wafer  passes  as  an  indicator  of 
activity  with  which  to  apportion  the 
facility’s  gas  consumption.  Wafer  passes 
is  a  count  of  the  number  of  times  a 
silicon  wafer  is  processed  for  a  specific 
process  category.  The  total  number  of 
wafer  passes  over  a  reporting  year  is  the 
number  of  wafer  passes  per  tool  times 
the  number  of  operational  process  tools 
during  the  reporting  year. 

To  illustrate  a  case  where  wafer 
passes  is  used  as  a  facility-specific 
engineering  model,  consider  a  facility 
that  uses  NF3  for  chamber  cleaning  with 
remote  plasma  systems  and  for  etching 
polysilicon  and  oxide  films.  With 
knowledge  of  the  NFa-specfic  heel  and 
the  number  of  NF3  containers  used,  the 
facility  knows  the  amount  of  NF3 
consumed.  To  estimate  emissions,  the 
facility  must  now  apportion  NF3  usage 
between  the  chamber  cleaning  and 
oxide  and  polysilicon  etching  processes. 
To  do  this  it  might  use  the  total  number 
of  wafer  passes  through  each  and  every 
NF3-cleaning  system  together  with  the 
time  and  nominal  (not  measured  actual) 
gas  flow  rate  for  each  and  every  NF3- 
cleaning  system  and  the  corresponding 
figures  for  oxide  and  polysilicon  etch 
processes  to  arrive  at  the  proportion  of 
NF3  used  for  cleaning  chambers  and 
etching  oxide  and  polysilicon  films. 
Once  developed,  these  apportioning 
factors  would  be  used  to  estimate  NF3 
gas  usage  for  the  cleaning  and  etching 
process  categories  proposed  in  our 
method.  This  example  is  illustrated 
further  in  Table  6  of  this  preamble. 


Table  6 — Illustrative  Calculation  for  NF3  Example  at  One  Facility 


Gas  type — annual  usage,  kg. 

Process  category 

Apportioning 

factor 

i _ 

Process  cat¬ 
egory  gas 
usage,  kg. 

NF3— 56,286  kg  . .-. . 

RPS  Chamber  Cleaning  . .'. . 

Polysilicon  Etch . 

Oxide  Etch  . ; . . . . 

Annual  gas  usage  presented  is  the  modeled  usage  not  the  nominal  usage. 


We  request  comment  on  using  wafer 
passes  as  an  appropriate  quantifiable 
indicator  of  activity,  and  on  our 
description  and  example  of  how  it 
would  be  used. 

We  recognize  that  facilities  may  use 
other  types  of  quantifiable  indicators  of 


gas-usage  activity  data  to  develop 
facility-specific  engineering  models  to 
estimate  gas  consumption.  We  may 
include  additional  indicators  as  options 
in  the  final  rule  if  they  are  quantifiable 
and  if  we  receive  adequate  information 
regarding  how  they  were  developed  and 


how  they  are  used,  including 
descriptions,  examples,  and  any 
additional  information  that  may  be 
necessary  to  understand  how  such 
indicators  of  activity  would  be 
developed  and  used  in  a  facility-specific 
engineering  model  to  apportion  annual 
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facility-wide  gas  usage  across  a  facility’s 
emitting  process  categories.  The  use  of 
engineering  judgment,  for  example,  is 
not  based  on  a  quantitative  metric  and 
would  not  be  considered  an  acceptable 
quantifiable  indicator  of  gas  usage.  We 
also  request  comment  on  the  use  of  a 
representative  sampling  method  for 
tracking  activity  indicators  such  as 
wafer  passes  that  may  be  used  in  the 
engineering  model. 

In  many  cases,  EPA  anticipates  that 
the  development  of  apportioning  factors 
will  result  in  a  facility-wide 
consumption  estimates  that  are 
independent  of  the  estimates  calculated 
using  purchase  records,  inventory,  and 
facility-specific  heel  factors.  In  such 
cases,  we  propose  that  facilities  report 
these  consumption  estimates. 

Emission  factors  for  refined  process 
categories.  We  are  proposing  that 
semiconductor  facilities  estimate  their 
emissions  using  a  specific  set  of  process 
categories.  Our  proposed  method  would 
simplify  the  reporting  requirements  as 
compared  to  the  2006  IPCC  Tier  3 
method  by  lowering  the  number  of 
emitting  process  categories  from  up  to 
455  per  facility  down -to  a  fixed  figure 
of  approximately  nine.  Our  goal  in 
establijhing  the  process  categories  is  to 
account  for  most  of  the  variability  in 
emission  factors  across  processes  while 
limiting  the  total  number  of  process 
categories  whose  gas  usage  must  be 
tracked  by  semiconductor  facilities. 

Under  this  approach,  we  are 
proposing  to  require  reporting  of 
fluorinated  GHG  emissions  for  the 
following  nine  emitting  process 
categories:  four  subcategories  for  wafer 
patterning  (etching),  three  subcategories 
for  chamber  cleaning,  and  two 
subcategories  for  wafer  cleaning.  The 
nine  process  categories  we  are 
proposing  account  for  distinct  and 
widely-used  manufacturing  activities 
during  production  of  discrete,  logic  and  . 
memory  devices.  We  anticipate  that 
these  nine  categories  effectively  capture 
current  and  projected  processes  and  the 
differences  in  emission  factors  across 
various  semiconductor  manufacturing 
technologies. 

Our  proposed  definitions  of  these 
nine  emitting  categories  are: 

Wafer  patterning'subcategories: 

Oxide  etch  means  any  process  using 
fluorinated  GHG  reagents  to  selectively 
remove  Si02,  SiOx-based  or  fully 
organic-based  thin-film  rhaterial  that  has 
been  deposited  on  a  wafer  during 
semiconductor  device  manufacturing. 

Nitride  etch  means  any  process  using 
fluorinated  GHG  reagents  to  selectively 
remove  SiN,  SiON,  Si3N4.  SiC,  SiCO, 
SiCN,  etc.  (represented  by  the  general 
chemical  formula,  SiwOxNyXz  where 


w,x,y  and  z  are  zero  or  integers  and  X 
can  be  some  other  element  such  as 
carbon)  that  hats  been  deposited  on  a 
wafer  during  semiconductor 
manufacturing. 

Silicon  etch  also  often  called 
polysilicon  etch  means  any  process 
using  fluorinated  GHG  reagents  to 
selectively  remove  silicon  during 
semiconductor  manufacturing. 

Metal  etch  means  any  process  using 
fluorinated  GHG  reagents  associated 
with  removing  metal  films  (such  as  * 
aluminum  or  tungsten)  that  have  been 
deposited  on  a  wafer  during 
semiconductor  manufacturing. 

Chamber  cleaning  subcategories: 

In  situ  plasma  means  cleaning  thin- 
film  production  chambers,  after 
processing  one  or  more  wafers,  with  a 
fluorinated  GHG  cleaning  reagent  that  is 
dissociated  into  its  cleaning 
constituents  by  a  plasma  generated 
inside  the  chamber  where  the  film  was 
produced. 

Remote  plasma  system  means 
cleaning  thin-film  production  chambers, 
after  processing  one  or  more  wafers, 
with  a  fluorinated  GHG  cleaning  reagent 
dissociated  .by  a  remotely  located  (e.g., 
upstream)  plasma  source. 

In  situ  thermal  means  cleaning  thin- 
film  production  chambers,  after 
processing  one  or  more  wafers,  with  a 
fluorinated  GHG  cleaning  reagent  that  is 
thermally  dissociated  into  its  cleaning 
constituents  inside  the  chamber  where 
the  thin-film  (or  thin  films)  was  (were) 
produced. 

Wafer  cleaning  subcategories: 

Bevel  cleaning  means  any  process 
using  fluorinated  GHG  reagents  with 
plasma  to  clean  the  edges  of  wafers 
during  semiconductor  manufacture. 

Ashing  means  any  process  using 
fluorinated  GHG  reagents  with  plasma 
to  remove  photoresist  materials  during 
wafer  manufacture. 

We  request  comment  on  the  nine 
process  categories  we  are  proposing, 
their  definitions  as  specified  above,  and 
whether  they  clearly  define  a  specific 
process  without  ambiguity.  In  addition 
we  request  comment  on  whether  the 
categories  should  be  further  refined  to 
better  capture  the  variability  in  emission 
rates  among  fluorinated  GHG  using 
manufacturing  activities  (e.g.,  whether 
any  additional  categories  should  be 
added  or  whether  the  proposed 
categories  should  be  combined,  and  the 
definition  of  those  categories). 

Under  this  approach  of  defining  a 
specific  set  of  process  categories,  we  are 
also  considering  additional  patterning 
and  chamber  cleaning  subcategories. 

The  alternative  patterning  subcategories, 
which  may  replace  or  complement  the 
four  thin-film  based  subcategories 


defined«previously,  are:  contact  etch, 
self-alignment  contact  etch,  gate  etch, 
deep  trench  etch,  isolation  trench  etch, 
through  silicon  vias  and  regular  vias. 
Each  of  these  subcategories  represents  a 
specific  feature  achieved  through 
etching  (instead  of  subcategories  based 
on  the  type  of  thin  film  etched). 

Alternative  chamber  cleaning 
categories  may  distinguish  between  the 
types  of  films  being  removed  from  the 
chamber  during  cleaning.  These  might 
include  distinguishing  between 
chambers  coated  with  tungsten  and 
silicon-based  films,  or  distinguishing 
between  thin-film  deposition  equipment 
manufacturers.  We  request  comment  on 
these  additional  process  categories  and 
whether  or  not  we  should  include 
alternative  process  categories  in 
addition  to  the  nine  process  categories 
that  we  are  proposing.  We  also  request 
comment  on  other  methods  of 
categorizing  processes  and  detailed 
information  on  those  categories. 

We  are  proposing  nine  process 
categories  differentiated  by  production 
technology  generation  [i.e.,  wafer  size). 
For  each  of  the  proposed  nine  process 
categories,  we  are  proposing  to  establish 
a  default  emission  factor  within  a  range 
of  values  presented  in  Tables  1-6, 1-7, 

1-8  of  subpart  I.  Within  each  process 
category,  factors  account  for  (1)  the  mass 
fraction  of  the  input  gas  that  is  utilized 
during-  (i.e.,  not  emitted  from)  the 
process  and  (2)  the  mass  of  each 
fluorinated  GHG  by-product  formed  as  a 
fraction  of  the  mass  of  the  dominant 
fluorinated  GHG  input  gas  used.^i  EPA 
is  proposing  a  range  of  values  for  each 
default  emission  factor  because  the 
Agency  has  not  yet  received  sufficient 
data  to  select  a  specific  value  within 
each  range. 

To  develop  the  proposed  ranges  for 
each  emission  factor,  EPA  requested 
from  semiconductor  device 
manufacturers  and  equipment  suppliers, 
information  on  utilization  and  by¬ 
product  formation  rates  and  details  on 
the  associated  measurement  approach 
(e.g.,  measured  in  accordance  with  the 
2006  ISMI  Guidelines).  EPA  evaluated 
the  data  received  as  well  as  the  standard 
deviations  provided  in  Table  6.9  from 
Chapter  3  of  the  2006  IPCC  Guidelines. 

F or  additional  information  on  how  the 
ranges  were  developed,  please  refer  to 
the  Electronics  Manufacturing  TSD 
(EPA-HQ-OAR-2009-0927). 

In  a  final  rule,  EPA  intends  to  publish 
default  emission  factors  for  gas 
utilization  and  by-product  formation 
rates  for  each  process  category. 


n  In  the  case  of  mixtures  of  fluorinated  GHGs,  the 
“dominant”  fluorinated  GHG  constitutes  the  largest 
mass  of  gas  used  for  that  process. 
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differentiating  amongst  150  mm,  200 
mm  and  300  mm  wafer  technology  to 
the  extent  feasible.  To  this  end,  EPA 
requests  additional  utilization  and  by¬ 
product  formation  rates  and  supporting 
information  on  how  they  were 
developed.  More  specifically,  EPA 
requests  emission  factors  and  by¬ 
product  formation  rates  and  information 
including  but  not  limited  to  the  specific 
measurement  method  used  (e.g., 
measurement  using  the  2006  ISMI 
Guidelines),  the  date  of  measurement, 
achievement  of  fluorine  mass  balance, 
associated  standard  deviations  of 
measured  factors,  the  relevant  emissions 
process  types  and  categories  (for  the 
patterning/ etching  process  type  noting 
both  film  type  and  etched  feature  where 
applicable),  substrate  size  (j.e.,  150  mm, 
200  mm,  or  300  mm),  the  number  of 
wafers  used  in  the  measurement  study, 
and  the  equipment  manufacturer  name 
and  model  number  where  not 
considered  confidential. 

Using  additional  data  received,  EPA 
intends  to  develop  default  emission 
factors  for  each  process  category  using 
a  method  of  aggregation  similar  to  the 
2006  IPCC  factor  development 
methodology.^^  Where  available 
emission  factor  data  are  very  limited  or 
produce  highly  uncertain  average 
factors,  EPA  may  develop  emissions 
factors  that  are  conservative  and  less 
likely  to  underestimate  actual 
emissions.  If  additional  data  are 
received  in  a  timely  fashion,  EPA  may 
develop  draft  emission  factors  prior  to 
issuance  of  the  final  rule  and  will 
determine  an  appropriate  way  to 
promptly  and  clearly  inform  the 
regulated  cornmunity.  We  welcome 
comments  on  such  draft  emission 
factors,  recognizing  that  depending  on 
when  the  emission  factors  are  made 
available,  such  comments  could  be 
submitted  after  the  close  of  the  formal 
comment  period.  We  will  make  every 
effort  to  consider  such  comments, 
including  late  comments,  to  the  extent 
practicable  in  the  development  of  the 
final  rule. 

In  developing  emission  factors  for  the 
final  rule,  EPA  is  also  considering 
developing  weighted  average  emission 
factors,  for  each  wafer  technology,  with 
the  weights  based  on  the  market 
penetration  rates  of  process  recipes  used 
in  current  device^manufacturing 
practices. 13  Such  weighted  emission 


*2  For  additional  information  on  the  2006  IPCC 
factor  development  methodology,  see  Emission 
Factors  for  Semiconductor  Manufacturing:  Sources, 
Methods,  and  Results  (February  2006)  available  in 
the  docket  (EPA-HQ-OAR-2009-0927). 

Note,  in  the  creation  of  the  IPCC  factors, 
sufficient  information  was  not  available  to  weigh 


factors,  if  possible,  may  better  represent 
actual  emissions  from  installed 
manufacturing  equipment  and  operating 
processes.  We  request  comment  on 
using  a  weighting  scheme  and  detailed 
information  on  how  it  would  be 
developed  and  implemented. 

The  uncertainties  associated  with  the 
2006  IPCC  Tier  2b  method  are 
associated  with  aggregating,  for  each 
gas,  all  usage  into  just  two  process 
categories  [i,e.,  etching  and  chamber 
cleaning)  and  all  wafer  technologies 
[i.e.,  150  mm,  200  mm,  and  300  mm 
wafer  sizes)  into  one,  and  giving  equal 
weights  to  all  process  recipes.  A  method 
based  on  refined  processes  categories 
keeps  (hose  processes  separate,  which 
reflects  actual  device  manufacturing 
practices  and  as  a  result,  produces  a 
more  representative  and  accurate 
emissions  estimate. 

As  an  alternative,  we  are  also 
considering  an  approach  where  each 
facility  would  develop  for  themselves  or 
acquire  from  process  equipment 
manufacturers  emission  factors  (i.e.,  gas 
utilization  and  by-product  formation 
rates)  for  the  nine  process  categories. 
Under  this  approach,  we  would  require 
the  gas  utilization  and  by-product 
formation  rates  to  be  developed  using 
the  2006  ISMI  Guidelines.  Facilities 
would  be  required  to  construct  and 
apply  averages  for  each  process 
category.  One  advantage  of  this 
approach  is  that  these  facility-specific 
emission  factors  would  be  expected  to 
be  more  representative  of  the  particular 
processes  at  that  facility  than  the  default 
emission  factors.  On  the  other  hand,  we 
estimate  the  burden  associated  with 
each  facility  developing  its  own 
emission  factors  would  be  greater 
compared  to  using  the  factors  published 
by  EPA.  We  request  comment  on  this 
approach. 

We  recognize  that  given  the  dynamic 
manufacturing  processes  by  the 
industry,  updates  to  the  process 
categories  and  emission  factors  may  be 
necessary.  We  request  comment  on  the 
frequency  with  which  those  should  be 
updated. 

We  estimate  that  our  Refined  Method 
will  result  in  a  reduction  in  burden  for 
the  large  semiconductor  facilities 
(annual  capacities  greater  than  10,000 
m  3  silicon)  and  an  increase  in  accuracy 
as  compared  to  the  IPCC  Tier  2b 
method.  We  estimate  the  uncertainty 
■  from  using  a  set  of  refined  process 
categories  to  be  roughly  one-half  the 
uncertainty  of  the  Tier  2b  method, 
assuming  similar  methods  for 
apportioning  gas  usage  for  each  method. 


each  general  process  type  (j.e.,  etch  and  clean 
categories  for  the  IPCC  Tier  2b  method). 


For  the  Tier  2b  method  the  fluorinated 
GHG  consuming  processes  used  during 
semiconductor  production  are  collapsed 
into  just  two  categories,  resulting  in 
considerable  variability  for  each 
category.  For  the  Refined  Method  there 
are  nine  fluorinated  GHG-using 
categories,  resulting  in  less  variability, 
on  average,  per  category.  Please  refer  to 
the  Electronics  Manufacturing  TSD  for  a 
more  detailed  discussion  of  our 
uncertainty  analysis. 

For  the  relatively  smaller 
semiconductor  facilities  (annual 
production  of  less  than  10,500  m  ^  of 
silicon)  we  estimate  an  increase  in 
burden  as  compared  to  our  initial 
proposal  where  we  required  the  use  of 
the  2006  IPCC  Tier  2b  method;  however, 
we  anticipate  that- these  facilities  have 
the  necessary  data  available  to  comply. 
The  increase  in  burden  for  estimating 
emissions  using  the  Refined  Method,  as 
opposed  to  the  IPCC  Tier  2b  method, 
can  be  attributed  to  the  increased  level 
of  effort  to  distinguish  between  nine 
refined  process  categories  in 
comparison  to  two  broad  clean  and  etch 
categories,  respectively. 

Recipe-specific  measurenwnts.  As  an 
alternative  to  the  Refined  Method  where 
EPA  default  factors  would  be  used,  we 
are  also  proposing  to  permit  those 
facilities  that  have  monitoring 
infrastructure  or  the  necessary  data  to 
estimate  emissions  obtained  through 
recipe-specific  measurements  to  report 
their  emissions  using  their  data  (see 
proposed  sections  in  98.93  98.94(d))/ 
This  approach,  consistent  with  the  2006 
IPCC  Tier  3  method,  is  based  on  (1)  gas 
consumption  as  calculated  using  the 
facility’s  purchase  records,  inventory, 
and  gas-and  facility-specific  heel  factors 
(as  described  above),  (2)  facility-specific 
methods  for  apportioning  gas 
consumption  by  individual  process 
using  indicators  of  GHG-using  activity, 

(3)  recipe-specific  gas  utilization  and 
by-product  formation  factors,  and  also 

(4)  methods  for  reporting  controlled 
emissions  from  abatement  devices  (as 
proposed  below).  Under  this  approach, 
gas  utilization  and  by-product  formation 
rates  would  be  required  to  be  developed 
using  the  2006  ISMI  Guidelines  for  all 
fluorinated  GHG-using  process  types  at 
that  facility. 

According  to  information  provided  by 
one  of  the  commenters  in  response  to 
our  initial  proposal,  only  one  company 
currently  estimates  their  emissions 
using  an  approach  consistent  with  the 
Tier  3  method.  Nevertheless,  if  a  facility 
is  using  a  method  that  provides  more 
accurate  data,  then  we  believe  that  they 
should  be  permitted  to  use  such 
method.  We  request  comment  on  the 
number  of  companies  that  are  currently 
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or  expecting  to  in  the  near  future,  report 
their  emissions  using  this  method. 

We  are  also  proposing  to  require 
semiconductor  manufacturers  that 
fabricate  devices  on  wafers  measuring 
larger  than  300  mm  in  diameter  to 
estimate  their  emissions  based  on  an 
approach  consistent  with  the  IPCC  Tier 
3  method  and  gas-  and  facility-specific 
heel  factors  for  estimating  and  reporting 
GHG  emissions.  Under  this  approach, 
gas  utilization  and  by-product  formation 
rates  would  be  required  to  be  developed 
using  the  2006  ISMI  Guidelines  for  all 
fluorinated  GHG  using  process  types  at 
that  facility.  We  understand  the 
industry’s  conversion  to  450  mm  is 
expected  to  begin  in  2011  or  shortly 
thereafter.  We  are  proposing  this 
requirement  because  we  estimate  that 
this  method  that  uses  recipe-specific  gas 
utilization  and  by-product  formation 
factors  results  in  the  most  accurate 
facility-specific  emission  estimate.  By 
including  this  requirement  for  only  the 
450  mm  or  larger  wafers  in  this 
proposal,  we  anticipate  a  reduction  in 
burden  as  compared  to  requiring 
existing  large  semiconductor  facilities  to 
estimate  their  emissions  using  an 
approach  consistent  with  the  IPCC  Tier 
3  method  for  the  smaller  sized  wafers  as 
well  (i.e.  300  mm  and  smaller).  We 
anticipate  a  reduction  in  burden 
because  emission  factors  (i.e.  gas 
utilization  and  by-product  formation 
rates)  can  be  developed  over  a  number 
of  years  as  semiconductor 
manufacturers  begin  to  transition  to  450 
mm  tools  and  develop  the  estimating 
and  reporting  inft-astructure.  The 
commissioning  process  for  new  tools  is 
an  ideal  opportunity  for  emission  factor 
development  and/or  verification.  We 
request  comment  on  requiring 
semiconductor  manufacturers  that 
fabricate  electronic  devices  on  wafers  of 
diameter  450  mm  or  larger  to  estimate 
their  emissions  based  on  an  approach 
consistent  with  the  IPCC  Tier  3  method: 

During  the  development  of  this 
proposal,  the  2006  International 
SEMATECH  Manufacturing  Initiative’s 
Guideline  for  Environmental 
Characterization  of  Semiconductor 
•Process  Equipment  was  revised  and 
republished  (December  2009).  We 
request  comment  on  requiring  the  use  of 
the  revised  version  of  the  ISMI 
Guidelines  to  measure  emission  factors 
as  opposed  to  the  2006  version  of  the 
ISMI  Guidelines,  and  also  information 
on  emission  factors  (including 
utilization  by-product  formation  rates) 
measured  using  the  revised  ISMI 
Guidelines. 

Method  for  LCD,  MEMS,  and  PV 
Facilities.  In  this  action  for  LCD,  MEMS, 
and  PV  facilities,  we  are  proposing  an 


approach  based  on  a  slightly  modified 
2006  IPCC  Tier  2b  method  which  would 
include  (1)  gas  consumption  calculated 
using  the  facility’s  purchase  records, 
inventory,  and  gas-  and  facility-specific 
heel  factors  (as  described  above  for 
semiconductor  manufacturing  facilities), 
(2)  gas  consumption  apportioned  to 
2006  IPCC  Tier  2b  broad  process 
categories,  clean  and  etch,  (3)  default 
emission  factors  consistent  with  the 
2006  IPCC  Tier  2b  factors,  and  (4) 
methods  for  reporting  controlled 
emissions  from  abatement  equipment 
(as  proposed  below). 

The  method  proposed  to  develop  the 
gas-  and  facility-specific  heel  factors  for 
LCD,  MEMS,  and  PV  facilities  is  the 
same  as  proposed  for  semiconductor 
facilities  including  the  provisions  for 
exceptional  circumstances.  Although  we 
don’t  have  complete  information  on 
how  LCD,  MEMS,  and  PV  facilities  are 
currently  estimating  their  emissions 
from  manufacture  and  how  they  are 
currently  accounting  for  heels,  their  gas 
use  and  manufacturing  processes  are  - 
similar  to  that  of  semiconductor 
manufacturing.  As  a  result,  we  have 
concluded  these  facilities  have  the  data 
required  to  develop  a  gas-  and  facility- 
specific  heel  factors  and  this  method 
can  be  implemented  with  minimal 
burden.  Similar  to  the  semiconductor 
manufacturing  case,  the  use  of  a  gas- 
and  facility-specific  heel  factor  is 
expected  to  result  in  improved  accuracy 
when  compared  to  the  IPCC’s  10  percent 
default  factor.  We  request  comment  on 
our  proposal  to  require  LCD,  MEMS, 
and  PV  facilities  to  use  gas-  and  facility- 
specific  heel  factors  and  our 
understanding  that  these  facilities  have 
the  data  to  develop  such  a  factor  with 
minimal  burden. 

Under  this  approach  consistent  with 
the  2006  IPCC  Tier  2b  method,  we 
propose  that  LCD,  MEMS,  and  PV 
manufacturing  facilities  use  the 
calculated  mass  of  gas  consumed  and 
apportion  this  amount  to  the  simplified 
process  categories  (i.e.  etch  and 
chemical  vapor  deposition  chamber 
cleaning.)  Tbe  associated  emission 
factors  including  utilization  and  by¬ 
product  formation  rates,  would  then  be 
used  to  calculate  uncontrolled 
fluorinated  GHG  emissions.  The 
emission  factors  being  proposed  are 
consistent  with  the  2006  IPCC  default 
values.  For  MEMS  manufacturing, 
where  an  IPCC  default  value  does  not 
exist,  we  propose  the  use  of  factors 
consistent  with  the  2006  IPCC  Tier  2b 
factors  for  semiconductor 
manufacturing.  We  selected  these 
factors  because  we  understand  MEMS 
manufacturing  is  silicon  wafer-based 


and  uses  processes  similar  to  those 
found  in  semiconductor  manufacturing. 

Additionally,  we  are  proposing  that 
LCD,  MEMS,  and  PV  manufacturing 
facilities  abide  by  the  requirements 
proposed  for  reporting  controlled 
emissions  from  abatement  systems  as 
proposed  below. 

We  are  requesting  information  on 
emissions  and  emission  factors  from 
LCD,  MEMS,  and  PV  manufacturing.  We 
are  requesting  such  information  as  a 
means  to  verify  that  the  Tier  2b 
emission  factors  for  each  of  the 
manufacturing  types  are  reflective  of 
current  fluorinated  GHG  emitting 
processes.  Based  on  new  information  we 
receive,  we  may  consider  updating  the 
emission  factors  in  the  final  rule. 

We  expect  that  LCD,  MEMS,  and  PV 
manufacturers  may  also  use  engineering 
models  and  quantifiable  indicators  [e.g., 
substrate-area  based)  of  manufacturing 
activity  for  apportioning  gas 
consumption  by  process  category 
similar  to  the  approach  described  for 
semiconductors  above  [e.g.,  wafer 
passes).  We  request  detailed  information 
on  those  indicators,  how  they  were 
developed,  and  how  they  are  used  in  a 
facility-specific  engineering  model  to 
apportion  annual  facility-wide  gas  usage 
across  a  facility’s  emitting  process 
categories. 

We  request  comment  on  permitting 
those  LCD,  MEMS,  and  PV 
manufacturing  facilities  that  have 
monitoring  infrastructure  or  the 
necessary  data  to  estimate  emissions 
obtained  through  recipe-specific 
measurements  to  report  their  emissions 
using  their  data  by  following  an 
approach  consistent  with  the  2006  IPCC 
Tier  3  method. 

Review  of  Existing  Reporting 
Programs  and  Methodologies  and 
Consideration  of  Alternative  Methods. 
EPA  considered  various  methods  for 
estimating  emissions  from  etching  and 
cleaning  processes  for  electronics 
manufacturing  facilities  including  the 
2006  IPCC  Tier  1,  2a,  2b,  and  Tier  3 
method  as  well  as  a  Tier  2b/3  hybrid 
which  would  apply  Tier  3  to  the  most 
heavily  used  fluorinated  GHGs  in  all 
facilities.  For  a  detailed  description  of 
our  evaluation  of  these  options,  please 
see  the  Electronics  Manufacturing 
section  of  the  initial  Mandatory 
Reporting  Rule  (74  FR  16499). 

For  this  proposal,  to  estimate 
emissions  from  all  semiconductor 
manufacturing  facilities,  we  are  also 
considering  the  alternative  of  a  modified 
Tier  2b  method  (our  preferred  option  for 
other  electronics  manufacturers)  which 
would  require  the  use  of  the  2006  IPCC 
Tier  2b  default  factors  and  gas-  and 
facility-specific  data  on  heels  and  gas 
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use  by  process  category.  This  approach 
would  be  based  on  a  modified  version 
of  the  2006  IPCC  Tier  2b  method  for 
estimating  emissions  and  would  require 
semiconductor  facilities  to  report 
emissions  using  (1)  gas  consumption  as 
calculated  using  the  facility’s  purchase 
records,  inventory,  and  gas-  and  facility- 
specific  heel  factors  (as  described 
above),  (2)  facility-specific  methods  for 
apportioning  gas  usage  hy  process 
category  using  indicators  of  activity  (as 
described  above,  e.g.,  wafer  pass),  (3) 
IPCC  Tier  2b  emission  factors,  and  (4) 
methods  for  reporting  controlled 
emissions  using  our  proposed  approach 
discussed  below.  We  request  comment 
on  this  approach. 

As  an  alternative  to  the  Refined 
Method,  we  are  also  considering 
requiring  all  semiconductor 
manufacturing  facilities  to  estimate  their 
emissions  using  an  approach  consistent 
with  the  IPCC  Tier  3  method  based  on 
(1)  gas  consumption  as  calculated  using 
the  facility’s  purchase  records, 
inventory,  and  gas-  and  facility-specific 
heel  factors,  (2)  facility-specific  methods 
for  apportioning  gas  consumption  hy 
individual  process  using  indicators  of 
GHG-using  activity,  (3)  recipe-specific 
gas  utilization  and  hy-product  formation 
factors,  atid  also  (4)  methods  for 
reporting  controlled  emissions  from 
abatement  devices  (as  proposed  below). 
Under  this  approach,  facilities  would  he 
required  to  develop  gas  utilization  and 
by-product  formation  rates  using  the 
2006  ISMI  Guidelines  for  all  fluorinated 
GHG-using  process  types  at  that  facility. 
We  request  comment  on  this  approach. 

Another  option  we  are  considering  is 
to  evaluate  emissions  from  electronics 
manufacturing  using  continuous 
emission  monitoring  system(s)  (GEMS). 
Under  this  approach,  facilities  would  be 
required  to  install  and  operate  GEMS  to 
measure  process  emissions.  A  typical 
electronics  manufacturing  facility  may 
have  many  individual  process  tools  that 
influence  emissions.  Process  tool 
exhaust  is  managed  within  the  facility 
using  stainless  steel  plumbing  and 
ductwork.  Due  to  the  complexity  of  the 
manufacturing  layout,  GEMS  would  be 
attached  either  to  every  tool  of  to  one 
or  more  final  exhaust  points  (e.g., 
scruhher  stacks).  One  possible  option  is 
to  use  Fourier  Transform  Infrared 
Spectrometers  (FTIRs)  in  scrubber 
stacks  to  measure  facility  emissions. 
FTIR  spectroscopy  is  presently  used  to 
conduct  short-term  fluorinated  GHG 
emission  measurements  from  single 
tools.  EPA  requests  comment  on  the  use 
of  GEMS  at  electronics  manufacturing 
facilities.  We  also  request  data  and  other 
information  evaluating  the  use  of  GEMS 


in  electronics  facilities  to  determine 
fluorinated  GHG  and  N2O  emissions. 

(b)  Method  for  Estimating  N2O 
Emissions 

We  are  proposing  that  electronics 
manufacturers  estimate  N2O  emissions 
from  chemical  vapor  deposition 
processes  and  all  other  electronics 
manufacturing  processes  such  as 
chamber  cleaning,  and  that  they 
estimate  those  emissions  using  the 
following  proposed  methods. 

To  estimate  N2O  emissions  from 
chemical  vapor  deposition  we  are 
proposing  the  use  of  a  facility-specific 
emission  factor  based  on  facility 
measurements  of  N2O  utilization  for 
chemical  vapor  deposition,  using  2006 
ISMI  Guidelines.  Under  this  approach, 
we  propose  to  permit  the  facility  to 
apply  the  average  N2O  utilization 
emission  factor  to  all  N2O  using 
chemical  vapor  deposition  recipes.  In 
cases  where  a  facility  has  not  developed 
a  facility-specific  N2O  utilization  factor 
for  chemical  vapor  deposition 
processes,  we  are  proposing  a  default 
value  in  the  range  of  0  to  40  percent.  We 
are  taking  comment  on  this  range  due  to 
a  lack  of  information  for  N2O  utilization 
for  chemical  vapor  deposition 
processes. 

In  comments  received  in  response  to 
our  initial  proposal,  industry  provided 
information  to  support  a  N2O  utilization 
factor  of  40  percent,  primarily  in  300 
mm  chemical  vapor  deposition 
processes.  Taking  the  industry-provided 
40  percent  utilization  into  account,  we 
propose  to  select  a  N2O  utilization  factor 
in  the  range  from  0  to  40  percent.  In  the 
industry’s  survey,  the  measured 
utilization  factors  are  largely  from 
newer  300  mm  manufacturing 
equipment.  We  do  not  expect  these  data 
fairly  represent  the  entire  population  of 
all  N2O  processes  and  installed 
equipment,  many  of  which  are  older 
tools.  In  addition,  the  industry 
comments  did  not  fully  identify  the 
specific  processes  from  which  the 
average  N2O  utilization  factor  was 
calculated.  For  these  reasons,  and 
because  we  understand  that  N2O  is  most 
commonly  used  for  chemical  vapor 
deposition  as  opposed  to  other 
processes,  we  are  proposing  to  establish 
a  default  value  within  a  range  of  values 
with  40  percent  as  the  upper  bound  and 
0  percent  as  the  lower  bound  to  be 
conservative,  reducing  potential  for 
underestimating  emissions. 

To  estimate  N2O  emissions  from  all 
other  manufacturing  processes  [e.g., 
chamber  cleaning),  we  are  proposing 
either  a  facility-specific  utilization 
factor  based  on  measurements  using 
2006  ISMI  Guidelines,  or  applying  a 


default  utilization  factor  of  0  percent 
which  assumes  N2O  is  not  converted  or 
destroyed  during  the  manufacturing 
process.  We  are  proposing  this  method 
due  to  a  lack  of  information  regarding 
other  processes  for  which  N2O  is  used 
and  N2O  utilization  data  in  those 
processes. 

We  request  comment  on  values  within 
the  range  that  we  are  proposing  to 
esthnaie  N2O  emissions  from  chemical 
vapor  deposition  processes  and  our 
approach  for  estimating  N2O  emissions 
from  all  other  manufacturing  processes. 
We  also  request  addillonal  information 
on  N2O  uses  and  N2O  utilization  in 
electronics  manufacturing  processes. 
More  specifically,  we  request  N2O 
emission  factors  and  detailed 
supporting  information  including  but 
not  limited  to  the  specific  measurement 
method  used,  date  of  measurement, 
standard  deviation  of  measured  factors, 
identification  of  manufacturing  process 
or  process  category,  substrate  size,  and 
equipment  manufacturer  name  and 
model  number  where  not  considered 
confidential. 

In  addition,  we  request  comment  on 
using  wafer  passes  or  other  appropriate 
quantifiable  indictors  of  activity  for 
apportioning  N2O  consumption  to 
chemical  vapor  deposition  and  other 
manufacturing  processes. 

We  are  proposing  that  as  part  of 
determining  annual  facility  N2O 
emissions,  if  a  facility  employs 
abatement  systems  and  it  wishes  to 
report  N2O  emission  reductions  due  to 
these  systems  it  must  adhere  to  the 
methods  for  reporting  controlled 
emissions  included  in  this  proposal. 

(c)  Method  for  Estimating  Emissions  of 
Heat  Transfer  Fluids 

To  estimate  the  emissions  of  heat 
transfer  fluids,  we  propose  that 
electronics  manufacturers  use  the  2006 
IPGG  Tier  2b  approach,  which  is  a  mass- 
balance  approach.  We  are  not  changing 
the  broad  outlines  of  our  initial 
proposal;  however,  w^  are  clarifying 
required  data  elements. 

In  evaluating  the  comments  we 
received,  we  understand  that  there  was 
some  confusion  regarding  our  intended 
method.  The  proposed  method  required 
data  on  the  total  nameplate  capacity 
of  equipment  that  “is  installed  during 
the  reporting  year.”  We  intended 
“installed  during  the  reporting  year”  to 
mean  newly  installed  during  the  period. 

Nameplate  capacity  means  the  full  and  proper 
charge  of  gas  specified  by  the  equipment 
manufacturer  to  achieve  the  equipment’s  specified 
performance.  The  nameplate  capacity  is  typically 
indicated  on  the  equipment’s  nameplate;  it  is  not 
necessarily  the  actual  charge,  which  may  be 
influenced  by  leakage  and  other  emissions. 


18666 


Federal  Register / Vol.  75,  No.  69 /Monday,  April  12,  2010 /Proposed  Rules 


not  in  place  from  the  beginning  of  that 
period.  To  eliminate  confusion,  we  are 
clarifying  that  facilities  are  required  to 
provide  the  total  nameplate  capacity 
(charge)  of  equipment  that  is  “newly 
installed”  during  the  reporting  year.  We 
anticipate  that  facilities  will- find  it 
straightforward  to  track  the  nameplate 
capacities  of  equipment  that  is  newly 
installed  or  retired  during  the  reporting 
year. 

In  addition,  we  are  also  clarifying  that 
a  facility  may  only  subtract  the  amount 
of  fluorinated  heat  transfer  fluids  sent 
off  site  if  the  heat  transfer  fluids  are 
properly  recovered,  stored,  and  sent  off 
site  for  verifiable  recycling  or 
destruction  during  the  reporting  year. 
We  are  adding  this  clarification  because 
we  understand  that  facilities  may  be 
recovering,  storing,  and  removing  from 
their  facility,  fluorinated  heat  transfer 
fluids  in  a  manner  that  does  not 
effectively  prevent  the  substance(s)  from 
evaporating  to  the  atmosphere.  In  such 
cases,  the  users  of  the  chemicals  would 
be  required  to  account  for  these 
emissions  using  the  mass-balance 
calculation  provided. 

As  we  stated  in  our  initial  proposal, 
in  developing  our  proposal  for 
estimating  heat  transfer  fluid  emissions, 
we  reviewed  both  the  IPCC  Tier  1  and 
IPCC  Tier  2  approaches.  The  Tier  1 
approach  for  heat  transfer  fluid 
emissions  is  based  on  the  utilization 
capacity  of  the  semiconductor  facility 
multiplied  by  a  default  emission  factor. 
Although  the  Tier  1  approach  has  the 
advantages  of  simplicity,  it  is  less 
accurate  than  the  Tier  2  approach 
according  to  the  2006  IPCC  Guidelines. 
The  IPCC  Tier  2  approach  uses 
company-specific  data  and  accoimts  for 
differences  among  facilities’  heat 
transfer  fluids  (which  vary  in  their 
GWPs),  leak  rates,  and  service  practices. 
It  has  an  uncertainty  on  the  order  of  ±20 
percent  at  the  95  percent  confidence 


interval  according  to  the  2006  IPCC 
Guidelines. 

(d)  Method  for  Reporting  Controlled 
Emissions  From  Abatement  Systems 

For  this  proposed  rule,  we  are 
defining  DRE  as  the  efficiency  of  a 
control  system  designed  to  destroy  or 
remove  fluorinated  GHGs,  N2O,  or  both. 
The  DRE  is  equal  to  one  minus  the  ratio 
of  the  mass  of  all  relevant  GHGs  exiting 
the  emission  abatement  system  to  the 
mass  of  GHGs  entering  the  emission 
abatement  system.  When  fluorinated 
GHGs  are  formed  in  an  abatement 
system,  DRE  is  expressed  as  one  minus 
the  ratio  of  amounts  of  exiting  GHGs  to 
the  amounts  entering  the  system  in 
units  of  C02-equivalents.  In  addition, 
we  are  clarifying  facilities  may  account 
for  all  abatement  systems  (e.g.,  multi- 
-chamber  POU,  central  devices)  provided 
that  they  abide  by  the  requirements 
.below. 

We  are  proposing  to  use  the  term 
destruction  or  removal  efficiency  (DRE) 
as  opposed  to  “destruction  efficiency”  or 
“destruction,”  terms  that  are  already 
defined  in  subpart  A  of  the  Final  MRR. 
We  are  proposing  to  use  DRE  because  it 
is  the  term.generalfy  used  by  the 
electronics  manufacturing  industry. 
Furthermore,  in  addition  to  capturing 
the  destruction  of  materials  in  the 
exhaust,  the  term  also  captures 
materials  in  the  exhaust  that  are 
recycled  or  captured  for  reuse. 

For  purposes  of  this  reporting  rule,  we 
propose  tliat  facilities  that  wish  to 
document  and  report  fluorinated  GHG 
and  N2O  emissions  reflecting  the  use  of 
abatement  systems  adhere  to  a  method 
that  would  require:  (1)  Documentation 
to  certify  that  the  abatement  system  is 
installed,  operated,  and  maintained  in 
accordance  with  manufacturers’ 
specifications,  (2)  accounting  for  the 
system’s  uptime,*^  and  (3)  either 


Uptime  means  the  total  time  during  the 
reporting  year  when  the  abatement  system  for 


certification  that  the  abatement  system 
is  specifically  designed  for  fluorinated 
GHG  and  N2O  abatement  and  the  use  of 
an  EPA  default  DRE  value,  or  direct, 
proper  DRE  measurement  to  confirm  the 
performance  of  the  abatement  system. 
Proper  DRE  measurement  means 
measured  in  accordance  with  EPA’s 
Protocol  for  Measuring  Destruction  or 
Removal  Efficiency  of  Fluorinated 
Greenhouse  Gas  Abatement  Equipment 
in  Electronics  Manufacturing  (EPA’s 
DRE  Protocol).  EPA’s  DRE  Protocol  is 
available  for  review  in  the  docket  (EPA- 
HQ-OAR-2009-0927).  Our  proposed 
approach  is  depicted  as  a  decision  tree 
in  Figure  1  of  this  preamble. 

The  proposed  approach  requires 
annual  certification  to  ensure  that 
abatement  systems  for  which  controlled 
emissions  are  reported  are  installed, 
operating,  and  maintained  according  to 
manufacturers’  specifications.  Our 
approach  would  also  require  that  any 
DI^  used  in  reporting  emissions  be 
based  on  an  EPA  default  DRE  value  or 
on  recent  on-site  measurements  and 
actual  uptime  of  the  system,  accounting 
for  system  redundancy.  When  process 
tools  are  equipped  with  multiple 
abatement  systems  designed  for 
fluorinated  GHGs  and  N2O,  the  facility 
may  account  for  the  combined  uptime 
for  the  specific  calculation  of  controlled 
emissions.  Each  one  of  these 
components  is  discussed  in  detail  in  the 
paragraphs  below.  We  anticipate  this 
method  for  reporting  controlled 
emissions  will  ensure  that  abatement 
systems  have  been  properly  installed, 
operated  and  maintained  during  each 
reporting  period  and  that  best  available 
measured  DRE  values  are  used  to 
estimate  and  report  emissions. 
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which  controlled  emissions  will  be  reported  was 
properly  installed,  operated,  and  maintained. 
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DRE°  E  PA  default  DRE 
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<DREc>  Class  average  DRE 

RSASTP  Random  sampling  abatement  system  testing  program 
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Proper  Installation,  Operation,  and 
Maintenance.  We  are  proposing  that  all 
facilities  that  use  abatement  systems 
and  would  like  to  reflect  these 
emissions  reductions  in  their  annual 
emissions  estimations  be  required  to 
document  and  certify  the  abatement 
equipment’s  proper  installation, 
operation,  and  maintenance.  There  are 
many  manufacturers,  and  for  each 


manufacturer  multiple  models,  that  are 
marketed  as  fluorinated  GHG- 
destruction  capable  (Beu,  2005).  While 
some  abatement  systems  may  be  capable 
of  destroying  some  fluorinated  GHGs, 
they  may  not  be  effective  in  abating  CF4 
(Beu,  2005),  which  in  some  processes 
can  constitute  10  percent — 20  percent 
(by  volume)  of  fluorinated  GHG  exhaust 
composition  (EPA,  2006).  It  appears  that 
this  variability  may  be  partially 


attributable  to  installation  as  well  as 
operating  and  maintenance  practices 
although  variations  in  how  destruction 
is  measured  may  also  contribute  to  this 
variability  (Beu,  2005).  Evidence 
indicates  abatement  devices  must  be 
properly  installed  to  ensure 
achievement  of  the  manufacturer’s 
design  goals.  For  this  reason,  we 
propose  devices  be  installed  in 
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accordance  with  manufacturers’ 
specifications. 

In  terms  of  operation  and 
maintenance,  we  also  propose  to  require 
that  abatement  systems  be  operated  and 
maintained  in  accordance  with  the 
manufacturers’  specifications.  It  is  well 
known  across  the  industry  that 
abatement  system  performance  varies 
greatly  depending  on  a  variety  of 
abatement  device  and  process 
parameters  such  as  temperature,  flow 
and  exhaust  composition  (Beu,  2005, 
EPA  2006,  2007)).  Our  proposed 
requirement  that  abatement  systems  be 
operated  and  maintained  in  accordance  . 
with  manufacturers’  specifications  is 
intended  to  ensure  best  performance. 

We  understand  that  many  times  a 
facility  may  have  an  independent 
quality  assurance  expert  certify  the 
installation,  operation,  and  maintenance 
of  abatement  equipment.  We  are 
considering  the  inclusion  in  the  final 
rule,  a  requirement  for  annual,  on-site 
independent  inspections  of  abatement 
system  installation,  operation,  and 
maintenance,  which  could  include  a 
review  of  records  and  physical 
inspection  of  installed  equipment.  We 
request  comment  on  whether  to  require 
an  independent  quality  assurance  audit/ 
inspection  for  abatement  system 
installation,  operation,  and 
maintenance. 

Accounting  for  Abatement  System 
Uptime.  We  are  proposing  that  facilities 
account  for  abatement  systems’  uptime 
to  report  controlled  emissions.  Uptime 
is  the  total  time  during  the  reporting 
year  when  the  abatement  systems  for 
which  controlled  emissions  are  being 
reporting  was  properly  installed, 
operated,  and  maintained.  Uptime  is 
calculated  as  the  sum  of  time  during  the 
reporting  period  that  an  abatement 
system  is  in  a  standby,  productive,  and 
engineering  state  as  described  in  SEMI 
Standard  ElO-0304,  Specification  for 
Definition  and  Measurement  of 
Equipment  Reliability,  Availability,  and 
Maintainability  (2004).  Abatement 
system  uptime  is  expressed  as  the  sum 
of  an  abatement  system’s  operational 
productive,  standby,  and  engineering 
times  divided  by  the  total  operations 
time  of  its  associated  manufacturing 
tool.  For  example,  the  time  during 
which  a  system  is  in  by-pass  mode, 
undergoing  maintenance,  or  not 
operating  with  02-flow  (in  the  case  of  a 
CF4  combustion  system)  is  not  included 
in  uptime.  An  exception  to  this  is  time 
during  which  exhaust  flows  are  passed 
through  a  redundant  abatement  system 
that  is  in  the  same  abatement  system 
class  (discussed  below)  as  the  primary 
abatement  system.  Such  time  may  be 


included  in  the  uptime  of  the  primary 
system. 

We  are  proposing  this  requirement 
because  we  anticipate  accounting  for 
uptime  (j.e.,  tracking  incidents  when 
abatement  systems  may  be  “bypassed” 
or  otherwise  not  in  service)  will 
produce  a  more  accurate  emissions 
estimate.  We  request  comment  on  our 
proposal  to  account  for  and  report  the 
uptime  of  abatement  systems.  We  also 
request  detailed  information  on  how 
uptime  may  be  monitored  and 
calculated. 

EPA  Default  DRE  Value.  In  addition 
to  certifying  that  an  abatement  system  is . 
installed,  operated,  and  maintained 
according  to  manufacturers’ 
specifications,  and  accounting  for  the 
system’s  uptime,  the  first  approach  we 
are  proposing  includes  the  following 
two  key  elements:  (1)  Certification  that 
the  abatement  system  is  specifically 
designed  for  fluorinated  GHG  and  N2O 
abatement,  and  (2)  an  EPA  default  DRE 
value.  By  applying  the  EPA  default  DRE 
value,  the  facility  is  not  required  to 
measure  the  DRE  of  their  abatement 
system(s).  We  are  proposing  the  use  of 
a  default  DRE  value  of  60  percent  if  the  - 
facility  certifies  that  the  abatement 
systems  for  which  this  value  is  applied 
are  specifically  designed  for  fluorinated 
GHG  and  N2O  abatement. 

To  develop  the  default  DRE  of  60 
percent,  we  reviewed  the  individual 
DREs  measured  under  our  in-fab  DRE 
measurement  program  and  selected 
those  that  constituted  discrete  values 
for  systems  that  had  been  properly 
installed,  operated  and  maintained.  Of 
the  data  fi'om  the  DRE  measurement 
program,  those  that  met  the  stated 
criteria  were  values  for  CF4.  We 
calculated  the  mean  and  the  lower  one 
sided  tolerance  interval  of  the  (CF4)  DRE 
data  set.  This  yielded  an  understated, 
default  DRE,  reducing  the  likelihood 
that  the  DRE  of  any  particular  system 
will  be  either  overestimated  or  greatly 
underestimated.  For  additional 
information  on  how  the  EPA  default 
DRE  was  developed,  please  refer  to  the 
Electronics  Manufacturing  TSD. 

While  we  are  now  proposing  the  use 
of  an  EPA  default  DRE  value,  consistent 
with  our  initial  proposal  we  are  not 
planning  to  permit  use  of  the  2006  IPCC 
default  factors  or  the  manufacturer’s 
DRE  values.  We  are  not  permitting  their 
use  because  once  installed,  abatement 
equipment  may  fail  to  achieve  the 
default  or  a  supplier’s  claimed  DRE. 

DRE  performance  claimed  by  equipment 
suppliers  and  upon  which  the  2006 


Using  data  available  from  the  in-fab  DRE 
measurement  program,  we  selected  discrete 
numbers  rather  than  the  lower  bound  (e.g.,  i  99%). 


IPCC  default  factors  were  based  may 
have  been  incorrectly  measured  due  to 
a  failure  to  account  for  the  effects  of 
dilution  (e.g.,  CF4  can  be  off  by  as  much 
as  a  factor  of  20  to  50  and  C2F6  can  be 
off  by  a  factor  of  up  to  10  [Burton, 

2007].)  This  understanding  is  supported 
by  industry  assessments  as  presented  in 
Beu,  2005. 

We  are  permitting  the  use  of  our 
default  D^  value  because  we  estimate 
that  it  strikes  an  appropriate  balance 
between  being  conservative  and  being 
representative  where  equipment  is  . 
properly  operated  and  maintained.  Our 
default  DRE  value  was  calculated  using 
data  from  measurements  assured  to 
properly  account  for  the  effects  of 
dilution.  In  addition,  the  tested  systems 
were  properly  installed,  operated,  and 
maintained. 

We  request  comment  on  our  proposed 
default  DRE  value,  and  additional  data 
and  supporting  documentation  on  DREs 
from  studies  that  have  been  conducted 
on  properly  installed,  operated,  and 
maintained  abatement  systems  and 
consistent  with  EPA’s  DRE  Protocol. 

Proper  Measurement  of  the 
Abatement  DRE.  The  second  proposed 
approach  for  quantifying,  documenting, 
and  reporting  controlled  emissions  from 
abatement  systems,  described  below, 
would  require  proper  measurement  of 
the  abatement  system  DRE  in  addition 
to  documentation  to  certify  that  the 
abatement  system  is  installed,  operated, 
and  maintained  in  accordance  with 
manufacturers’  specifications,  and 
accounting  for  uptime. 

Consistent  with  our  initial  proposal, 
this  second  proposed  method  permits 
facilities  to  account  for  destruction  if 
the  abatement  system  performance  is 
measured  and  verified  using  EPA’s  DRE 
Protocol.  To  measure  DRE,  we  propose 
requiring  facilities  to  conduct  annual 
sampling  through  a  random  sampling 
abatement  system  testing  program 
(RSASTP),  spanning  all  abatement 
classes  using  the  methods  outlined  in 
EPA’s  DRE  Protocol.  “Class”  refers  to  a 
category  of  abatement  systems  grouped 
by  manufacturer  model  number(s)  and 
by  gas  for  which  the  system  is  used  to 
abate,  including  N2O  and  CF4  direct.and 
by-product  formation,  and  all  other 
fluorinated  GHG  gas  direct  and  by¬ 
product  formation.  “Classes”  may  also 
include  any  other  abatement  systems  for 
which  the  reporting  facility  wishes  to 
report  controlled  emissions  provided 
that  class  is  identified.  For  each  class, 
the  representative  or  average  DRE 


'^CF4  is  a  very  stable  chemical  and  especially 
difficult  to  effectively  destroy.  It  may  be  used  as  an 
input  gas  and  generated  as  a  byproduct  of  other 
fluorinated  GHG  process  reactions. 
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factors  would  then  be  applied  to  the  yet 
unmeasured  abatement  devices  of  that 
class. 

An  annual  representative  sample  as 
part  of  the  RSASTP  would  consist  of 
three  or  20  percent  of  installed 
abatement  systems,  whichever  is 
greater,  for  each  class  each  year, 
measuring  the  DRE  for  a  different  three 
or  20  percent  set  of  systems  each  year. 
Where  20  percent  of  total  abatement 
systems  do  not  equal  a  whole  number, 
the  number  of  systems  to  be  tested 
would  be  rounded  up  to  the  nearest 
integer  (e.g.,  16  abatement  devices,  20 
percent  of  which  equals  3.2;  therefore, 
four  abatement  systems  would  be 
measured  each  year).  Using  the  RSASTP 
and  our  rounding  convention,  all 
systems  in  each  class  would  be  tested 
within  a  five-year  period.  EPA  is 
seeking  comment  on  the  required 
frequency  of  abatement  system 
performance  measurement. 

When  reporting  controlled  emissions 
from  manufacturing,  we  propose  that 
the  facility  either  use  the  measured  DRE 
or,  in  those  instances  where  an 
individual  abatement  system  has  not  yet 
undergone  proper  DRE  testing,  a  simple 
average  of  the  measured  DREs  for 
systems  of  that  class  would  be  used.  If 
redundant  abatement  systems  were  used 
during  periods  of  maintenance  or  repair, 
then  we  propose  that  the  measured  or 
average  DRE  for  that  system’s  class 
would  be  used.  In  any  of  these  cases,  the 
DRE  used  to  report  emissions  would  be 
adjusted  to  account  for  the  actual 
uptime  of  the  system.  For  example,  if 
the  uptime  for  a  device  is  98  percent 
over  the  reporting  period,  then  the 
measured  DRE  (or  class  average  of 
measured  DREs  when  a  system  has  not 
yet  been  measured)  would  be  multiplied 
by  0.98. 

Under  the  RSASTP,  all  systems  in 
each  class  would  be  tested  within  a  five- 
year  period,  after  which  the  process 
would  be  repeated  as  long  as  controlled 
emissions  were  reported.  There  are  two 
reasons  for  requiring  the  DRE  to  be 
measured  for  each  abatement  device 
over  a  time  period  and  by  specific  class. 
Some  fluorinated  GHGs,  particularly 
CF4,  are  harder  to  destroy  than  others; 
thus,  the  performance  of  abatement 
systems  with  one  fluorinated  GHG 
cannot  necessarily  be  assumed  to  apply 
to  other  fluorinated  GHGs.^®  Second, 
even  if  abatement  systems  rely  on  the 


There  are  many  manufacturers,  and  for  each 
manufacturer  many  models,  that  are  marketed  as 
fluorinated  GHGs-destruction  capable  (Beu,  2005). 
While  some  abatement  devices  may  be  capable  of 
destroying  some  fluorinated  GHGs,  they  may  not  be 
effective  in  abating  CF4  (Beu,  2005),  which  in  some 
processes  can  constitute  10%-20%  (by  volume)  of 
fluorinated  GHGs  exhaust  composition  (EPA,  2006). 


same  operating  principle  (e.g.,  thermal 
oxidation)  and  are  used  on  the  same 
gases,  their  performance  can  vary 
depending  on  their  operation  and 
maintenance.^^  Moreover,  maintenance 
that  is  adequate  for  abatement  systems 
in  some  applications  may  not  be 
adequate  for  abatement  systems  in 
others  (e.g.,  those  that  handle  high 
volumes  of  etched  or  cleaned  material, 
which  can  be  deposited  inside 
abatement  equipment  and  clog  lines). 
This  argues  for  gradually  testing  all  of 
the  abatement  systems  within  a  class, 
and  for  retesting  individual  abatement 
systems  overtime. 

We  request  comment  on  the  method 
proposed  for  proper  measurement  of 
DRE  at  a  facility  and  the  proposed 
RSASTP  for  abatement  systems  by  class. 

6.  Selection  of  Procedures  for  Estimating 
Missing  Data 

In  general,  it  is  not  expected  that  data 
to  estimate  emissions  from  electronics 
manufacturing  would  be  missing;  gas 
consumption  data  and  indicators  of 
activity  data  (e.g.,  wafer  passes)  is 
collected  as  business  as  usual.  For  this 
reason,  we  are  not  proposing  procedures 
for  estimating  missing  data  from 
emissions  from  cleaning,  etching  or 
deposition  processes.  Because  our 
proposal  includes  an  EPA  default  DRE 
value  for  estimating  and  reporting 
controlled  emissions,  we  propose  that 
no  missing  data  procedures  would 
apply. 

When  estimating  heat  transfer  fluid 
emissions  during  electronics 
manufacture,  the  use  of  the  mass- 
balance  approach  requires  facilities  to 
correct  records  for  all  inputs.  Should  the 
facility  be  missing  records  for  a  given 
input,  heat  transfer  fluid  emissions  may 
be  estimated  using  the  arithmetic 
average  of  the  emission  rates  for  the  year 
immediately  preceding  the  period  of 
missing  data  and  the  months 
immediately  following  the  period  of 
missing  data.  Alternatively  it  may  be 
possible  that  the  heat  transfer  fluid 
supplier  has  information  in  their 
records  for  the  facility. 

7.  Selection  of  Data  Reporting 
Requirements 

We  are  proposing  that  owners  and 
operators  be  required  to  report 
fluorinated  GHG  and  N2O  emissions  for 
the  facility  for  each  electronics 
manufacturing  process  as  well  as  all 
heat  transfer  fluid  use.  In  addition, 
facilities  would  be  required  to  report  the 


’®Some  variability  in  performance  may  be 
partially  attributable  to  installation  as  well  as 
operating  and  maintenance  practices  although 
variations  in  how  destruction  is  measured  may  also 
contribute  to  this  variability  (Beu,  2005). 


following:  method  used  to  calculate 
emissions;  factors  used  for  gas 
utilization  and  by-product  formation 
rates  and  the  source  for  each  factor  for 
each  fluorinated  GHG  and  N2O; 
production  in.terms  of  substrate  surface 
area  (e.g.,  silicon,  PV-cell,  LCD);  for 
each  fluorinated  GHG  and  N2O,  annual 
gas  consumed  during  the  reporting  year 
and  gas-  and  facility-specific  heel 
factors  used;  the  apportioning  factors 
used,  a  description  of  the  engineering 
model  used  for  apportioning  gas  usage, 
and  facility-wide  consumption 
estimates  based  upon  development  of 
the  apportioning  factors,  independent  of 
the  consumption  value  calculated  using 
purchase  records;  fraction  of  each  gas 
fed  into  each  process  type  that  is  fed 
into  tools  with  abatement  systems; 
descriptions  and  information  about 
abatement  systems  through  which 
fluorinated  GHGs  and  N2O  flow;  inputs 
in  the  mass-balance  equation  (for  heat 
transfer  fluid  emissions);  and  example 
calculations.  Where  process  categories 
defined  in  the  Refined  Method  and/or 
default  gas  utilization  and  by-product 
formation  rates  are  not  used,  we  propose 
that  facilities  provide  descriptions  of 
individual  processes  or  processes 
categories  used  to  estimate  emissions 
consistent  with  the  IPCC  Tier  3  method. 

For  each  abatement  system  for  which 
a  facility  is  reporting  controlled 
emissions,  we  propose  that  facilities  be 
required  to  report  the  following; 
certification  that  the  abatement  device  is 
installed,  operated,  and  maintained 
according  to  manufacturers’ 
specifications;  the  uptime  and  the 
calculations  to  determine  uptime  for 
that  reporting  year;  the  DRE  used  (i.e. 
either  the  EPA  default  DRE  value  or  a 
properly  measured  DRE);  and 
documentation  for  the  EPA  default  DRE 
value  or  a  properly  measured  DRE. 

These  data  form  the  basis  of  the 
calculations  and  are  needed  for  us  to 
understand  the  reported  emissions  and 
verify  their  reasonableness. 

8.  Selection  of  Records  That  Must  Be 
Retained 

We  propose  that  facilities  keep 
records  of  data  used  to  estimate 
emissions,  records  supporting  values 
used  to  estimate  emissions,  purchase 
records,  and  invoices  for  gas  purchases 
and  sales.  For  those  facilities  that  use 
facility-specific,  recipe-specific  gas 
utilization  and  by-production  formation 
rates,  we  are  proposing  that  the 
following  records  be  ihaintained: 
documentation  that  the  rates  were 
measured  using  the  2006  ISMI 
Guidelines,  documentation  that  the 
measurements  made  are  representative 
of  fluorinated  GHG  and  N2O  emitting 
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processes  at  the  facility,  and  the  date 
and  results  of  the  initial  and  any 
subsequent  tests  to  determine  process 
tool  gas  utilization  and  by-product 
formation  rates. 

For  those  facilities  that  are  reporting 
controlled  emissions,  we  propose  that 
the  following  records  be  kept: 
documentation  to  certify  that  each 
abatement  device  used  at  the  facility  is 
installed,  maintained,  and  operated  in 
accordance  with  manufacturers’ 
specifications:  records  of  the  uptime 
and  the  calculations  to  determine 
uptime;  abatement  system  calibration 
and  maintenance  records; 
documentation  for  the  EPA  default  DRE 
value  or  a  properly  measured  DRE. 

These  records  consist  of  values  that 
are  directly  used  to  calculate  the 
emissions  that  are  reported  and  are 
necessary  to  enable  verification  that  the 
GHG  emissions  monitoring  and 
calculations  are  done  correctly. 

B.  Fluorinated  Gas  Production 

1.  Overview  of  Reporting  Requirements 

Under  this  proposal,  subpart  L  would 
require  facilities  that  produce 
fluorinated  gases  to  report  their 
fluorinated  GHG  emissions  from 
fluorinated  gas  production  and 
transfo^’mation  and  from  fluorinated 
GHG  destruction.  Fluorinated  gases 
include  fluorinated  GHGs  (HFCs,  PFGs, 
SFf,.  NFj,  HFEs.  etc.),  CFCs,  and  HCFCs. 
Certain  emissions  subject  to.  other 
subparts  or  authorities  are  excluded 
from  this  subpart.  Specifically, 
emissions  of  HFC-23  ft-om  HCFC-22 
production  are  addressed  under  subpart 
O  and  are  therefore  excluded  from  this 
subpart.  Similarly,  as  discussed  in  the 
Final  MRR,  emissions  of  ozone 
depleting  substances  (e.g.,  CFCs  and 
HCFCs)  are  subject  to  Title  VI  of  the 
CAA  and  are  therefore  excluded  from 
this  subpart.  ’ 

Under  this  proposed  rule,  facilities 
would  be  required  to  estimate  their 
emissions  from  fluorinated  GHG 
production  processes  using  either  a 
mass-balance  approach  or  an  approach 
based  on  measured  (or  in  some  cases, 
calculated)  emission  factors.  Facilities 
would  be  required  to  estimate  their 
emissions  from  CFG  and  HCFC 
production  processes  and  from 
fluorinated  gas  transformation  processes 
using  an  emission-factor-based 
approach.  Consistent  with  the  Final 
MRR,  this  proposal  would  establish  an 
annual  frequency  for  reporting  and 
would  include  provisions  to  ensure  the 
accuracy  of  emissions  data  through 
monitoring,  reporting,  and 
recordkeeping  requirements.  Reporting 
would  be  at  the  facility  level. 


2.  Summary  of  Major  Changes  Since 
Initial  Proposal 

In  the  April  2009  proposed  mandatory 
GHG  reporting  rule  (74  FR  16448;  April 
10,  2009),  the  fluorinated  GHG 
production  source  category  was 
included  as  proposed  subpart  L.  That 
initial  proposal  would  have  required 
reporting  from  facilities  emitting  more 
than  25,000  mtCO^e  from  fluorinated 
GHG  production  and  other  source 
categories  (e.g.,  stationary  combustion). 
We  proposed  monitoring  based  on  a 
daily  mass-balance  or  yield  approach 
that  included  measurements  of  the 
reactants  and  the  fluorinated  GHG 
product  and  byproducts.  Under  that 
approach,  facilities  would  have  had  to 
calculate  the  difference  between  the 
expected  production  of  each  fluorinated 
GHG  based  on  the  consumption  of 
reactants  and  the  measured  production 
of  that  fluorinated  GHG,  accounting  for 
yield  losses  related  to  byproducts  and 
wastes  and  accounting  for  streams  that 
were  recaptured  and  destroyed. 

Facilities  would  have  been  required  to 
measure  the  various  inputs  and  outputs 
daily  using  scales  and  flow  meters  with 
an  accuracy  and  precision  of  0.2  percent 
of  full  scale,  and  to  measure 
concentrations  in  streams  using 
methods  with  an  accuracy  and  precision 
of  5  percent.  (For  more  detailed 
information  on  the  initial  proposal,  see 
the  fluorinated  gas  production  section  of 
the  April  10,  2009  proposed  rule.) 

We  received  numerous  comments  on 
the  proposed  approach.  Commenters 
stated  that  there  may  be  significant 
uncertainty  associated  with  the  mass- 
balance  approach,  that  EPA’s  stated 
accuracy  and  precision  requirement  of 
0.2  percent  for  flow  meters  and  weigh 
equipment  was  costly  and  not 
technically  achievable  fcr  many 
streams,  that  daily  calculations  were 
excessive  and  likely  to  introduce  errors, 
that  it  was'  sometimes  impracticable  to 
perform  a  mass-balance  for  more  than 
one  reactant,  and  that  the  mass-balance 
approach  was  not  appropriate  for  batch 
processes. 

Commenters  also  suggested 
alternatives  to  the  mass-balance 
approach.  Several  commenters  focused 
on  the  use  of  site-specific  or  process- 
specific  emission  factors.  These 
commenters  noted  that  many  facilities 
in  this  source  category  already  measure 
emissions  during  performance  testing  to 
verify  compliance  with  their  emission 
limits  under  other  EPA  regulations. 
Commenters  also  noted  that  some 
fluorinated  GHG  producers  currently 
estimate  their  emissions  of  fluorinated 
GHG  using  the  emission  factor  approach 
and  that  this  approach  is  both  more  cost 


effective  and  more  accurate  than  the 
mass-balance  approach.  One  commenter 
using  the  emission  factor  approach 
stated  that  the  estimated  uncertainty  of 
its  overall  fluorinated  GHG  emissions 
estimate  was  13  percent  (expressed  as 
one  standard  deviation)  and  that  the 
uncertainty  associated  with  the 
estimates  that  it  would  develop  using 
the  proposed  mass-balance  approach 
would  be  significantly  higher. 
Commenters  suggested  both  emissions 
testing  and  chemical  engineering 
calculations  as  appropriate  techniques 
to  develop  site-specific  emissions 
factors. 

Partly  in  response  to  the  comments 
received  on  the  April  2009  proposed 
MRR  (74  FR  16448;  April  10,  2009), 
today’s  proposed  subpart  L  rule 
incorporates  a  number  of  changes 
compared  to  the  original  proposal, 
including  but  not  limited  to: 

•  Inclusion  of  additional"  emission 
estimation  methodologies,  including 
process-specific,  site-specific  emission 
factors,  which  allow  facilities  to 
estimate  emissions  using  methods  that 
may  already  be  in  place; 

•  Revisions  to  the  mass-balance 
approach,  including  provisions  to  allow 
monthly  rather  than  daily  monitoring; 
greater  flexibility  in  the  accuracy  and 
precision  of  flowmeters,  weigh  scales, 
and  concentration  measurements  (as 
long  as  the  final  estimate  meets  an 
overall  accuracy  and  precision 
requirement);  and  the  use  of  one  rather 
than  two  reactants  in  the  mass-balance 
equation; 

•  Inclusion  of  fluorinated  GHGs 
emitted  as  a  by-product  of  the 
production  of  CFCs  and  HCFCs;  and 

•  Inclusion  of  fluorinated  GHGs 
emitted  as  a  feedstock  or  by-product  of 
transformation  processes  that  are  not 
intended  to  produce  any  fluorinated 
gases  (when  those  transformation 
processes  are  co-located  with 
fluorinated  gas  production  processes). 

3.  Definition  of  Source  Category 

This  source  category  covers  emissions 
of  fluorinated  GHGs  that  occur  during 
the  production  of  fluorinated  gases, 
where  fluorinated  gases  include- 
fluorinated  GHGs  (HFCs,  PFGs,  SFf,, 
NF3,  and  fluorinated  ethers,  among 
others),  CFCs,  and  HCFCs  (except 
HCFC-22). 20  It  also  covers  emissions  of 


20  In  the  April  2009  proposal,  EPA  requested 
comment  on  whether  emissions  of  fluorinated 
GHGs  from  CFG  and  HCFC  production  processes 
should  be  subject  to  the  subpart  L  reporting 
requirements.  While  no  public  comments  were 
received  on  this  topic,  EPA  has  determined  that 
HFCs  and  PFGs  are  likely  to  be  generated  during  the 
production  of  several  CFCs  and  HCFCs,  and  that  the 
qutmtities  generated  may  be  significant.  According 
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fluorinated  GHGs  from  transformation 
and  destruction  processes  that  occur  at 
fluorinated  gas  production  facilities. 

EPA  estimates  that  total  emissions  from 
this  source  category  were  10.6  million 
metric  tons  of  C02e  in  2006. 

Emissions  from  fluorinated  gas 
production  facilities  can  occur  from 
vents,  from  leaks  at  flanges  and 
connections  in  the  production  line,  and 
from  control  devices  [e.g.,  thermal 
oxidizers).  Undesired  by-products  may 
be  deliberately  vented,  and  some 
product  (or  reactant)  may  be  vented  a) 
the  same  time  due  to  imperfect 
separation  of  by-products,  products,  and 
reactants.  Emissions  can  also  occur 
during  occasional  service  work  on  the 
production  equipment,  during  blending 
and  recycling  of  fluorinated  GHGs,  and 
during  the  evacuation  and  filling  of 
tanks  or  other  containers  that  are 
distributed  by  the  producer  (e.g.,  on 
trucks  and  railcars). 

Fluorinated  GHG  Emissions  from 
Fluorinated  GHG  Production.  Emissions 
that  occur  during  fluorinated  GHG 
production  include  fluorinated  GHG 
products  that  are  emitted  before  the 
production  measurement  and 
fluorinated  GHG  byproducts  that  are 
generated  and  emitted  either  without  or 
despite  recapture  or  destruction.^^ 

These  emissions  are  not  counted  as 
“mass  produced”  under  the  final 
requirements  for  suppliers  of  industrial 
GHGs  in  40  CFR  part  98,  subpart  OO  (74 
FR  56260;  October  30,  2009). 

Fluorinated  GHG  emissions  from  U.S. 
facilities  producing  fluorinated  GHGs 
are  estimated  to  range  from  0.8  percent 
to  2  percent  of  the  amount  of  fluorinated 
GHG  produced,  depending-on  the 
facility.  In  2006,  12  U.S.  facilities 
produced  over  350  million  metric  tons 
C02e  of  HFCs,  PFCs,  SFf,,  and  NF3,  and 
an  additional  6  facilities  produced 
approximately  1  million  metric  tons 
C02e  of  fluorinated  anesthetics.  Based 
on  an  emission  rate  of  1.5  percent, 
facilities  are  estimated  to  have  emitted 


to  the  2006  IPCC  Guidelines  and  fluorinated  gas 
producers,  production  of  CFCs  and  HCFCs  can 
generate  and  emitiluorinated  GHGs  such  as  various 
HFCs  and  some  PFCs.  (These  HFCs  exclude  HFC- 
23  generated  during  HCFC-22  production,  which  is 
already  covered  under  Suhpart  O).  These  emissions 
are  hy-product  emissions  that  occur  due  to  the 
chemical  similarities  between  HFCs,  PFCs,  HCFCs, 
and  CFCs  and  the  common  use  of  halogen 
replacement  chemistry  to  produce  them.  HFC-23 
generated  during  HCFC-22  production  is  already 
covered  under  Subpart  O. 

Byproducts  that  are  emitted  or  destroyed  at  the 
production  facility  are  excluded  from  the  Subpart 
OO  definition  of  “produce  a  fluorinated  GHG.”  Any 
HFC-23  generated  during  the  production  of  HCFC- 
22  is  also  excluded  from  this  definition,  even  if  the 
HFC-23  is  recaptured.  However,  other  fluorinated 
GHG  byproducts  that  are  recaptured  for  any  reason 
are  considered  to  be  “produced.” 


approximately  5.3  million  metric  tons 
C02e  of  HFCs,  PFCs,  SF6,  and  NF3,  and 
approximately  15,000  metric  tons  C02e 
of  fluorinated  anesthetics. 

Fluorinated  GHG  Emissions  from  GFC 
and  HCFC  Production.  Our  proposal  to 
include  fluorinated  GHG  emissions  that 
occur  during  CFG  and  HCFC  production 
processes  is  based  on  two  important 
considerations.  First,  while  the  quantity 
of  by-product  emissions  is  uncertain,"  we 
believe  that  it  is  significant  and  could  be 
similar  to  total  estimated  emissions 
from  fluorinated  GHG  production. 
Second,  many  CFG  and  HCFC 
production  processes  are  co-located 
with  fluorinated  GHG  production 
facilities,  allowing  for  efficiencies  in  the 
application  of  estimation  methods  and 
monitoring  and  reporting 
infrastructures.  These  issues  are 
discussed  in  more  detail  in  the 
•Fluorinated  Gas  Production  Technical 
Support  Document  in  the  docket  for  this 
rulemaking  (EPA-HQ-OAR-2009- 
0927). 

Although  we  do  not  have  precise 
estimates  of  the  magnitude  of 
fluorinated  GHG  emissions  from 
production  of  CFCs  and  HCFCs,  we 
estimate  that  if  CFC  and  HCFC 
production  processes  emitted 
fluorinated  GHGs  equivalent  to  one 
percent  of  their  CFC  and  HCFC 
production  (excepting  HCFC-22 
production),  U.S.  emissions  from  this 
source  would  be  5.3  mtC02e,  the  same 
as  from  fluorinated  GHG  production. 
EPA’  requests  comment  on  the  extent  to 
which  fluorinated  GHGs  are  generated 
and  emitted  during  CFC  and  HCFC 
production.  EPA  also  requests  comment 
on  the  extent  to  which  fluorinated  GHGs 
may  be  generated  and  emitted  during 
production  of  other  ozone-depleting 
substances  such  as  methyl  chloroform 
and  carbon  tetrachloride  and  on 
whether  such  emissions  should  be 
reported  under  this  rule. 

CFCs  and  HCFCs  are  often  produced 
at  the  same  facilities  that  produce 
fluorinated  GHGs.  In  these  cases,  these 
facilities  vyould  need  to  quantify  their 
fluorinated  GHG  emissions  from  a  few 
processes  in  addition  to  those  producing 
fluorinated  GHGs.  In  other  cases,  CFCs 
or  HCFCs  are  produced  at  facilities  that 
do  not  produce  fluorinated  GHGs.  In 
these  cases,  which  EPA  estimates 
include  2  facilities,  the  facilities  would 
not  have  been  covered  by  the  initially 
proposed  subpart  L,  but  would  be 
covered  by  today’s  proposal.  This 
coverage  is  reflected  in  the  threshold 
analysis  discussed  below. 

Fluorinated  GHG  Emissions  from 
Other  Processes.  Facilities  producing 
fluorinated  gases  would  also  be  required 
to  report  emissions  of  fluorinated  GHG 


feedstocks  that  occur  during  the 
transformation  of  these  feedstocks  into 
other  fluorinated  substances  such  as 
fluoropolymers,  as  well  as  emissions  of 
fluorinated  GHGs  that  occur  during 
destruction  of  fluorinated  GHGs  that  are 
removed  from  ^^he  supply  of  industrial 
gases. 

The  reasons  for  requiring  reporting  of 
fluorinated  GHG  emissions  from 
transformation  processes  that  are  co-  . 
located  with  fluorinated  gas  production 
processes  are  similar  to  those  for 
requiring  reporting  of  fluorinated  GHG  ' 
emissions  from  CFC  and  HCFC 
production.  First,  although  EPA  does 
not  have  precise  estimates  of  the 
magnitude  of  fluorinated  GHG 
emissions  from  transformation 
processes,  discussions  with 
fluoropolymer  producers  indicate  that 
these  emissions  do  occur.  Second, 
facilities  could  apply  similar  methods 
and  monitoring  approaches  to  estimate 
emissions  from  both  fluorinated  gas 
production  and  fluorinated  gas 
transformation.  The  rationale  for 
requiring  reporting  of  emissions  from 
the  destruction  of  fluorinated  GHGs  that 
are  removed  from  the  supply  of 
industrial  gases  is  discussed  below 
under  Relationship  between  emissions 
covered  under  subpart  L  and  those 
covered  under  subpart  OO. 

EPA  is  also  considering  requiring 
reporting  of  fluorinated  GHG  emissions 
from  two  other  types  of  processes.  The 
first  type  includes  processes  (other  than 
CFC  and  HCFC  production  processes)  in 
which  fluorinated  GHGs  are  neither 
reactants  nor  products  of  the  process  but 
are  nevertheless  generated  as  by¬ 
products  or  intermediates.  To  the  extent 
that  such  processes  may  generate  or 
emit  significant  amounts  of  fluorinated 
GHGs,  it  may.be  appropriate  to  require 
reporting  of  those  emissions.  This 
would  be  particularly  true  if  the 
processes  were  co-located  with 
fluorinated  GHG  production  processes, 
permitting  effiencies  in  the  application 
of  estimation  methods  and  reporting 
infrastructures.  EPA  requests  comment 
on  whether,  how  often,  and  where  such, 
processes  occur  (i.e.,  at  fluorinated  gas 
production  facilities  or  elsewhere).  The 
second  type  of  process  includes 
fluorinated  gas  transformation  processes 
that  are  not  co-located  with  fluorinated 
gas  production  facilities.  Again,  it  may 
be  appropriate  to  require  reporting  of 
fluorinated  GHG  emissions  from  such 
processes  if  these  emissions  are 
significant.  EPA  requests  comment  on 
both  of  these  options. 

Relationship  between  emissions 
covered  under  subpart  L  and  those 
covered  under  subpart  OO.  Subpart  L 
would  require  reporting  from  many  of 
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the  same  facilities  (fluorinated  GHG 
producers)  that  are  required  to  report 
under  subpart  OO,  which  contains  the 
industrial  gas  supply  reporting 
provisions  of  the  final  MRR.  In  general, 
subpart  OO  is  intended  to  capture  the 
quantities  of  fluorinated  CHGs  that  are 
entering  and  leaving  the  U.S.  supply  of 
industrial  gases,22  while  subpart  L  is 
intended  to  capture  the  quantities  of 
fluorinated  GHGs  emitted  at  fluorinated 
gas  production  facilities. 

There  are  several  areas  of  possible 
overlap  between  the  emissions  that 
could  be  reported  under  this  subpart 
and  those  reported  under  subpart  OO. 
The  areas  of  overlap  all  concern 
emissions  that  occur  at  the  fluorinated  • 
GHG  production  facility  after 
(downstream  of)  the  fluorinated  GHG 
production  measurement.  These  include 
emissions  from: 

•  Fluorinated  GHG  transformation 
processes  (including  polymerization), 

•  Destruction  of  fluorinated  GHGs 
that  are  removed  fi’om  the  supply  of 
industrial  gases, 

•  Cylinder  filling  (if  this  occurs  after 
the  production  measurement), 

•  Blending  of  fluorinated  GHGs, 

•  Recycling  or  reclamation  of 
fluorinated  GHGs,  and 

•  Evacuation  of  fluorinated  GHG 
heels  firom  returned  cylinders. 

The  MRR  is  intended  to  inform  a 
range  of  possible  policies  for  reducing 
emissions  of  GHGs,  including  both 
upstream  and  downstream  approaches. 
Under  a  policy  that  focused  primarily 
on  supply,  the  fluorinated  GHGs  added 
to  and  subtracted  from  the  gas  supply 
would  be  tracked,  and  only  the  on-site 


emissions  that  occurred  before 
(upstreeun  of)  the  fluorinated  GHG 
production  measurement  would  need  to 
be  covered  for  completeness.  On-site 
emissions  that  occurred  after  the 
production  measurement  would  be 
assumed  to  be  captured  by  the 
production  measurement.  Under  a 
policy  that  focused  on  actual  emissions 
(j.e.,  “downstream  coverage”)  rather  than 
supply,  on-site  emissions  that  occurred 
both  before  and  after  the  production 
measurement  would  need  to  be  tracked. 

Maintaining  flexibility  to  adopt  either 
upstream  or  downstream  approaches 
argues  for  some  counting  under  L  of 
emissions  that  are  counted  upstream  (as 
supply)  under  00.^3  (See  the  October 
30,  2009  Final  MRR,  74  FR  56260,  for 
more  discussion  of  the  rationale  for 
including  both  upstream  and 
downstream  emissions  under  the  rule.) 
As  noted  above,  EPA  is  proposing  to 
require  reporting  of  fluorinated  GHG 
emissions  from  transformation  and 
destruction  processes  that  are  located  at 
fluorinated  gas  production  facilities. 
However,  EPA  is  also  considering 
requiring  reporting  of  fluorinated  GHG 
emissions  from  the  other  activities  that 
occur  at  fluorinated  GHG  production 
facilities  downstream  of  the  production 
measurement.  EPA  requests  comment 
on  the  magnitude  of  these  other  on-site 
emissions  and  on  whether  or  not  they 
should  be  required  to  be  reported  under 
sub'part  L. 

4.  Selection  of  Reporting  Threshold 

Under  today’s  proposed  rule,  owners 
and  operators  of  fluorinated  gas 


production  facilities  would  be  required 
to  estimate  and  report  GHG  emissions  if 
those  emissions,  including  both 
combustion  and  fluorinated  GHG 
emissions,  would  exceed  25,000  mtCOse 
in  the  absence  of  control  technology 
(e.g.,  thermal  oxidation). 

In  developing  the  threshold,  we 
considered  multiple  controlled  and 
uncontrolled  emissions  thresholds, 
including  1,000,  10,000,  25,000,  and 
100,000  metric  tons  C02e.  For 
fluorinated  GHG  production  processes 
(including  fluorinated  anesthetics 
production  processes),  uncontrolled 
(pre-control)  emissions  were  estimated 
by  multiplying  a  factor  of  3  percent  by 
the  estimated  production  at  each 
facility.  For  CFG  and  HCFC  production 
processes  (except  for  HCFC-22 
production  processes),  uncontrolled 
emissions  were  estimated  by 
multiplying  a  factor  of  2  percent  by  the 
estimated  production  at  each  facility. 
Uncontrolled  emissions  are  strongly 
influenced  by  by-product  generation 
rates,  which  are  known  to  vary  between 
zero  and  several  percent  for  fluorinated 
gas  production  processes;  thus,  these 
estimates  are  uncertain.  Controlled 
emissions  were  assumed  to  be  half  of  - 
uncontrolled  emissions  at  each  facility. 
Because  EPA  has  little  information  on 
combustion-related  emissions  at 
fluorinated  gas  production  facilities, 
these  emissions  were  not  included  in 
the  analysis.  The  results  of  the  analysis 
for  production  of  HFCs,  PFCs,  SF6,  NF3, 
CFCs,  and  HCFCs  are  shown  in  Tables 
7  and  8  of  this  preamble. 


Table  7— Threshold  Analysis  for  Fluorinated  GHG  Emissions  From  Production  ofJHFCs,  PFCs,  SF6,  NF3, 

CFCs,  AND  HCFCs 
[Uncontrolled  Emissions] 


Threshold  level 
(metric  tons  C02e/r) 

Total  national 
emissions 
(metric  tons 
COje) 

Number 
of  facili¬ 
ties 

Emissions  covered 

Facilities  covered 

Metric  tons 
CO26 

Percent 

Number 

Percent 

1,(X)0  . ’. . 

10,600,000 

14 

10,600,000 

100 

14 

100 

10,000  . 

10,600,000 

14 

10,600,000 

14 

100 

.25,000  . 

10,600,000 

14 

10,600,000 

100 

14 

100 

100,000  . 

10,600,000 

14 

10,600,000 

100 

13 

93 

Specifically,  subpart  OO  tracks  the  quantities  of 
fluorinated  GHGs  that  are  (1)  produced,  (2) 
transformed,  (3)  destroyed,  (4)  imported,  and  (5) 
exported. 

In  theory,  it  might  be  possible  to  track 
emissions  from  transformation  and  destruction 
simply  using  quantities  reported  under  OO. 
However,  this  would  require  that  (1)  fluorinated 
GHGs  that  are  produced  only  to  be  transformed  or 
destroyed  be  tracked  separately,.  (2)  production, 
transformation,  and  destruction  be  measured  to 


very  good  precision  and  accuracy  (e.g.,  0.2  percent), 
and  (3)  that  no  by-products  be  formed  or  emitted 
during  these  processes.  If  all  of  these  conditions 
were  met,  emissions  could  be  equated  to  the 
differences  between  production  and  transformation 
and  production  and  destruction.  In  practice, 
however,  it  would  be  difficult  to  meet  all  of  these 
conditions. 

Following  the  precedents  set  by  other  Clean  Air 
Act  regulations,  EPA  is  using  the  term 
“imcontrolled”  to  describe  such  emissions. 


Specifically,  EPA  is  proposing  to  define 
“uncontrolled  fluorinated  GHG  emissions”  as  a  gas 
stream  containing  fluorinated  GHG  which  has 
exited  the  process  (or  process  condenser,  where 
applicable),  but  which  has  not  yet  been  introduced 
into  an  air  pollution  control  device  to  reduce  the 
mass  of  fluorinated  GHGs  in  the  stream.  The  term 
does  not  imply  that  the  emissions  are  never 
controlled,  but  is  synonymous  with  “pre-control 
emissions.” 
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Table  8— Threshold  Analysis  for  Fluorinated  GHG  Emissions  From  Production  of  MFCs,  PFCs,  SF6,  NF3, 

CFCs,  AND  HCFCs 

[Controlled  Emissions] 


Threshold  level 
(metric  tons  C02e/r) 

Total  national 
emissions 
(metric  tons 
00,6  ) 

Number 
of  facili¬ 
ties 

Emissions  covered 

Facilities  covered 

Metric  tons 
00.6 

Percent 

Number 

Percent 

1,000  . . . 

10,600,000 

14 

10,600,000 

100 

14 

100. 

10,000  . . 

10,600,000 

14 

10,600,000 

100 

14 

100 

25,000  . 

10,600,000 

14 

10,600,000 

100 

14 

100 

100,000  . 

10,600,000 

14 

■  10,300,000 

97 

10 

71 

As  can  be  seen  from  the  tables,  most 
HFC,  PFC,  SFze  ,  NF3,  CFG,  and  HCFC 
production  facilities  would  be  covered 
by  all  the  thresholds  considered. 
Although  we  do  not  have  facility- 
specific  production  inforniation  for 
producers  of  fluorinated  anesthetics,  we 
believe  that  few  or  none  of  these 
facilities  are  likely  to  have  uncontrolled 
emissions  above  the  proposed 
threshold. 

EPA  is  proposing  to  use  a  threshold 
based  on  uncontrolled  (pre-control) 
rather  than  controlled  (post-control) 
emissions  to  ensure  that  facilities  that 
generate  significant  quantities 
fluorinated  GHGs  fully  characterize  and 
quantify  their  emissions,  even  if  they 
initially  believe  those  emissions  to  be 
small.  Discussions  with  fluorinated  gas 
manufacturers  indicate  that 
occasionally,  fluorinated  GHG  by¬ 
products  may  be  generated  and  emitted 
from  production  processes 
unexpectedly.  If  these  by  products  are 
relatively  difficult  to  destroy  (e.g.,  CF4), 
facilities’  post-control  emissions  may  be 
significantly  higher  than  expected.^s 
The  initial  scoping  tesTdescribed  in  the 
next  section  is  intended  to  identify  the 
full  range  of  fluorinated  GHGs  in 
potentially  emitted  streams.  Applying 
the  full  methodologies  on  the  basis  of 
the  initial  scoping  study  will  provide 
EPA  and  the  facilities  with  critical 
information  on  the  extent  to  which 
control  technologies  are  actually 
reducing  emissions  and  therefore  on  the 
actual  emissions  from  the  facility. 

EPA  is  requesting  comment  on  an 
alternative  approach  in  which  all 
fluorinated  gas  production  facilities, 
regardless  of  their  estimated  pre-control 
emissions,  would  analyze  their 
emissions  using  the  initial  scoping  test 
discussed  in  the  next  section.  This 
approach  would  ensure  that  facilities 


25  It  is  important  to  note  that  even  if  a  threshold 
based  on  controlled  emissions  were  adopted,  failure 
to  report  as  required  when  a  source’s  actual 
emissions  were  above  that  threshold  would  be  a 
violation  of  these  regulations  and  the  Clean  Air  Act. 
Lack  of  test  data  or  other  errors  of  omission  do  not 
excuse  such  violations  as  the  Clean  Air  Act  is  a 
strict  liability  statute. 


understood  the  identities,  and  therefore 
the  GWPs,  of  the  fluorinated  GHGs 
potentially  emitted.  EPA  requests 
comment  on  this  option,  as  well  as  on 
the  option  of  simply  eliminating  the 
threshold  for  fluorinated  gas  production 
facilities  and  making  this  an  “all-in” 
category. 

As  is  true  for  the  source  categories 
covered  by  the  Final  MRR,  fluorinated 
GHG  production  facilities  could  cease 
reporting  if  their  controlled  (post¬ 
control)  emissions  were  less  than  25,000 
mtC02e  per  year  for  five  consecutive 
years  or  less  than  15,000  mtC02e  per 
year  for  three  consecutive  years.  This 
approach  may  be  appropriate  if  control 
technologies  are  effective  and  there  is 
no  evidence  of  unexpected  uncontrolled 
emissions.  However,  EPA  requests 
comment  on  an  alternative  “off-ramp” 
for  this  source  category.  Under  this 
alternative  approach,  the  25,000  and 
15,000  mtC02e  triggers  would  be  based 
on  the  level  of  emissions  that  is 
estimated  before  accounting  for  the  use 
of  any  control  technology  (e.g.,  thermal 
oxidation).  EPA  is  requesting  comment 
on  this  approach  because  emissions  can 
become  quite  large  if  the  destruction 
device  malfunctions,  is  not  operated 
properly,  or  is  not  used  for  some  other 
reason. 

As  noted  above,  EPA  estimates  that 
under  this  proposal,  all  HFC,  PFC,  SF6, 
and  NF3  production  facilities  would  be 
covered,  and  few  or  no  anesthetics 
producing  facilities  would  be  covered. 
However,  it  is  possible  that  EPA  has 
underestimated  total  pre-control 
emissions  from  anesthetics.  In  its 
threshold  analysis  for  fluorinated  GHG 
production,  EPA  has  assumed  that 
emissions  have'  GWPs  similar  to  those  of 
the  product  produced.  However, 
fluorinated  anesthetics  are 
hydrofluoroethers,  and  other  HFE 
production  processes  of  which  EPA  is 
aware  generate  by-products  with  higher 
GWPs  than  the  product.  EPA  requests 
comment  on  this  issue. 

A  full  discussion  of  the  threshold 
selection  analysis  is  available  in  the 
revised  Fluorinated  Gas  Production 


TSD.  For  specific  information  on  costs, 
including  unamortized  first  year  capital 
expenditures,  please  refer  to  the 
Economic  Impact  Analysis  (EIA)  for  this 
rulemaking. 

5.  Selection  of  Proposed  Monitoring 
Methods 

a.  Summary  of  Proposed  Monitoring 
Methods 

We  are  proposing  to  allow  facilities  to 
use  either  a  mass-balance  approach  or  a 
site-specific,  process-vent-specific 
emission  factor  (PSEF)  approach  to 
estimate  their  fluorinated  GHG 
emissions  from  fluorinated  GHG 
production.  Facilities  would  be  required 
to  use  the  PSEF  approach  to  estimate 
their  fluorinated  GHG  emissions  from 
CFG  and  HCFC  production  or  from 
fluorinated  gas  transformation.  The 
mass-balance  approach  is  similar  to  that 
proposed  in  April,  2009,  but  has  been 
modified  in  some  details  in  response  to 
comments.  Facilities  using  either 
approach  would  be  required  to  perform 
a  one-time  scoping  test  to  identify  the 
fluorinated  GHGs  in  certain  emitted 
streams  and  to.  verify  the  destruction 
efficiency  (DE)  of  any  destruction 
devices  every  five  years.  These 
approaches  are  discussed  in  more  detail 
below. 

b.  Initial  Scoping  Test  of  Potentially 
Emitted  Fluorinated  GHGs 

In  today’s  action,  we  are  proposing 
that  facilities  that  produce  fluorinated 
gases  perform  an  initial  scoping  test 
(proposed  40  CFR  part  98.124(a)).  The 
purpose  of  the  scoping  test  is  to  ensure 
that  all  of  the  fluorinated  GHGs  that 
occur  in  emitted  streams  are  properly 
identified.  EPA  is  concerned  that 
without  the  test,  facilities  could  j 
mischaracterize  the  set  of  fluorinated 
GHGs  that  was  emitted,  leading  to 
inaccurate  emissions  estimates.  We  are 
aware  that  in  general,  facilities  will  have 
already  identified  most  if  not  all  of  the 
fluorinated  GHGs  occurring  in  emitted 
streams  during  process  design  and 
bench  and  pilot  scale  testing.  However, 
as  noted  above,  we  are  also  aware  of 
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situations  in  which  producers  have 
analyzed  process  or  emissions  streams 
and  found  fluorinated  GHGs  that  they 
were  not  expecting.  Such  by-product 
fluorinated  GHGs  can  have  high  GWPs, 
making  their  C02-equivalent  emissions 
significant. 

Under  this  requirement,  which  would 
be  one-time  for  any  given  process, 
facilities  would  be  required  to  sample 
the  vent(s)  or  stream{s)  that,  alone  or 
together,  would  be  expected  to  contain 
all  the  fluorinated  GHG  by-products  of 
the  process.  Facilities  would  be  required 
to  use  EPA  Method  18  (GC/ECD,  GC/ 
MS),  EPA  Method  320  (FTIR),  or  ASTM 
D6348-03  (FTIR)  to  identify  fluorinated 
GHGs  that  occur  in  concentrations 
above  0.1  percent  in  emitted  streams. 

For  facilities  using  the  mass-balance 
approach,  the  scoping  test  could  be  used 
to  determine  whether  some  emissions 
that  are  assumed  to  occur  in  the  form  of 
the  product  are  actually  occurring  as  by¬ 
products.  For  facilities  using  the 
process-vent-specific  emission  factor 
approach  (PSEF),.the  test  would  identify 
by-products  to  measure  in  subsequent 
emissions  testing  to  develop  emission 
factors. 

To  avoid  the  need  to  survey  a  large 
number  of  processes  with  relatively 
small  fluorinated  GHG  emissions,  EPA 
is  proposing  to  limit  the  scoping  test 
requirement  to  processes  that  would 
emit  more  than  one  metric  ton  per  year 
of  fluorinated  GHGs  before  the 
imposition  of  control  technologies.  We 
are  proposing  a  limit  in  tons  of 
fluorinated  GHGs  rather  than  in  tons  of 
C02e  becau.se  the  identities,  and 
therefore  the  GWPs,  of  some  fluorinated 
GHG  constituents  of  the  stream  may  not 
be  known.  Acquiring  this  information  is 
the  purpose  of  the  test.  We  developed 
the  one-ton  limit  by  starting  with  a  limit 
of  10,000  mtC02e  for  each  process  and 
making  the  reasonably  conservative 
assumption  that  the  unknown 
fluorinated  GHG  could  have  a  GWP  of 
10,000.  For  purposes  of  estimating  the 
mass  of  fluorinated  GHG  emitted  from 
the  process,  facilities  could  use  the 
same  types  of  engineering  calculations 
that  they  would  use  to  determine 
whether  process  vent  testing  was 
required  under  the  PSEF  approach 
(described  in  more  detail  below).  They 
could  assume  that  the  mass  of  carbon, 
fluorine,  or  another  relevant  element  is 
emitted  in  the  form  of  fluorinated  GHGs 
that  were  previously  identified  in 
bench-  or  pilot-scale  testing. 

We  are  proposing  that  the  one-metric- 
ton  trigger  be  applied  to  emissions 
before  rather  than  after  control  because 
some  byproducts,  particularly  CF4,  are. 
very  difficult  to  destroy.  If  these  by¬ 
products  occurred  unexpectedly  in  a 


stream  and  if  the  trigger  were  applied  to 
emissions  after  control,  the  facility 
would  underestimate  controlled 
emissions.  Consequently,  the  facility 
could  fail  to  undertake  the  scoping  test 
when  it  was  actually  appropriate  and 
could  overlook  the  occurrence  and 
emissions  of  the  by-products. We  are 
proposing  that  facilities  test  the  streams 
before  the  control  device  because 
emissions  streams  are  often  diluted 
during  destruction  processes  (e.g.,  due 
to  fuel  and  air  feeds),  which  would 
make  it  more  difficult  to  detect  and 
identify  fluorinated  GHGs  that  survived 
the  destruction  process.  However,  we 
request  comment  on  this  requirement  as 
well  as  on  the  scoping  test  requirement 
as  a  whole. 

c.  Mass-Balance  Approach 

We  are  proposing  that  facilities 
producing  fluorinated  GHGs  have  the 
option  of  monitoring  emissions  using 
the  mass-balance  approach.  In  this 
approach,  facilities  would  calculate  the 
difference  between  the  expected 
production  of  each  fluorinated  GHG 
based  on  the  consumption  of  reactants 
and  the  measured  production  of  that 
fluorinated  GHG,  accounting  for  yield 
losses  related  to  byproducts  (including 
intermediates  permanently  removed 
from  the  process)  and  wastes.  Yield 
losses  that  could  not  be  accounted  for 
would  be  attributed  to  emissions  of  the 
fluorinated  GHG  product.  This 
calculation  could  be  performed  for  any 
fluorine-  or  carbon-containing  reactant 
(e.g.,  HF  or  hydrocarbon)  to  estimate 
emissions  of  the  fluorinated  GHG 
product  for  that  reactant  (j.e.,  the  mass 
balance  may  be  based  on  a  carbon 
balance  or  a  fluorine  balance).  If 
fluorinated  GHG  byproducts  were 
produced  and  were  not  completely 
recaptured  or  completely  destroyed, 
facilities  would  also  estimate  emissions 
of  each  fluorinated  GHG  by-product. 

Because  the  mass-balance  approach 
assumes  that  losses  from  the  process  are 
emissions  of  the  product,  EPA  believes 
that  the  mass-balance  approach  would 
only  be  appropriate  for  estimating 
emissions  from  fluorinated  GHG 
production,  not  production  of  CFCs, 
HCFCs,  or  polymers.  (In  the  last  three 
situations,  the  product  is  not  a 


For  example,  suppose  that  a  facility  believed 
that  all  of  the  fluorinated  GHG  by-products  from  a 
certain  process  consisted  of  MFCs,  which  its 
destruction  devide  destroyed  with  a  destruction 
efficiency  of  99.9  percent,  but  that  one  of  these  by¬ 
products  was  actually  CF'4,  which  the  destruction 
device  destroyed  with  an  efficiency  of  only  50 
percent.  In  this  case,  the  facility  could 
underestimate  its  fluorinated  GHG  emissions  by 
more  than  an  order  of  magnitude,  neither  seeking 
nor  finding  the  CF4  that  it  was  actually  emitting. 


fluorinated  GHG.)  However,  EPA 
requests  comment  on  this  issue. 

To  be  eligible  to  use  the  mass-balance 
approach,  facilities  would  have  to 
demonstrate  that  their  planned 
measurements  could  meet  a  statistical 
error  limit  required  in  the  rule 
(described  below).  If  the  facility  could 
not  demonstrate  that  it  could  meet  the 
error  limit,  it  would  have  to  improve  the 
accuracy  and/or  precision  of  its 
monitoring  and  measurement  devices  or 
opt  to  use  another  monitoring  approach 
offered  in  the  rule. 

To  carry  out  the  mass-balance 
approach,  the  facility  would  choose  a 
reactant  for  yield  calculation  purposes. 
The  facility  would  then  weigh  or  meter 
the  mass  of  that  reactant  fed  into  the 
process,  any  primary  fluorinated  GHG 
produced  by  the  process,  the  mass  of  the 
reactant  permanently  removed  from  the 
process  (i.e.,  sent  to  the  thermal  oxidizer 
or  other  equipment,  not  immediately 
recycled  back  into  the  process),  any 
fluorinated  GHG  byproducts  gerferated, 
and  any  streams  that  contain  the 
product  or  fluorinated  GHG  byproducts 
and  that  are  recaptured  or  destroyed. 
These  measurements  would  be  tracked 
monthly  or  more  frequently  and 
consolidated  and  recorded  on  a  monthly 
basis.  If  monitored  streams  (including 
relevant  process  streams,  emissions 
streams,  and  destroyed  streams) 
included  more  than  one  component 
(product,  byproducts,  or  other  materials) 
in  more  than  trace  concentrations, 27  the 
facility  would  be  required  to  monitor 
concentrations  of  products  and 
byproducts  in  these  streams.  Finally,  the 
facility  would  be  required  to  perform 
monthly  mass-balance  calculations  for 
each  product  produced. 

Statistical  Error  Estimate.  To  estimate 
the  statistical  error  associated  with  use 
of  the  mass-balance  approach,  facilities 
would  be  required  to  use  error 
propagation,  considering  the  accuracy 
and  precision  of  their  measurements 
and  the  calculation  methods  of  the 
mass-balance  approach.  This  approach 
is  described  in  more  detail  in  the  TSD 
for  this  proposal.  Under  this  approach, 
EPA  would  not  specify  precision  and 
accuracy  requirements  for  individual 
mass  or  concentration  measurements. 
Instead,  EPA  would  require  that  the 
error  associated  with  the  overall 
estimate  of  fluorinated  GHG  emissions 
fall  under  30  percent  (relative  error)  or 
under  3,000  mtC02e  (absolute  error). 
(Both  errors  are  expressed  as  halves  of 
95  percent  confidence  intervals;  for 
normal  distributions,  this  is  quite  close 


27  EPA  is  proposing  to  define  “trace 
concentration”  as  any  concentration  less  than  0.1 
percent  by  mass  of  the  stream. 
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to  two  standard  deviations).  Facilities 
could  achieve  this  level  of  precision 
however  they  chose. 

We  are  proposing  to  require  the  error 
estimate  to  ensure  that  the  use  of  the 
mass-balance  approach  yields  accurate . 
emission  estimates.  As  observed  by 
several  groups  that  commented  on  the 
initial  proposal,  the  mass-balance 
approach  can  result  in  large  errors  if 
measurements  of  the  flow  of  fluorinated 
GHGs  in  one  or  more  streams  have 
significant  errors. We  recognize  that 
the  proposed  approach  requires 
facilities  to  calculate  the  overall  error  of 
their  own  estimates,  which  adds 
complication  and  introduces 
opportunities  for  mistakes.  We  therefore 
plan  to  develop  a  calculation  tool  that 
would  permit  reporters  to  develop  an 
error  estimate,  reducing  both  their 
burden  and  the  likelihood  of  errors. 

We  are  proposing  a  maximum  relative 
error  of  30  percent  because  this  error  is 
comparable  to  that  cited  by  the  facility 
that  has  used  an  emission  factor 
approach  to  estimate  its  fluorinated 
GHG  emissions. 29  It  is  also  comparable 
to  the  error  that  EPA  calculates  for  a 
facility  with  an  emission  rate  of  two 
percent  and  with  good  precisions  and 
accuracies  for  its  mass  flow 
measurements  (+/  — 0.2  percent)  and  for 
its  concentration  measurement  (+/  - 10 
percent)  of  a  waste  stream  constituting 
five  percent  of  the  process’s  fluorinated 
GHG  output  flow. 

For  facilities  whose  emissions 
constitute  a  very  small  share  of  their 
inputs  and  outputs  [e.g.,  one  percent  or 
less),  a'  relative  error  of  30  percent  will 
be  very  difficult  to  achieve  using  a 
mass-balance  approach.  At  the  same 
time,  the  absolute  error  of  such  a 
facility’s  estimate  may  be  smaller  than 
the  absolute  error  of  a  facility  that  meets 
the  relative  error  test  but  that  has  a 
higher  emission  rate.  EPA  is  therefore 
proposing  a  maximum  permissible 
absolute  error  of  3,000  mtG02e  for 
facilities  whose  estimates  have  relative 


The  mass-balance  approach  works  by 
subtracting  the  masses  of  process  outputs  from 
those  of  process  inputs.  As  a  result,  errors  that  are 
a  relatively  small  share  of  these  masses  become  a 
large  share  of  the  difference  between  them.  Errors 
are  particularly  a  concern  for  streams  where  the 
fluorinated  GHG  is  only  one  component  of  tire  total 
flow,  and  where,  therefore,  fluorinated  GHG 
concentrations  must  be  measured.  In  general,  the 
accuracy  and  precision  of  concentration 
measurements  is  expected  to  be  approximately  +/ 

— 10  percent,  although  this  can  be  as  low  as  five 
percent  and  as  high  as  20  percent,  depending  on  the 
circumstances.  If  this  10  percent  error  applies  to  a 
stream  that  constitutes  a  significant  input  or  (more 
likely)  output  of  the  process,  it  can  lead  to  an 
emissions  estimate  with  a  high  relative  error. 

A  13  percent  error  expressed  as  a  standard 
deviation  translates  into  a  26  percent  error 
expressed  as  one  half  of  a  95  percent  confidence 
interval. 


errors  greater  than  30  percent.  This 
absolute  error  is  equivalent  to  30 
percent  of  the  10,000  mtCO^e  threshold 
that  is  used  elsewhere  in  the  subpart  to 
establish  requirements  for  different 
sources  [e.g.,  process  vents).  Under  this 
approach,  processes  whose  emissions 
were  lower  than  10,000  mtC02e  could 
have  relative  errors  higher  than  30 
percent  so  long  as  they  met  the  limit  on 
absolute  error.  This  approach  avoids 
penalizing  processes  and  facilities  with 
low  emissions.  EPA  requests  comment 
on  the  absolute  error  limit  of  3,000 
mtG02e.  EPA  is  also  considering  a 
higher  limit,  e.g.,  5,000  mtG02e. 

Another  approach  that  would  avoid 
penalizing  facilities  with  low  emission 
rates  would  be  to  express  the  maximum 
relative  error  as  a  fraction  of  the  total 
mass  of  reactants  fed  into  (or  consumed 
by)  the  process.  For  a  given  process,  this 
mass  would  remain  relatively  constant 
regardless  of  the  emission  rate.  For  the 
model  facility  described  above,  with 
errors  of  0.2  percent  in  its  mass  flow 
measurements  and  of  10  percent  in  its 
concentration  measurements,  the  error 
of  the  emissions  estimate  relative  to  the 
total  mass  of  reactants  is  about  0.3 
percent.  One  advantage  of  this  approach 
compared  to  the  absolute  limit  is  that 
this  approach  limits  the  relative  errors 
for  processes  with  small  throughputs, 
while  the  absolute  limit  could  permit 
very  large  relative  errors  for  processes 
with  small  throughputs.  EPA  requests 
comment  On  this  approach. 

In  developing  the  approach  to 
specifying  maximum  absolute  and/or 
relative  errors  for  the  overall  emissions 
estimate,  we  considered  the  alternative 
of  specifying  the  maximum  allowable 
errors  (precisions  and  accuracies)  of  the 
individual  measurements  that  feed  into 
the  mass-balance  equation.  This  is  the 
approach  that  EPA  took  in  the  initial 
proposal.  This  approach  limits  error,  but 
it  also  limits  flexibility,  a  concern  raised 
by  several  commenters.  Even  a  facility 
with  a  relatively  large  error  in  one 
stream  may  be  able  to  bring  the  total 
error  of  its  emissions  estimate  to  a 
tolerable  level  by  improving  the 
accuracy  and  precision  of  other 
measurements  that  are  used  in  the  mass- 
balance  equation,  such  as  the  mass 
flows  of  reactants  and  products. 
Nevertheless,  EPA  requests  comment  on 
the  option  of  reverting  to  specific 
tolerances  for  individual  measurements 
that  feed  into  the  mass-balance 
equation,  as  originally  proposed. 

Choice  of  Reactant  Whose  Yield  Is 
Measured.  EPA  is  today  proposing  to 
allow  facilities  to  estimate  emissions 
under  the  mass-balance  approach  using 
one  of  the  reactants  rather  than  both  as 


originally  proposed. 3®  Some  fluorinated 
GHG  producers  noted  that,  for  various 
reasons,  it  is  sometimes  considerably 
more  difficult  to  track  the  yields  of  some 
reactants  than  others  (e.g.,  HF  vs.  an 
organic  feedstock).  EPA  notes  that 
facilities  estimating  their  emissions 
based  on  the  yield  of  one  reactant  would 
still  need  to  be  able  to  demonstrate  that 
their  estimate  passed  the  statistical  error 
test  discussed  above.  EPA  requests 
comment  on  this  approach. 

Frequency  of  Measurement  and 
Calculation.  In  today’s  proposed  rule, 
EPA  is  proposing  to  require  that  • 
facilities  using  the  mass-balance 
approach  measure  and  calculate  their 
emissions  monthly.  A  number  of 
fluorocarbon  producers  who 
commented  on  the  initial  proposal 
noted  that  daily  measurements  were 
burdensome  and  led  to  large  errors  in 
the  estimates  of  daily  emissions.  They 
observed  that  many  streams  contain 
acidic  and  reactive  constituents  such  as 
HF,  and  that  sampling  from  these 
streams  can  create  safety  hazards.  They 
also  noted  that  daily  yield 
measurements  can  vary  significantly 
(sometimes  exceeding  100  percent)  for 
three  reasons.  First,  when  continuous 
processes  are  first  started,  there  is  a  lag 
time  between  the  time  the  reactants  are 
fed  into  the  process  and  the  time 
products  emerge.  Second,  even  after  the 
process  has  been  running  for  a  while, 
the  quantity  of  material  in  the  process 
can  vary  based  on  weather,  changes  in 
production  rates,  and  other  conditions. 
Third,  the  relatively  large  errors  in 
measurements  of  in-process  product 
holding  tanks  [e.g.,  based  on  sight-glass 
readings)  have  a  significant  impact  on 
daily  mass  balances.  Over  time,  all  of 
these  effects  smooth  out,  making  longer 
term  mass  balances  far  more  reliable 
than  daily  mass  balances. 

EPA  has  carefully  considered  these 
comments.  The  goal  of  the  rule  is  to 
gather  information  on  annual,  not  daily, 
emissions.  The  advantage  of  more 
frequent  measurements  and  calculations 
is  that,  where  mass  flows  and 
concentrations  are  variable,  more 
frequent  measurements  and  calculations 
will  lead  to  more  accurate  and  precise 
estimates  than  less  frequent 
measurements  and  calculations. 
However,  in  this  case  the  disadvantages 
of  daily  measurement  and  calculation 


Under  the  initial  proposed  rule,  facilities 
would  have  been  required  to  perform  the  mass- 
balance  calculations  for  each  reactant  (e.g.,  both  HF 
and  the  chlorocarbon  or  hydrocarbon)  and  to  take 
the  average  of  the  two  results  as  the  emissions 
estimate.  This  would  be  expected  to  lead  to  the 
most  robust  estimate  (j.e.,  the  estimate  with  the 
lowest  uncertainty)  if  the  uncertainties  in  both  yield 
calculations  were  similar. 
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appear  to  outweigh  the  advantages.  EPA 
believes  that  monthly  mass-balance 
calculations  will  lead  to  acceptably 
accurate  estimates  at  reasonable  cost. 
Nevertheless,  EPA  requests  comment  on 
whether  the  variability  of  the  mass 
flows  or  concentrations  in  some 
production  processes  may  be 
sufficiently  large  to  justify  more 
frequent  measurement  and  calculation, 
e.g.,  weekly. 

EPA  also  requests  comment  on 
whether  annual  or  less  frequent 
characterizations  of  fluorinated  GHG 
concentrations  in  some  streams  should 
be  permitted  under  the  mass-balance 
approach.  Some  fluorinated  GHG 
producers  have  stated  that  it  is  difficult 
to  measure  fluorinated  GHG 
concentrations  in  some  streams.  In  some 
cases,  this  is  because  waste  streams 
eontain  hydrofluoric  acid  (HE),  which, 
due  to  its  acidity  and  reactivity,  can 
damage  sampling  and  analytical 
equipment.  As  discussed  in  the  TSD, 
there  may  be  technical  solutions  to  this 
•  problem.  To  the  extent  that  these 

approaches  could  be  relatively  difficult 
or  expensive  to  implement,  however,  it 
.  might  be  appropriate  to  permit  very 
infrequent  measurements.  The 
disadvantage  of  this  approach  is  that  it 
might  lead  to  large  errors,  particularly 
for  processes  that  vary  over  time.  A 
series  of  measurements  might  be 
required  to  (1)  reduce  the  error  and  (2) 
quantify  the  error  for  purposes  of  tHe 
statistical  error  test.  Such  measurements 
would  be  analogous  to  those  used  to 
develop  emission  factors. 

Reactant  and  Byproduct  Emissions. 
EPA  recognizes  that  the  proposed  mass- 
balance  approach  would  assume  that  all 
yield  losses  that  are  not  accounted  for 
are  attributable  to  emissions  of  the 
fluorinated  GHG  product.  In  some  cases, 
the  losses  may  be  untracked  emissions 
(or  other  losses)  of  reactants  or 
fluorinated  by-products.  In  general,  EPA 
understands  that  reactant  flows  are 
measured  at  the  inlet  to  the  reactor; 
thus,  any  losses  of  reactant  that  occur 
between  the  point  of  measurement  and 
the  reactor  are  likely  to  be  small. 
However,  reactants  that  are  recovered 
from  the  process,  whether  they  are 
recycled  back  into  it  or  removed 
permanently,  may  experience  some 
losses  that  the  proposed  method  does 
not  account  for. 

Fluorocarbon  by-products,  according 
to  the  IPCC  Guidelines,  generally  have 
“radiative  forcing  properties  similar  to 
those  of  the  desired  fluorochemical.” 
However,  EPA  is  aware  of  at  least  one 
facility  where  byproducts  often  have 
much  larger  GWPs  than  the  products.  In 
this  case,  assuming  by-product 
emissions  are  product  emissions  would 


lead  to  large  errors  in  estimating  overall 
fluorinated  GHG  emissions.  EPA 
believes  that  the  initial  scoping  test  of 
emitted  streams  that  is  discussed  above 
would  help  to  determine  whether  this 
was  an  issue  for  a  given  process.^^  If  it 
was,  then  the  facility  could  elect  to 
pursue  the  PSEF  approach  rather  than 
the  mass-balance  approach  for  that 
process,  or,  if  the  facility  was  still 
interested  in  pursuing  the  mass-halance 
approach,  it  could  perform  more  ' 
emissions  testing  to  develop  a  robust 
break-out  among  the  fluorinated  GHGs 
assumed  to  be  emitted  under  the  mass- 
halance  approach.  Such  emissions 
testing  would  be  similar  to  that 
performed  for  the  PSEF  approach  helow, 
except  it  would  focus  on  the 
partitioning  of  emissions  among  the 
various  fluorinated  GHGs.  This 
approach  is  discussed  in  more  detail  in 
the  TSD.  EPA  requests  comment  on  this 
and  other  possible  approaches  for 
distinguishing  between  emissions  of 
fluorinated  GHG  products  and 
emissions  of  fluorinated  hy-products 
under  the  mass-balance  approach. 

Alternative  approach  based  on 
measurements  of  balanced  element  (e.g., 
total  fluorine).  EPA  is  considering  an 
alternative  to  the  mass-halance 
approach. described  above  in  which 
facilities  would  not  he  required  to 
speciate  their  streams  (including 
relevant  process  streams,  destroyed 
streams,  and  emitted  streams)  monthly. 
Instead,  they  could  make  monthly 
measurements  of  the  total  fluorine  (or 
other  element  of  interest  other  than 
carbon)  in  the  streams,  e.g.,  hy  burning 
them.  This  approach,  which  is 
described  in  more  detail  in  the  TSD, 
could  be  particularly  useful  for 
processes  with  multiple  by-products. 
Facilities  would  still  be  required  to 
perform  an  initial  survey  of  the 
fluorinated  GHGs  in  the  stream(s)  to 
identify  the  fluorinated  GHG 
constituents.  In  addition,  as  discussed 
above,. it  may  be  appropriate  to  require 
facilities  to  perform  emissions  testing  to 
ensure  that  emissions  are  properly 
allocated  among  the  product  and 
various  by-products.  However,  facilities 
would  perform  this  testing  relatively 
infrequently  (e.g.,  every  five  years) 
rather  than  monthly.  One  potential 
concern  regarding  this  variant  of  the 
mass-balance  approach  is  the  potential 
difficulty  of  performing  analysis  of 
combustion  products  that  are  likely  to 
include  HF  and  HCl.  It  may  be 


For  example,  if  the  survey  indicated  that 
attributing  all  imaccounted-for  losses  to  product 
emissions  would  lead  to  more  than  a  ten  percent 
error  in  the  CO^e  emitted,  the  facility  could  be 
required  to  adjust  its  emissions  estimate  to  account 
for  by-product  losses. 


appropriate  to  require  facilities  to 
validate  this  approach  against  the  mass- 
balance  method  described  above.  EPA 
requests  comment  on  this  approach. 

d.  Process-Specific  Emission  Factor 
Approach 

EPA  is  proposing  an  additional 
monitoring  approach  based  on  site- 
specific,  process-specific  emissions 
factors.  This  approach  includes  either 
calculation  or  measurement  of  process 
vent  emission  factors  depending  on  the 
size  and  fate  of  the  emissions  from  the 
vent.  Under  this  approach,  facilities 
would  develop  preliminary  eihissions 
estimates  to  determine  the  level  of 
annual  uncontrolled  emissions  from 
each  process  vent  in  processes  subject  to 
this  subpart.  For  process  vents  with 
uncontrolled  emissions  of  less  than 
10,000  mtC02e  (or  less  than  1  metric  ton 
for  emissions  that  include  a  fluorinated 
GHG  whose  GWP  does  not  appear  in 
Table  A-1  of  subpart  A),  facilities  could 
conduct  either  engineering  calculations 
or  emissions  testing  to  develop  emission 
factors.  Facilities  could  also  conduct 
either  engineering  calculations  or 
emissions  testing  to  develop  emission 
factors  for  emissions  that  were  vented  to 
a  destruction  device  demonstrated  to 
achieve  a  destruction  efficiency  of  99.9 
percent  (for  fluorinated  GHGs),  as  long 
as  equipment  or  procedures  ^2  were  in 
place  to  ensure  that  uncontrolled 
emissions  did  not  occur.  For  other 
vented  emissions,  facilities  would  be 
required  to  conduct  emissions  testing  to 
determine  the  process  vent  emission 
factor. 

To  estimate  annual  fluorinated  GHG 
emissions  from  each  vent,  facilities 
would  multiply  each,  emission  factor  by 
the  appropriate  activity  data  and 
account  for  the  use  (and  uptime)  of 
destruction  devices.  The  fluorinated 
GHG  emissions  for  all  vents  at  the 
facility  would  be  summed  to  obtain  the 
toted  emissions  from  process  vents  for 
the  facility  as  a  whole. 

To  ensure  that  the  emissions  estimate 
encompassed  all  sources  of  emissions 
within  the  processes  that  would  be 
subject  to  this  subpart,  facilities  using 
the  emission  factor  approach  would  also 
be  required  to  estimate  emissions  from 
equipment  leaks. ^3  Leaks  would  be 


Sucb  equipment  or  procedures  could  include, 
for  example,  holding  tank  capacity,  monitoring  of 
by-pass  streams,  or  compulsory  process  shutdowns 
in  the  event  the  destruction  device  remains  off  line. 

33  As  noted  above,  process  vents  are  only  one  of 
the  sources  of  emissions  from  production, 
transformation,  and  destruction  processes.  Another 
.source  is  equipment  leaks,  specifically,  leaks  from 
piping  and  connections.  The  mass-halance 
approach  does  not  need  to  be  supplemented  with 
equipment  leak  assessment  because  it  accounts  for 
all  emissions  between  the  measurements  of  inputs 
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monitored  annually  using  EPA  Method 
21  and  the  Protocol  for  Equipment  Leak 
Estimates  U.S.  Environmental 
Protection  Agency,  EPA  Publication  No. 
EPA-453/R-95-017,  November  1995. 

EPA  is  proposing  less  demanding 
measurement  requirements  for  small 
and  destroyed  emission  streams  to 
ensure  that  the  effort  and  resources 
expended  to  measure  emissions  are 
commensurate  with  the  size  of  those 
emissions.  This  principle  has  been 
adopted  both  for  other  source  categories 
in  the  MRR  and ‘for  numerous  other  EPA 
programs.  However,  EPA  is  requesting 
comment  on  some  aspects  of  its 
proposed  approaches. 

First,  we  request  comment  on  the 
appropriateness  of  the  COie  cutoff 
below  which  calculations  are  permitted. 
One  potential  concern  associated  with 
this  approach  is  that  10,000  mtC02e 
equates  to  relatively  low  mass  emissions 
of  fluorinated  GHGs  with  high  GWPs. 
For  example,  10,000  mtC02e  equates  to 
923  pounds  of  SFa  and  1,282  pounds  of 
NF3.  Our  understanding  is  that  SF6  can 
be  detected  at  extremely  low  emission 
rates  and  concentsations,  but  we  request 
comment  on  whether  emissions  of  other 
hig’i-GWP  compounds  at  this  level  may 
be  difficult  to  detect.  An  option  on 
which  we  are  requesting  comment  is  to 
relax  the  C02e  emissions  cutoff  and  to 
include  an  unweighted  emissions  cutoff 
(i.e.,  in  tons  of  fluorinated  GHG)  along 
with  it.  For  example,  for  process  vents 
with  less  than  25,000  mtC02e 
uncontrolled  and  Jess  than  10,000 
pounds  of  fluorinated  GHG 
uncontrolled,  facilities  would  have  the 
option  to  conduct  emissions  testing  or 
engineering  calculations  or  assessments. 

Second,  EPA  requests  comment  on  its 
criteria  for  allowing  use  of  engineering 
calculations  to  characterize  the 
emissions  of  process  vents  that  vent  to 
destruction  devices.  EPA  understands 
that  many  and  perhaps  most  destruction 
devices  used  at  fluorinated  GHG 
production  facilities  can  achieve  DEs  of 
99.9  percent  or  better.  EPA  also 
understands  that  many  facilities  have 
equipment  or  procedures  in  place  to 
prevent  uncontrolled  emissions,  though 
some  do  not.  It  is  important  to  note  that 
uncontrolled  emissions  during  device 
downtime  can  reduce  the  effective 
(time-weighted  average)  DE  to  90 
percent  or  less,  increasing  emissions  by 
a  factor  of  100  or  more.  However,  one 
alternative  to  the  proposed  approach 


and  outputs,  whether  these  emissions  occur  from 
vents  or  leaks.  (This  assumes  that  the  production 
measurement  used  to  estimate  and  report  emissions 
under  the  mass-balance  approach  is  the  same  as 
that  used  to  report  additions  to  the  industrial  gas 
supply.  EPA  is  proposing  that  these  two 
measurements  be  identical.) 


would  be  to  allow  the  use  of  engineering 
calculations  for  any  vent  whose 
emissions,  considering  both  the  DE  and 
the  historical  uptime  of  the  destruction 
device,  fell  below  the  10,000  mtC02e 
cutoff.  For  purposes  of  this  calculation, 
the  annual  time  of  uncontrolled 
emissions  could  be  equated  to  the 
longest  annual  time  of  uncontrolled 
emissions  observed  over  the  previous 
five  years.  EPA  requests  comment  on 
this  alternative  approach. 

Preliminary  estimates.  To  develop 
preliminary  emissions  estimates  for 
each  vent,  facilities  would  be  permitted 
to  use  the  same  types  of  previous 
measurements,  engineering  calculations, 
and  engineering  assessments  that  they 
v\7ould  be  permitted  to  use  to  develop 
emission  calculation  factors.  These  are 
described  below  under  “Process-specific 
Emission  Calculation  Factor  Approach.” 

Process  vent  emissions  testing.  For 
process  vent  emissions  testing,  facilities 
would  be  required  to  use  EPA  reference 
methods,  including  EPA  Method  18  and 
EPA  Method  320,  or  ASTM  D6348-03.34 
Alternative  testing  methods  could  be 
used  if  validated  using  EPA  Method 
301.  EPA  reference  methods  are 
included  in  the  rule  requirements  for 
determining  sample  and  velocity 
traverses,  velocity  and  volumetric  flow 
rates,  gas  analysis,  and  stack  gas 
moisture,  along  with  several  alternative 
flow  rate  determination  methods,  such 
as  OTM-24  and  ALT-012.  Commenters 
who  have  previously  estimated  their 
emissions  of  fluorinated  GHGs  stated 
that  they  used  these  approaches  to  do 
so. 

The  testing  periods  would  be  required 
to  include  representative  process 
operation  and  to  exclude  atypical  events 
(such  as  process  upsets  or 
malfunctions). 35  Within  any  given 
operating  scenario  (discussed  further 
below),  the  full  range  of  process 
operation  would  be  required  to  be 
represented,  i.e.  the  emissions  data  must 
be  representative  of  typical  process 
operation  while  also  including  process 
variability.  Facilities  would  be  required 
to  consider  process  parameters  that  may 
potentially  cause  variability  of  the 
emissions,  such  as  catalyst  degradation, 
seasonal  variability,  raw  material 


EPA  Method  320  and  the  ASTM  method  are 
Fourier  Transform  Infrared  (FTIR)  methods.  For 
such  methods,  compounds  are  identified  by 
characteristic  spectra,  and  libraries  providing 
spectra  for  the  range  of  compounds  likely  to  be 
found  in  emissions  streams  can  greatly  facilitate 
analysis.  EPA  requests  comment  on  whether  such 
spectral  libraries  are  available  for  fluorinated  GHGs, 
and  if  not,  on  whether  EPA  might  play  a  role  in 
assembling  a  spectral  library  for  fluorinated  GHGs. 

EPA  is  proposing  an  exception  if  monitoring  is 
sufficiently  long  to  ensure  that  such  events  are  not 
overrepresented  in  the  emission  factor. 


suppliecs,  etc.  For  example,  where  a 
facility  uses  a  catalyst,  test  runs  would 
have  to  be  conducted  at  various  points 
over  the  life  of  the  catalyst.  The 
production  level  during  the  testing 
periods  would  be  required  to  be 
representative  of  normal  operation. 

To  develop  process-specific  emissions 
factors,  facilities  would  be  required  to 
conduct  at  least  three  test  runs  and  to 
analyze  the  relative  standard  deviation 
(RSD)  of  the  emission  factors 
corresponding  to  each  run  to  determine 
whether  additional  runs  were  necessary. 
The  emission  factors  and  their  RSD 
would  be  calculated  across  all 
fluorinated  GHGs  emitted  from  the  vent 
in  C02e  terms.  If  the  RSD  exceeded 
twenty  percent,  the  facility  would  be 
•required  to  conduct  an  additional  three 
tests.  The  rationale  for  the  RSD  test  is 
that  if  the  variability  of  a  population  or 
parameter  is  large,  then  more  samples 
are  required  to  obtain  a  robust  estimate 
of  the  mean  (average)  of  that  parameter. 
EPA  estimates  that  at  a  relative  standard 
deviation  of  20  percent,  an  emission 
factor  calculated  as  the  mean  of  three 
test  runs  has  a  95  percent  chance  of 
being  within  50  percent  of  the  actual 
mean  emission  rate  of  the  process.  The 
reasoning  and  calculations  behind  this 
conclusion  are  discussed  in  more  detail 
in  the  TSD. 

An  alternative  approach  would  be  to 
conduct  additional  runs  until  the 
change  in  the  running  average  emission 
factor  fell  under  10  percent.  This 
approach  is  similar  to  requirements  for 
measuring  emission  factors  (slope 
coefficients)  in  subpart  F  (Primary 
Aluminum)  and  could  provide 
representative  emissions  from  the 
process  and  address  variability. 
However,  it  has  two  potential 
drawbacks  in  the  context  of  fluorinated 
gas  production.  First,  for  processes 
whose  variability  is  predictable  (e.g.,  ' 
due  to  catalyst  age)  rather  than  random, 
the  fourth  sample  could  satisfy  the 
running  average  requirement  but  lead  to 
a  biased  emission  factor,  for  example  if 
two  of. the  four  samples  were  taken 
when  the  catalyst  was  new.  Second, 
facilities  could  find  it  inconvenient  to 
analyze  samples  and  calculate  emission 
factors  between  each  test  run  after  the 
first  three.  EPA  requests  comment  on 
this  alternative  approach. 

For  continuous  process  vents, , 
facilities  would  conduct  1-hour  test 
runs,  and  for  batch  process  vents, 
facilities  would  test  during  emissions 
episodes  of  the  batch.  We  request 
comment  on  the  appropriate  number  of 
test  runs  to  conduct  for  continuous  and 
batch  process  vents  and  the  appropriate 
RSD  that  facilities  should  meet.  We  also 
request  comment  of  the  appropriateness 
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of  testing  batch  process  vents  during 
emissions  episodes  only.  Another 
option  is  to  require  testing  of  vents  for 
the  full  duration  of  the  batch  process, 
but  this  could  significantly  increase  the 
expense  of  the  emissions  test  without 
necessarily  improving  its  accuracy. 

Where  multiple  processes  vent  into  a 
common  vent  or  control  device,  EPA  is 
proposing  that  facilities  do  one  of  the 
following:  sample  each  process  in  the 
ducts  before  the  emissions  are 
combined,  sample  when  only  one 
process  is  operating,  or  sample  the 
combined  emissions  at  representative 
combinations  of  capacity  utilizations  for 
all  the  processes.  If  the  last  option  were 
selected,  facilities  would  be  required  to 
perform  3  times  n  test  runs,  where  n  is 
the  number  of  processes  feeding  into  the 
common  vent  or  add-on  control  device. 
The  emission  factor  would  be  calculated 
by  dividing  the  total’emissions  by  the 
summed  activity  across  the  processes 
venting  to  the  common  vent,  and  the 
PSEF  would  be  applied  whenever  one 
or  more  of  the  processes  was  operating. 

Process  activity  data  would  have  to  oe 
collected  simultaneously  with  the 
emissions  data  during  the  emissions 
test.  The  process  activity  data  would  be 
used  to  develop  the  emissions  factor. 
Process  activity  data  that  could  be  used 
in  development  of  the  emissions  factor 
includes  raw  material  feed,  amount  of 
product  produced,  or  other  process 
activity  known  to  have  a  direct  effect  on 
emissions. 

Facilities  would  be  required  to  define 
the  operating  scenario  that  encompasses 
the  range  of  operating  conditions  that 
represent  typical  operation  for  the 
process  and  to  develop  representative 
emissions  factors  for  each  operating 
scenario.  To  define  the  process 
operating  scenario,  a  facility  would 
include  information  including  the 
process  description  emd  the  specific 
process  equipment  used;  the  process 
vents,  emission  episodes  and  durations, 
and  the  quantity  of  uncontrolled 
fluorinated  GHG  emissions;  the  control 
device  or  destruction  device  used.to 
control  emissions;  and  the  manifolding 
of  process  vents  within  the  process  and 
from  other  processes.  Alternative 
operating  scenarios  would  also  be 
defined  for  differences  in  operating 
conditions  that  affect  emissions. 
Examples  of  situations  where  process 
differences  may  warrant  separate 
operating  scenarios  include  the 
following:  Making  small  volumes  of  a 
product  in  one  set  of  batch  process 
equipment  part  of  the  year  and  making 
larger  volumes  in  larger  batch  process 
equipment  part  of  the  year;  use  of  two 
different  types  of  catalyst  in  the  same 
process;  deliberate  alterations  in  process 


conditions  such  as  temperature  or  ‘ 
pressure  to  shift  the  reaction  to  a 
particular  product;  and  making  small 
volumes  of  a  product  in  a  batch  process 
part  of  the  year  and  making  large 
volumes  in  a  continuous  process  part  of 
the  year.  A  facility  is  required  to 
develop  a  representative  emissions 
factor  for  each  process  operating 
scenario  because  each  operating 
scenario  for  a  process  will  result  in 
different  emissions  levels. 

In  general,  emissions  testing  during 
process  startups  and  shutdowns  would 
not  be  expected  to  lead  to  representative 
emission  factors,  because  emission  rates 
tend  to  fluctuate  during  such  events. 
Exceptions  to  this  could  include  long¬ 
term  monitoring  that  would  not  over-  ' 
represent  startup  or  shutdown 
conditions  in  the  resulting  emission 
factor,  and  monitoring  specifically  to 
obtain  emission  factors  for  startups  and 
shutdowns  conditions.  Several 
companies  indicated  that  they  have 
analyzed  the  emissions  profile  during 
startup  events  and  during  shutdown 
events.  They  found  that  the  emission 
rates  during  these  events  departed  fi-om 
those  at  steady  state  conditions,  but  that 
emissions  profiles  were  consistent 
between  one  startup  event  and  another. 

The  uncertainty  of  the  process-vent- 
specific  emission  factor  approach  is 
anticipated  to  be  roughly  10  percent;  the 
uncertainty  of  the  emissions  testing  is 
estimated  to  be  approximately  10 
percent  (as  calibration  requirements  for 
most  test  ipethods  require  ±10  percent 
accuracy  and  precision),  and  the 
uncertainty  of  the  process  activity 
measurement  is  ±1  percent.  While 
emissions  testing  must  continue  if  the 
first  three  test  runs  exhibit  an  RSD  or 
0.2  or  greater,  the  RSD  is  expected  to  be 
a  measure  of  the  variability  of  the 
process  rather  than  the  error  of  the 
measurement. 

EPA  is  proposing  that  emission 
factors  would  need  to  be  developed 
before  December  31,  2011,  the  end  of 
the  first  year  of  reporting  under  this 
subpart.  Throughout  2011,  facilities 
would  be  responsible  for  gathering 
monthly  activity  data  to  which  the  - 
emission  factors,  once  developed, 
would  be  applied  to  estimate  monthly 
and  annual  emissions  from  each 
process. 

Updates  to  Emission  Factors.  After 
developing  their  initial  process-vent- 
specific  emission  factors,  facilities 
would  be  required  to  update  them  every 
5  years  or  when  there  was  a  process  or 
equipment  change  that  would  alter  the 
process  operating  scenario.  Process  or 
equipment  changes  would  include 
changes  in  raw  materials,  equipment, 
production  levels,  or  operating 


conditions  that  would  be  expected  to  ' 
affect  the  level  of  emissions.  EPA  is 
proposing  periodic  updates  of  the 
emission  factors  because  facilities  that 
have  measured  and  re-measured  their 
emission  factors  over  a  period  of  several 
years  have  found  that  gradual, 
incremental  changes  to  the  process  [e.g., 
to  improve  yields)  have  significantly 
changed  emission  factors  over  time.  The 
proposed  five-year  frequency  is 
consistent  with  that  required  for  some 
source  categories  covered  in  the  MRR 
[e.g.,  for  process  vents  used  in  HCFC- 
22  production  processes  under  subpart 
O)  but  is  higher  than  that  required  for 
others  (e.g.,  the  10-year  frequency  for 
measurement  of  slope  factors  for 
aluminum  processes).  EPA  requests 
comment  on  the  proposed  frequency  of 
measurement. 

An  alternative  to  regular  updates  to 
emission  factors  would  be  updates 
triggered  by  changes  to  other  indicators 
of  emission  rates,  such  as  process 
yields.  Under  such  an  approach, 
facilities  could  calculate  how  their 
emission  factor  would  change  if  the 
change  in  yield  were  attributable  solely 
to  a  change  in  the  emission  rate.  If  this 
change  exceeded  15  percent  (as  a 
fraction  of  the  current  emission  factor), 
the  emission  factor  would  need  to  be  re¬ 
measured.  EPA  requests  comment  on 
this  alternative. 

Measurements  performed  before  the 
effective  date  of  this  rule.  We  are 
proposing  that  emission  factor 
measurements  performed  before  the 
effective  date  of  this  rule  could  be  used 
to  estimate  GHG  emissions  if  the 
measurements  were  performed  in 
accordance  with  the  requirements  of  the 
rule  less  than  five  years  before  the 
effective  date.  We  believe  that  it  may 
also  be  appropriate  to  permit  use  of 
previously  measured  emission  factors 
whose  measurement  departed  in  some 
particulars  from  the  requirements  of  the 
rule  but  still  substantially  met  most  of 
the  requirements,  making  it  likely  that 
the  emission  factors  were 
representative.  In  this  case,  facilities 
could  submit  information  to  EPA  on 
areas  where  measurements  departed 
from  the  requirements  from  the  rule, 
and  EPA  could  review  the 
measurements  to  verify  that  they  still 
substantially  met  most  of  the 
requirements.  We  request  comment  on 
this  option. 

Process-Specific  Emission  Calculation 
Factor  Approach.  As  noted  above, 
facilities  could  use  engineering 
calculations  to  estimate  emissions  from 
vents  that  either  (1)  had  annual 
emissions  below  1,00U  mtCOae  or  (2) 
vented  to  a  control  device  with  a 
destruction  efficiency  of  99.9  percent 
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and  had  equipment  and  procedures  in 
place  to  prevent  uncontrolled 
emissions.  We  are  proposing  an 
emission  factor  approach  that  includes 
both  ^missions  testing  and  engineering 
calculations,  with  the  required  approach 
depending  on  the  magnitude  of 
uncontrolled  emissions  from  the  process 
vent. 

Engineering  calculations  use  basic 
chemical  engineering  principles  and 
component  property  data  to  calculate 
emissions  (and  develop  emission 
factors)  rather  than  actually  measuring 
emissions.  Calculations  for  various 
emissions  episodes  could  be  conducted 
using  standard  equations  presented  in 
EPA’s  Emissions  Inventory 
Improvement  Process  guidance 
documents.  Pharmaceutical  NESHAP, 
and  Miscellaneous  Organic  NESHAP. 
Calculations  highlighted  in  these 
documents  and  in  codified  rule  text 
include  vapor  displacement,  purging, 
heating,  depressurization,  vacuum 
systems,  gas  evolution,  air  drying,  and 
empty  vessel  purging. 

Engineering  assessments  may  be 
conducted  using  previous  test  data  or 
other  information  available  oh  the 
process.  Engineering  assessments 
include  use  of  previous  test  reports 
where  the  emissions  are  representative 
of  current  operating  practices;  bench- 
scale  ©r  pilot-scale  test  data  that  are 
representative  of  full-scale  process 
operating  conditions;  design  analysis 
based  on  chemical  engineering 
principles,  measurable  process 
parameters,  or  physical  or  chemical 
laws  or  properties.  The  data  used  in 
engineering  assessments  must  be 
documented.  — 

Process  activity  data  must  be 
measured  in  conjunction  with  the 
emissions  estimate  based  on 
calculations  and  assessments.  This 
process  activity  data  is  needed  to 
develop  the  emissions  calculation 
factor. 

Just  as  for  emission  factor 
development,  facilities  are  required  to 
define  the  operating  scenario  for  the 
emission  calculation  factor 
development.  Alternative  operating 
scenarios  would  also  be  defined  for 
differences  in  operating  conditions  that 
affect  emissions.  As  discussed 
previously  for  the  emission  factor 
approach,  a  facility  would  be  required 
to  develop  a  representative  emission 
calculation  factor  for  each  process 
operating  scenario  because  each 
operating  scenario  for  a  process  will 
result  in  different  emission  levels  (see 
discussion  above). 

Facilities  would  update  the  process- 
vent-specific  emission  calculation 
factors  every  five  years  or  when  there  is 


a  process  or  equipment  change  that 
would  alter  the  process  operating 
scenario. 

Potential  use  of  continuous  emissions 
monitors  to  measure  emissions  from 
vents.  Another  option  we  are 
considering  is  to  require  that  facilities 
measure  emissions  from  fluorinated  gas 
production  facilities  using  continuous 
emissions  monitors  (GEMS).  Under  this 
approach,  facilities  would  be  required  to 
install  and  operate  GEMS  capable  of 
measuring  fluorinated  GHGs  to  measure 
process  emissions.  The  requirements  for 
the  GEMs  would  be  similar  to  those  in 
subpart  G,  adjusted,  as  appropriate,  to 
accommodate  GEMS  for  fluorinated 
gases.  One  possible  option  is  to  use 
Fourier  Transform  Infrared 
Spectrometers  (FTIRs)  in  scrubber 
stacks  to  measure  emissions.  FTIR 
spectroscopy  is  presently  used  to 
conduct  short-term  fluorinated  GHG 
emission  measurements  from  processes. 

If  properly  selected  and  maintained, 
GEMS  would  be  expected  to  provide 
estimates  of  emissions  more  accurate 
than  either  the  mass-balance  or  the 
process-vent  approach.  However, 
potential  drawbacks  to  requiring  GEMS 
are  that  they  would  be  relatively 
expensive  to  install  and  they  may  not 
tolerate  the  acidic  and  reactive 
environments  found  in  vents  at  many 
fluorinated  gas  production  facilities. 

(The  latter  concern  might  be  mitigated 
by  installing  GEMS  after  a  scrubber,  if 
this  is  practicable.)  Given  these 
potential  concerns,  it  may  be 
appropriate  to  require  GEMS  for 
particularly  large  emission  streams,  e.g., 
those  resulting  in  emissions  of  more 
than  50,000  mtGOae  annually.  EPA 
requests  comment  on  the  use  and 
implementation  of  GEMS  at  fluorinated 
gas  production  facilities.  We  also 
request  data  or  other  information 
evaluating  the  use  of  GEMS  in 
fluorinated  gas  production  facilities  to 
determine  fluorinated  GHG  emissions. 

Equipment  Leak  Emissions  Estimates. 
For  completeness,  EPA  is  proposing  that 
monitoring  of  process  vents  be 
supplemented  by  monitoring  of 
equipment  leaks,  whose  emissions  do 
not  occur  through  process  vents.  To 
estimate  emissions  from  equipment 
leaks,  we  would  require  use  of  EPA 
Method  21  and  the  Protocol  for 
Equipment  Leak  Estimates  (EPA— 453/R- 
95-017).  Leak  monitoring  would  be 
performed  annually.  The  Protocol 
includes  four  methods  for  estimating 
equipment  leaks.  These  are,  from  least 
to  most  accurate,  the  Average  Emission 
Factor  Approach,  the  Screening  Ranges 
Approach,  EPA  Gorrelation  Approach, 
and  the  Unit-Specific  Gorrelation 
Approach.  We  are  proposing  that  the 


facility  use  one  of  the  last  three 
methods.  To  use  these  methods,  the 
facility  would  need  to  have  (or  develop) 
Response  Factors  relating 
concentrations  of  the  target  fluorinated 
GHG  (or  surrogate  gas  co-occurring  in 
the  stream)  to  concentrations  of  the  gas 
with  which  the  leak  detector  is 
calibrated.  Our  understanding  is  that 
flame  ionization  detectors  (FIDs)  are 
generally  insensitive  to  fluorinated 
GHGs,  and  that  they  are  therefore  not 
likely  to  be  effective  for  detecting  and 
quantifying  fluorinated  GHG  leaks.  An 
exception  to  this  would  be  a  situation  in 
which  the  fluorinated  GHG  occurred  in 
a  stream  along  with  a  substance  (e.g.,  a 
hydrocarbon)  to  which  the  FID  was 
sensitive;  in  this  case,  the  other 
substance  could  be  used  as  a  surrogate 
to  quantify  leaks  from  the  stream.  We 
understand  that  at  least  two 
fluorocarbon  producers  currently  use 
methods  in  the  Protocol  to  quantify 
their  emissions  of  fluorinated  GHGs 
with  different  levels  of  accuracy  and 
precision.36  Other  analytical  techniques 
that  are  sensitive  to  fluorinated 
compounds  may  be  available  to  monitor 
concentrations  of  equipment  leaks, 
including  photoionization,  ultraviolet, 
infrared,  and  others.  EPA  requests 
comment  on  the  availability  and  use  of 
portable  monitoring  instruments  for 
equipment  leak  monitoring  of 
fluorinated  GHG. 

Another  approach  for  monitoring 
leaks  from  pieces  of  equipment  includes 
use  of  the  Alternative  Work  Practice 
(AWP)  for  EPA  Method  21  (similar  to 
monitoring  requirements  under  40  GFR 
part  60,  subpart  A,  40  GFR  part  60.18; 

40  GFR  part  63,  subpart  A,  40  GFR  part 
63.11;  or  40  GFR  part  65,  subpart  A,  40 
GFR  part  65.7).  This  approach  would 
include  monitoring  leaking  equipment 
with  an  optical  gas  imaging  instrument. 
Emissions  fi-om  those  pieces  of 
equipment  found  to  be  leaking  could  be 
estimated  based  on  emission  factors. 
Under  this  approach,  facilities  would  be 
required  to  image  each  piece  of 
equipment  associated  with  processes 
covered  under  subpart  L  and  in 
fluorinated  GHG  service,  and  all 


One  producer  estimates  HFC  and  other 
fluorocarbon  emissions  by  using  the  Average 
Emission  Factor  Approach.  This  approach  simply 
assigns  an  average  emission  factor  to  each 
component  without  any  evaluation  of  whether  or 
how  much  that  component  is  actually  leaking.  The 
second  producer  estimates  emissions  using  the 
Screening  Ranges.  Approach,  which  assigns 
different  emission  factors  to  components  based  on 
whether  the  concentrations  of  the  target  chemical 
are  above  or  below  10,000  ppmv.  This  producer  has 
developed  a  Response  Factor  for  HCFC-22,  which 
is  present  in  the  same  streams  as  the  HFC-23  whose 
leaks  are  being  estimated.  (HFC-23  emissions  are 
discussed  in  Section  O  of  the  October  30,  2009 
MRR.) 
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emissions  imaged  by  the  optical  gas 
imaging  instrument  would  be 
considered  leaks  and  would  be  subject 
to  emissions  estimation.  EPA  requests 
comment  on  the  technical  feasibility 
and  accuracy  of  this  approach  for 
fluorinated  GHG  emissions. 

Other  Potentially  Significant  Emission 
Points.  We  are  requesting  comment  on 
the  inclusion  of  fluorinated  GHG 
emissions  from  storage  tanks, 
wastewater,  and  container  filling, 
particularly  where  these  emissions 
occur  before  the  production 
measurement  at  fluorinated  GHG 
production  facilities.  We  anticipate  that 
emissions  from  wastewater  and  storage 
tanks  would  be  small  to  insignificant 
due  to  the  low  solubility  of  most 
fluorinated  GHGs  in  water  and  the  use 
of  pressurized  tanks  for  storage. 

However,  we  request  comment  on  the 
emission  levels  expected  from  these 
emission  points. 

Our  current  understanding  is  that 
most  fluorinated  GHG  production 
facilities  measure  their  production 
before  container  filling,  e.g.,  by  using 
flowmeters  just  upstream  of  the 
container  connection  to  measure  the 
mass  flowing  into  the  containers.  If  this 
is  the  case,  emissions  that  occur  during 
or  after  filling  (e.g.,  from  hoses  and 
connections)  would  have  been  included 
in  the  production  (supply) 
measurement.  However,  if  production  is 
measured  by  weighing  containers  before 
and  after  filling,  then  emissions  during 
container  filling  would  not  have  been 
included  in  the  production 
measurement.  In  these  cases,  facilities 
using  the  emission  factor  approach 
would  need  to  quantify  container  filling 
emissions  for  completeness.  Possible 
methods  for  tracking  these  emissions 
include  engineering  estimates,  default 
or  site-specific  emission  factors,  and 
mass  balances.  These  methods  are 
discussed  in  more  detail  in  the  TSD. 

Destruction  Device  Performance 
Testing.  EPA  is  proposing  to  require 
fluorinated  gas  producers  that  destroy 
fluorinated  GHGs  to  conduct  an 
emissions.test  every  five  years  to 
determine  the  .destruction  efficiency 
(DE)  of  the  destruction  device.'As 
discussed  further  in  the  TSD,  the  testing 
for  determining  the  DE  would  be  similar 
to  the  emissions  testing  required  to 
develop  process-specific  emission 
factors,  described  above.  Facilities 
would  be  required  to  conduct  their 
testing  when  operating  at  high  loads 
reasonably  expected  to  occur  and  when 
destroying  the  most-difficult-to-destroy 
fluorinated  GHG  fed  into  the  device  (or 
when  destroying  a  surrogate  that  was 
more  difficult  to  destroy  than  that 
fluorinated  GHG).  The  last  point  is 


particularly  important  because  some 
fluorinated  GHGs  (e.g.,  CF4  and  SF6)  are 
extremely  difficult  to  destroy;  DEs 
determined  for  other  fluorinated  GHGs 
would  overestimate  the  destruction  of 
these  fluorinated  GHGs. 

Facilities  that  have  conducted  an 
emissions  test  on  their  destruction 
device  within  the  five  years  prior  to  the 
effective  date  of  the  rule  would  be 
allowed  to  use  the  DE  determined 
during  that  test  if  the  test  was 
conducted  in  accordance  with  the 
proposed  test  requirements.  Facilities 
could  also  use  the  DREs  determined 
during  principal  organic  hazardous 
constituent  testing  and  hazardous  waste 
combustor  testing,  provided  those  tests 
determined  the  DRE  based  on  the  most- 
difficult-to-destroy  fluorinated  GHG  fed 
into  the  device  (or  based  on  a  surrogate 
that  was  more  difficult  to  destroy  than 
the  most-difficult-to-destroy  fluorinated 
GHG). 

EPA  is  proposing  to  require  reporting 
of  fluorinated  GHG  emissions  from 
destruction  of  fluorinated  GHGs;  we 
request  comment  on  whether  we  ^ould 
also  require  reporting  of  by-product 
fluorinated  GHG  emissions  from 
destruction  of  CFCs  and  HCFCs. 
Specifically,  we  request  comment  on  the 
extent  to  which  fluorinated  GHGs  may 
be  generated  and  emitted  during 
destruction  of  CFCs  and  HCFCs  at 
facilities  producing  these  chemicals. 
Testing  of  destruction  devices  used  in 
the  electronics  sector  has  shown  that 
destruction  of  one  fluorinated 
compound  can  lead  to  the  emission  of 
others  under  some  circumstances. 

6.  Selection  of  Procedures  for  Estimating 
Missing  Data 

In  the  event  that  a  scale  or  flowmeter 
normally  used  to  measure  reactants, 
products,  by-products,  or  wastes  fails  to 
meet  a  test  to  verify  its  accuracy  or 
precision,  malfunctions,  or  is  rendered 
inoperable,  we  are  proposing  that 
facilities  be  required  to  estimate  these 
quantities  using  other  measurements 
where  these  data  are  available.  For 
example,  facilities  that  ordinarily 
measure  production  by  metering  the 
flow  into  the  day  tank  could  use  the 
weight  of  product  charged  into  shipping 
containers  for  sale  and  distribution  as  a 
substitute.  It  is  our  understanding  that 
the  types  of  flowmeters  and  scales  used 
to  measure  fluorocarbon  production 
(e.g.,  Coriolis  meters)  are  generally  quite 
reliable,  and  therefore  that  it  should 
rarely  be  necessary  to  rely  solely  on 
secondary  production  measurements.  In 
general,  production  facilities  rely  on 
accurate  monitoring  and  reporting  of  the 
inputs  and  outputs  of  the  production 
process.  Nevertheless,  EPA  is  also 


proposing  that  if  a  secondary  mass 
measurement  for  the  stream  is  not 
available,  producers  can  use  a  related 
parameter  and  the  historical 
relationship  between  the  related 
parameter  and  the  missing  parameter  to 
estimate  the  flow. 

If  concentration  measurements  are 
unavailable  for  some  period,  we  are 
proposing  that  the  facility  use  the 
average  of  the  concentration 
measurements  from  just  before  and  just 
after  the  period  of  missing  data.  z- 

We  request  comment  on  these 
proposed  methods  for  estimating 
missing  data. 

7.  Selection  of  Data  Reporting 
Requirements 

Under  the  proposed  rule,  owners  and 
operators  of  facilities  producing 
fluorinated  gases  would  be  required  to 
report  both  their  fluorinated  GHG 
emissions  and  the  quantities  used  to 
estimate  them  on  a  process-specific 
basis.  They  would  also  be  required  to 
report  the  results  of  each  scoping  study, 
specifically,  the  chemical  identities  of 
the  contents  of  potentially  emitted 
streams.  Facilities  using  the  mass- 
balance  approach  would  report  the 
masses  of  the  reactants,  products,  by¬ 
products,  and  wastes,  and,  if  applicable, 
the  quantities  of  any  product  in  the  by¬ 
products  and/or  wastes  (if  that  product 
is  emitted  at  the  facility).  The  chemical 
identities  of  reactants,  products,  and  by¬ 
products  would  also  be  reported,  along 
with  the  chemical  equations  used  to 
estimate  emissions.  Facilities  using  the 
emissibn  factor  approach  would  report 
the  activity  data  used  to  calculate 
emissions  (e.g.,  the  quantity  produced, 
transformed,  or  destroyed)  and  the 
emission  factors  used  to  estimate  them. 
We  are  proposing  that  owners  and 
operators  report  annual  totals  of  these 
quantities  by  process  and  facility. 

Where  fluorinated  GHG  production 
facilities  have  estimated  missing  data, 
the  facility  would  be  required  to  report 
the  reason  the  data  were  missing,  the 
length  of  time  the  data  were  missing,  the 
method  used  to  estimate  the  missing 
data,  and  the  estimates  of  those  data. 

We  propose  that  facilities  report  these 
data  because  the  data  are  necessary  to 
verify  facilities’  calculations  of 
fluorinated  GHG  emissions.  We  request 
comment  on  these  proposed  reporting 
requirements. 

8.  Selection  of  Records  That  Must  Be 
Retained 

Maintaining  records  of  the 
information  used  to  determine  the 
reported  GHG  emissions  is  necessary  to 
enable  us  to  verify  that  the  GHG 
emissions  monitoring  and  calculations 
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were  done  correctly.  Under  the 
proposed  rule,  owners  and  operators  of 
facilities  producing  fluorinated  GHGs 
would  be  required  to  retain  records 
documenting  the  data  reported, 
including  records  of  monthly  emission 
estimation  calculations,  all  data  that 
went  in  to  the  calculations,  calibration 
records  for  flowmeters,  scales,  and  gas 
chromatographs,  and  documentation  of 
emission  factor  development  activities. 
These  records  are  necessary  to  verify 
that  the  GHG  emissions  monitoring  and 
calculations  were  performed  correctly. 

C.  Electric  Transmission  and 
Distribution  Equipment  Use 

In  the  April  2009  proposed  MRR  (74 
FR  16448;  April  10,  2009),  EPA 
proposed  mandatory  reporting  of  SF6 
and  PFG  emissions  from  electric  power 
transmission  and  distribution  system 
equipment  in  subpart  DD.  As  initially 
proposed,  this  source  category  would 
comprise  electric  power  transmission 
and  distribution  systems  that  operate 
using  gas-insulated  substations,  circuit 
breakers  and  other  switchgear,  or  power 
transformers  containing  sulfur ' 
hexafluoride  (SFe)  or  perfluorocarbons 
(PFGs)  and  emissions  would  represent 
the  annual  facility-wide  emissions  of 
SF6  and  PFGs  for  the  reporting  facility. 

EPA  received  comment  from 
approximately  22  entities,  many  of 
whom  requested  elaboration  on  what  is 
included  in  an  electric  power  system  for 
purposes  of  this  source  category  as  well 
as  the  relationship  of  an  electric  power 
system  to  a  facility.  The  requirements  of 
40  CFR  part  98  apply  to  owners  and 
operators  of  any  “facility”.  EPA  is 
issuing  this  supplemental  proposal  to 
provide  additional  detail  on  this  source 
category. 

In  doing  so,  our  objective  is  to  clarify 
and  solicit  further  comment  on  the 
scope  of  an  “electric  power  system”  and 
what  constitutes  a  facility  for  this 
subpart.  We  also  provide  further  detail 
on  options  we  considered.  We  are 
proposing  to  integrate  the  Energy 
Information  Administration  of  the 
Department  of  Energy  (EIA)  list  of 
examples  of  electric  power  entities  into 
the  definition  of  a  facility  for  this 
subpart.  The  EIA  lists  the  following  as 
electric  power  entities:  “a  company;  an 


Unless  otherwise  specified  in  an  individual 
subpart,  facility  means  any  physical  property,  plant, 
building,  structure,  source,  or  stationary  equipment 
located  on  one  or  more  contiguous  or  adjacent 
properties  in  actual  physical  contact  or  separated 
solely  by  a  public  roadway  or  other  public  right-of- 
way  and  under  common  ownership  or  common 
control,  that  emits  or  may  emit  any  greenhouse  gas. 
Operators  of  military  installations  may  classify  such 
installations  as  more  than  a  single  facility  based  on 
distinct  and  independent  functional  groupings 
within  contiguous  military  properties. 


electric  cooperative;  a  public  electric 
supply  corporation  as  the  Tennessee 
Valley  authority;  a  similar  Federal 
department  or  agency  such  as  the 
Bonneville  Power  Administration;  the 
Bureau  of  Reclamation  or  the  Corps  of 
Engineers;  a  municipally  owned  electric 
department  offering  service  to  the 
public;  or  an  electric  public  utility 
district  (a  “PUD”);  also  a  jointly  owned 
electric  supply  project  such  as  the 
Keystone.”  We  are  proposing  to 
incorporate  the  EIA  list  of  electric 
power  entities  because  it  is  widely  used 
in  the  industry  and  includes  the 
spectrum  of  energy  supply  participants 
with  relevant  operations,  i.e.,  vertically 
integrated,  generate  and  transmit  only, 
transmit  and  distribute  only,  transmit 
only  and  distribute  only. 

We  are  also  seeking  comment  on 
whether  it  would  be  appropriate  to  use 
the  Regional  Greenhouse  Gas  Initiative 
(RGGI)  definition  of  a  transmission  and/ 
or  distribution  entity  in  our  definition  of 
electric  power  system. 3*^  RGGI  defines 
an  entity  as  “the  assets  and  equipment 
used  to  transmit  and  distribute 
electricity  from  an  electric  generator  to 
the  electrical  load  of  a  customer.”  It 
includes  all  related  assets  and 
equipment  located  within  the  service 
territory  of  the  entity,  defined  as  the 
service  territory  of  a  load-serving  entity 
specified  by  the  applicable  State 
regulatory  agency.  In  particular,  EPA 
seeks  comment  on  whether  the  RGGI 
definition  includes  the  spectrum  of 
entities  identified  in  the  EIA  list  and 
captures  the  full  universe  of  SFe- 
emitting  entities  in  the  United  States. 

EPA  is  requesting  comments  on  only 
40  GFR  98.300  Definition  of  the  Source 
Gategory  in  proposed  subpart  DD.  EPA 
is  not  seeking  further  comment  on  other 
elemfents  of  the  initial  proposal  such  as 
the  selection  of  the  threshold  and  the 
proposed  monitoring  methods. 

1.  Definition  of  the  Source  Gategory 

EPA  proposes  to  define  the  source 
category  as  follows:  “The  electric 
equipment  use  source  category  includes 
electric  power  systems  as  described  in 
this  paragraph.  Notwithstanding  the 
definition  of  facility  in  subpart  A,  for 
purposes  of  this  subpart,  “facility” 
means  an  electric  power  system.  Electric 
power  system  means  th#  collection  of 
SF6-  and  PFC-insulated  equipment 
linked  through  electric  power 
transmission  or  distribution  lines  and 
operated  as  an  integrated  unit  by  one 
electric  power  entity  or  several  entities 


3®  Energy  Information  Administration  of  the  U.S. 
Department  of  Energy,  Energy  Glossary:  Energy  '' 
terms  and  definitions;  http://www.eia.gov/gIossary. 

3®  Regional  Greenhouse  Gas  Initiative  Model 
Rule,  2008. 


that  have  a  single  owner.  SF6-  and  PFC- 
insulated  equipment  includes  gas- 
insulated  substations,  circuit  breakers, 
other  switchgear,  gas-insulated  lines, 
and  power  transformers  containing  SF6 
or  PFGs.  Equipment  also  includes  gas 
containers  such  as  pressurized 
cylinders,  gas  carts,  new  equipment 
owned  but  not  yet  installed,  or  other 
containers.” 

The  largest  use  of  SF6  is  as  an 
electrical  insulator  and  interrupter  in 
equipment  intended  for  use  in 
connection  with  generation, 
transmission,  distribution,  and 
conversion  of  electric  energy.  The  gas 
has  been  employed  by  the  electric 
power  industry  in  the  United  States 
since  the  1950s  because  of  its  dielectric 
strength  and  arc-quenching 
characteristics.  SF6  has  replaced 
flammable  insulating  oils  in  many 
applications  and  allows  for  more 
compact  substations  in  dense  urban 
areas.  It  has  also  facilitated  expansion  of 
the  electric  power  grid  through  long¬ 
distance  transmission  at  high  and  extra- 
high  voltages.  SF6  is  used  in  gas- 
insulated  substations,  circuit  breakers 
and  other  switchgear,  transformers,  and 
gas-insulated  lines.  The  types  and 
location  of  gas-insulated  equipment 
used  varies  depending  on  a  number  of 
technical,  system  design,  geographic 
and  historic  factors.  Currently,  there  are 
no  available  substitutes  for  SF6  in  high- 
voltage  applications.  For  further 
information,  see  the  SF6  from  Electrical 
Equipment  TSD  in  the  docket  for  this 
rulemaking  (EPA-HQ-OAR-2009- 
0927). 

Since  SF6  is  used  in  pressurized 
equipment,  unintended  emissions  of 
SF6  occur  over  the  life  cycle  of  the 
equipment.  SF6  can  escape  from  gas- 
insulated  substations  and  switchgear 
through  seals,  especially  from  older 
equipment.  The  gas  can  also  be  released 
during  installation,  servicing,  arid 
equipment  disposal.  Emissions  of  SF6 
from  electric  power  systems  were 
estimated  to  be  12.4  million  metric  tons 
of  C02e  in  2006.  Emissions  from 
electrical  equipment  manufacture  and 
refurbishing  are  being  covered  in 
subpart  SS. 

PFGs  are  sometimes  used  as  dielectric 
and  as  heat  transfer  fluids  in  power 
transformers.  PFGs  are  also  used  for 
retrofitting  CFC-113  cooled 
transformers.  The  common  PFG  used  in 
this  application  is  perfluorohexane 
(C6F14).  In  terms  of  both  absolute  and 
carbon- weighted  emissions,  PFG 
emissions  from  electrical  equipment  are 
generally  believed  to  be  much  smaller 
than  SFa  emissions.  EPA  does  not 
currently  have  an  estimate  of  PFG 
emissions  from  this  Source  category. 
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PFCs,  however,  are  very  potent  and 
persistent  greenhouse  gases  and  an 
accurate  inventory  of  use  and  emissions 
from  all  sources  is  important. 
Consequently,  as  stated  in  our  initial 
proposal,  we  are  proposing  to  include 
emissions  of  PFCs  in  this  subpart. 
Reference  to  gas-insulated  equipment 
implies  SFa  and  PFCs. 

The  electric  transmission  and 
distribution  equipment  use  source 
category  includes  all  gas-insulated  - 
electrical  equipment  such  as  gas- 
insulated  substations,  circuit  breakers, 
other  switchgear,  gas-insulated  lines, 
and  power  transformers.  This 
equipment  is  used  as  part  of  an 
interconnected  group  of  electric 
transmission  lines  and  associated 
equipment  for  the  movement  or  transfer 
of  electric  energy  in  bulk  between 
points  of  supply  and  points  at  which  it 
is  transformed  for  delivery  to  the 
ultimate  customer.  This  equipment, 
along  with  lines  and  other  associated 
equipment  used  for  the  movement  or 
transfer  of  electric  energy,  operates  as 
part  of  a  contemporaneous  network  in 
real-time  and  in  a  synchronous  manner 
to  provide  stable  and  reliable  electricity 
to  customers. 

A  clear  definition  of  a  facility  for  this 
source  category  is  important  in  order  to 
determine  whether  a  collection  of 
electrical  equipment  meets  the  reporting 
threshold  and  to  ensure  that  double  or 
under  reporting  of  emissions  is 
minimized.  In  defining  a  facility,  we 
reviewed  current  definitions  used  in  the 
CAA  and  by  the  Federal  Energy 
Regulatory  Commission  (FERC),  North 
American  Energy  Reliability 
Corporation  (NERC),  California  Air 
Resources  Board  (CARB),  RGGI  and  EIA; 
consulted  with  industry;  and  reviewed 
current  regulations  relevant  to  the 
industry.  Typically,  the  various 
regulations  under  the  CAA  define  a 
facility  as  a  group  of  emissions  sources 
all  located  in  a  contiguous  area  and 
under  the  control  of  the  same  person  (or 
persons  under  common  control).  The 
subpart  A  definition  of  facility  would 
require  all  SFfi  equipment  included  in 
the  facility  be  located  on  contiguous  or 
adjacent  properties.  We  are  proposing 
not  to  use  the  exact  definition  of 
“facility”  found  in  subpart  A  because  the 
completeness  and  accuracy  of  emissions 
data  for  this  source  category  are 
dependent  on  reporting  on  all 
equipment  regardless  of  location.  For 
completeness,  reporting  needs  to 
account  for  and  report  on  all  sources 
and  activities  within  the  facility.  The 
purpose  of  transmission  is  to  move 
energy  over  long  distances.  Similarly, 
distribution  can  occur  over  large 
geographical  areas.  Therefore,  it  is 


neither  practical  nor  appropriate  to 
exclude  certain  types  of  equipment 
solely  based  on  its  lack  of  physical 
proximity.  Emissions  fi'om  gas-insulated 
equipment  occur  during  installation, 
operation,  servicing  and 
decommissioning.  Accuracy  of  reporting 
requires  that  emissions  are 
systematically  neither  over  nor  under 
actual  emissions;  consequently 
including  all  equipment  at  all  periods  of 
the  life  cycle  is  necessary.  Thus,  EPA 
has.  concluded  that  strict  adherence  to 
the  subpart  A  definition  is  not 
appropriate  for  this  source  category. 

In  cfeciding  where  to  draw  the 
boundary  between  one  facility  and  the 
next,  we  considered  the  following  levels 
of  reporting:  Per  piece  of  equipment,  by 
substation  or  switchyard,  corporate- 
level,  and  aggregation  of  total 
equipment  by  system.  Reporting  per 
piece  of  equipment  was  deemed  costly 
and  highly  impractical  for  reporters. 
Reporting  by  substation  or  switchyard, 
where  multiple  pieces  of  equipment  is 
often  located,  would  also  be 
burdensome,  given  that  a  specific 
reporting  protocol  using  the  proposed 
mass-balance  reporting  method  would 
have  to  be  set  up  for  each  substation, 
requiring  cylinder  inventory  and  other 
data  collection  to  be  done  on  a  per 
substation  basis.  Although  this  may  be 
practical  for  some  system  owners,  others 
have  responsibility  for  dozens  or 
hundreds  of  substations.  Finally,  EPA 
considered  corporate-level  reporting 
based  on  comments  submitted  on  our 
initial  proposal.  We  concluded, 
however,  that  given  the  complex  and 
varied  corporate  structures  within  the 
electric  power  industry  that  approach 
would  not  be  practical  and  appropriate 
for  this  source.  The  full  results  of  our 
assessment  can  be  found  in  the  SFe  from 
Electrical  Equipment  TSD. 

For  this  source  category,  EPA  is 
proposing  to  define  the  facility  as  an 
“electric  power  system,”  which  would 
mean  that  reporting  would  occur  at  a 
“system-wide”  level.  The  electric  povver 
system  would  be  defined  as  all  electric 
power  equipment  insulated  with  SF6  or 
PFCs  regardless  of  location  linked  - 
through  electric  power  transmission  or 
distribution  lines  and  operated  as  an 
integrated  unit  by  one  electric  power 
entity  or  several  entities  that  have  a 
single  owner.  Reporting  by  the  electric 
power  system  would  comprise  all  gas- 
insulated  equipment  located  between 
the  point  of  generation  and  the  point  at 
which  the  ultimate  customer  receives 
the  electricity.  Such  equipment  includes 
gas-insulated  substations,  circuit 
breakers,  other  switchgear,  gas-insulated 
lines,  or  power  transformers  containing 
SF6  or  PFCs.  EPA  proposes  to  define  an 


electric  power  entity  as  a  company;  an 
electric  cooperative:  a  public  electric 
supply  corporation  as  the  Tennessee 
Valley  Authority;  a  similar  Federal 
department  or  agency  such  as  the 
Bonneville  Power  Administration;  the 
Bureau  of  Reclamation  or  the  Corps  of 
Engineers;  a  municipally  owned  electric 
department  offering  service  to  the 
public;  or  an  electric  public  utility  , 
district  (a  “PUD”);  also  a  jointly  owned 
electric  supply  project  such  as  the 
Keystone.  Although  the  size  of  these 
facilities  will  vary,  and  some  are 
expected  to  cross  State  lines,  a  facility 
is  likely  to  encompass  more  than  a 
thousand  miles  of  lines  and  hundreds  of 
pieces  of  equipment  located  at  multiple 
substations  or  switchyards.  Equipment 
also  includes  gas  containers  such  as 
pressurized  cylinders,  gas  carts,  new 
equipment  owned  but  not  yet  installed, 
or  other  containers. 

EPA  believes  the  proposed  definition 
of  “facility”  for  this  source  category  is 
appropriate  and  analogous  to  the  40 
CFR  part  98  subpart  A  definition  of  a 
“facility”  used  for  other  source 
categories  due  to  the  physical 
interconnection  and  operational 
dependence  of  the  components  of  the 
system.  It  is  also  consistent  with  the 
concept  of  a  “transmission  and 
distribution  system,”  which  is  a 
standard  term  used  by  the  industry.  The 
transfer  of  energy  is  dependent  on  the 
collective  functioning  of  all  components 
of  the  system  which  must  operate  as  a 
contemporaneous  network  in  real-time 
and  in  a  synchronous  manner.  Without 
system-wide  use  of  gas-insulated 
equipment,  operation  and  system 
reliability  is  not  possible.  Furthermore, 
system-wide  reporting  is  consistent  with 
the  reported  servicing  and  maintenance 
practices  of  many  SF6-insulated 
equipment  owners  making  this 
approach  less  burdensome  and  more 
efficient  than  using  a  substation  or  per 
piece  of  equipment  source  definition. 
This  is  also  consistent  with  the 
approach  used  by  over  80  systems  from 
across  the  United  States  that  are  i 
participating  in  the  “EPA  SF6  Emission 
Reduction  Partnership  for  Electric 
Power  Systems”,  and  has  proven  to  be 
a  practical  and  reasonable  approach  for 
the  collection  of  emissions  data.  In 
addition,  the  burden  of  using  the  mass- 
balance  method  proposed  for 
monitoring  is  lowest  at  a  system-wide 
level. 

EPA  is  requesting  comment  on 
whether  one  electric  power  system 
should  be  distinguished  from  the  next 
on  the  basis  of  operation,  ownership,  or 
some  combination  of  the  two.  EPA  is 
proposing  that  the  electric  power  system 
be  the  collection  of  equipment  operated 


Federal  Register /Vol.  75,  No.  69/Monday,  April  12,  2010/ Proposed  Rtiles 


18683 


as  an  integrated  unit  by  one  electric 
power  entity  or  several  entities  that 
have  a  single  owner  because  it  best 
reflects  the  functional  aspect  of  the 
system  (transmitting  and  distributing 
power)  and  emphasizes  the  physical 
interconnection  and  operational 
dependence  of  the  system  components. 

It  also  reflects  current  voluntary  best 
practices  for  GHG  reporting  from  this 
source  category.  This  proposed 
definition  would  not  relieve  entities  that 
own  but  do  not  operate  equipment  of 
the  obligation  to  report  under  40  CFR 
98.3.  Regardless  of  the  role  that 
operation  or  ownership  plays  in  the 
final  source  category  definition,  the 
ohligation  to  report  will  apply  to  both 
owners  and  operators. 

Under  the  proposed  definition  of 
facility,  total  emissions  would  he 
derived  from  the  entire  collection  of 
servicing  inventory  (cylinders  stored) 
and  gas-insulated  equipment.  Reporting 
would  be  based  on  the  aggregation  of 
emissions  of  all  servicing  inventory  and 
ei^uipment. 

Installation  of  Electrical  Equipment  at 
Electric  Power  Systems.  In  section  E 
helow,  EPA  is  requesting  comment  on 
two  issues  related  to  equipment 
installation  and  commissioning  that  is 
performed  by  equipment  manufacturers 
at  electric  power  systems.  These  issues 
affect  both  users  and  manufacturers  of 
electrical  equipment  and  could  affect 
the  calculation  methods  required  under 
both  subpart  DD  and  subpart  SS.  Please 
see  section  E  for  a  discussion  of  these 
issues. 

D.  Imports  and  Exports  of  Fluorinated 
GHGs  Inside  Pre-Charged  Equipment 
and  Closed-Cell  Foams 

1.  Overview  of  Reporting  Requirements 

Under  today’s  proposed  rule, 
importers  and  exporters  of  pre-charged 
equipment  and  closed-cell  foams  would 
be  required  to  report  their  imports  and 
exports  to  EPA  if  either  their  imports  or 
their  exports  contained  a  total  of  more 
than  25,000  mtC02e  of  fluorinated 
GHGs.  The  reports  would  be  similar  to 
those  required  of  importers  and 
exporters  of  bulk  GHGs  under  subpart 
OO  of  the  final  MRR  published  on 
October  28,  2009.  In  addition, 
equipment  importers  would  be  required 
to  report  the  types  and  charge  sizes  of 
equipment  and  the  number  of  pieces  of 
each  type  of  equipment  that  they 
imported  or  exported,  while  foam 
importers  would  be  required  to  report 
the  volume  of  foam  and  fluorinated 
GHG  density  of  the  foam  that  they 
imported.  Importers  and  exporters 
would  report  at  the  corporate  level. 


2.  Summary  of  Initial, Proposed  Rule 
and  Comments  Received 

In  the  proposed  MRR  published  on 
April  10,  2009,  we  did  not  propose  to 
require  reporting  of  the  quantities  of 
GHGs  imported  and  exported  inside 
products.  We  were  concerned  that  it 
would  be  difficult  for  importers  and 
exporters  to  identify  and  quantify  the 
quantities  of  GHGs  inside  some 
products  and  that  the  number  of 
importers  and  exporters  would  be  high. 
However,  we  requested  comment  on  the 
option  of  requiring  reporting  of  imports 
and  exports  of  HFCs  and  SF6  contained 
in  pre-charged  air-conditioning, 
refrigeration,  and  electrical  equipment 
and  in  closed  cell  foams.  We  noted  that 
for  these  products,  information  on  the 
size  and  chemical  identity  of  the  charge 
or  blowing  agent  is  likely  to  be  readily 
available  to  importers  and  exporters 
(e.g.,  from  nameplates  affixed  to 
equipment,  servicing  nTanuals,  and 
product  information  for  foams). 
Moreover,  as  noted  above,  the  total 
quantities  of  imported  and  exported 
fluorinated  GHGs  in  pre-charged 
equipment  and  foams  are  significant. 

We  received  a  range  of  comments  on 
whether  or  not  we  should  require 
reporting  of  fluorinated  GHGs  imported 
or  exported  inside  of  pre-charged 
equipment  and  closed-cell  foams. 
Several  manufacturers  and  importers  of 
fluorinated  GHGs  supported  such  a 
requirement,  noting  that  the  identities 
and  quantities  of  fluorinated  GHGs 
inside  equipment  and  foams  are  well- 
known,  that  imported  and  exported 
quantities  are  significant  in  aggregate, 
that  the  number  of  importers  and 
exporters  is  small,  and  that  information 
on  fluorinated  GHGs  imported  or 
exported  inside  of  equipment  could 
help  to  inform  legislation  being 
considered  by  Congress,  which  would 
include  fluorinated  GHGs  imported  in 
pre-charged  equipment  under  emissions 
caps.  Some  of  these  commenters  stated 
that  failure  to  require  reporting  of 
imported  equipment  aind  foams  would 
be  unfair  to  domestic  manufacturers, 
who  would  be  subject  to  reporting  from 
which  foreign  manufacturers  would  be 
exempted.  They  observed  that  this 
inequity  could  drive  production 
offshore,  harming  the  U.S.  economy  and 
possibly  increasing  global  GHG 
emissions  if  less  efficient  manufacturers 
in  developing  countries  took  over  the 
lost  U.S.  production. 

Equipment  importers  and  a 
fluorocarbon  producer  opposed  a 
requirement  to  report  imports  and 
exports  of  fluorinated  GHGs  in  pre¬ 
charged  equipment  and  foams,  stating 
that  such  a  requirement  would  be 


unnecessary  and  costly.  These 
commenters  stated  that  the  quantities  of 
fluorinated  GHGs  inside  individual 
pieces  of  equipment  are  small,  ranging 
from  ounces  to  pounds,  and  that 
emissions  from  such  equipment  are 
extremely  small  because  the  systems  are 
hermetically  sealed. 

After  carefully  considering  the 
comments  and  available  information  on 
imports  and  exports  of  fluorinated 
GHGs  inside  pre-charged  equipment 
and  closed-cell  foams,  we  are  proposing 
to  require  reporting  of  these  imports  and 
exports. 

3.  Definition  of  the  Source  Category 

This  source  category  includes 
importers  and  exporters  of  pre-charged 
equipment  and  closed-cell  foams  that 
contain  fluorinated  GHGs.  Pre-charged 
equipment  includes  air-conditioning 
equipment  or  equipment  components 
that  contain  HFCs  and  electrical 
equipment  or  equipment  components 
that  contain  SF6  or  PFCs.  Closed-cell 
foams  include  closed-cell  foams  blown 
with  HFG  blowing  agents. 

Air-conditioning  and  refrigeration 
equipment  generally  uses  HFG 
refrigerants.  In  this  application,  HFCs 
serve  as  substitutes  for  ozone-depleting 
substances  (ODSs),  which  are  being 
phased- out  under  the  Montreal  Protocol 
and  Title  VI  of  the  CAA.  Because  some 
ODSs  (i.e.,  HCFCs)  are  only  beginning  to 
be  phased  out,  the  use  of  HFCs  in 
equipment  such  as  window  and 
residential  air-conditioners  is  expected 
to  grow  very  quickly  over  the  next 
decade.  Imports  and  exports  of  HFG  pre¬ 
charged  equipment  may  grow  as  well. 
Although  the  quantities  of  chemical 
contained  in  each  unit  are  small  in 
absolute  terms  (j.e.,  a  few  pounds  or 
less),  they  are  more  significant  in  CO2- 
equivalent  terms,  ranging  up  to  eleven 
mtC02e  per  unit  for  pre-charged 
commercial  air-conditioners.  This 
significance  is  due  to  the  high  GWPs  of 
the  HFCs. 

HFCs  are  also  used  as  blowing  agents 
during  the  manufacture  of  foams.  Open¬ 
cell  foams  are  assumed  to  emit  100 
percent  of  the  blowing  agent  in  the  year 
they  are  manufactured,  whereas  closed¬ 
cell  foams  emit  only  a  fraction  of  their 
total  HFG  content  upon  manufacture. 
Foam  products  that  are  closed-cell  and 
imported  or  exported  as  a  finished  foam 
product  therefore  have  potential  to  emit 
the  blowing  agent  remaining  in  the  foam 
after  manufacture.  Closed  cell  foams 
that  are  imported  or  exported  include: 
polyurethane  (PU)  rigid  foam  used  as 
insulation  in  domestic  refrigerators  and 
freezers;  commercial  refrigeration  foam; 
PU  rigid  sandwich  panel  continuous 
and  discontinuous  foam;  extruded 
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polystyrene  (XPS)  sheet  foam;  and  XPS 
boardstock  foam. 

SF(,  is  used  as  an  electrical  insulator 
and  arc-quenching  gas  in  electrical 
transmission  equipment,  including 
circuit  breakers  and  gas-insulated 
substations.  Again,  the  quantities  of  SFb 
in  each  unit  are  often  small  in  absolute 
terms  (around  14  pounds  per  circuit 
breaker),  but  are  larger  in  CO2- 
equivaient  terms  (around  150mtCO2e 
per  circuit  breaker).'**’ 

Our  analysis  indicates  that  the 
quantities  of  fluorinated  GHGs  imported 
and  exported.inside  of  pre-charged 
equipment  and  foams  are  significant. 
Imports  are  estimated  to  total  about  21 
million  mtG02e,  while  exports  are 
estimated  to  total  about  8  million 
mtC02e.  For  further  information,  please 
see  the  TSD  for  Imports  and  Exports  of 
Pre-Gharged  Equipment  and  Foams 
(Revised)  in  the  docket  for  this 
rulemaking  (EPA-HQ-OAR-2009- 
0927). 

We  are  proposing  to  require  reporting 
for  a  number  of  reasons.  First,  we  have 
determined  that  exports  and  particularly 
imports  of  pre-charged  equipment  and 
foam  have  a  substantial  impact  on  the 
total  U.S.  supply  of  fluorinated  GHGs 
and  of  industrial  GHGs  generally.  Based 
on  the  estimates  above,  imports 
constitute  between  seven  and  ten 
percent  of  the  net  U.S.  supply  of 
fluorinated  GHGs,  while  exports  are 
equivalent  to  between  three  and  four 
percent  of  that  total.  (The  range  is  based 
on  slightly  different  estimates  of  the  net 
U.S.  supply  based  on  bottom-up  and 
top-down  approaches.)  We  estimate  that 
22  million  pieces  of  equipment  and  66 
million  board-feet  of  foam  are  imported 
annually.  Although  the  quantities  of 
HFCs  and  SF6  in  individual  pieces  of 
equipment  may  be  small  in  terms  of  the 
mass  of  chemical,  the  high  GWPs  of 
these  chemicals  can  make  them 
signiHcant  in  C02-equivalent  terms.  For 
excunple,  a  pre-charged  residential  air 
conditioner  (unitary)  contains  about  7 
tons  of  C02e,  while  an  average  size 
circuit  breaker  with  a  shipping  charge  of 
SF6  (20  percent  of  a  full,  operational 
charge)  contains  over  150  tons  of  G02e. 


♦“Emissions  from  use  and  manufacture  of 
electrical  equipment  are  addressed  under  subparts 
DD  and  SS  of  this  rule;  subpart  QQ  addresses  only 
the  import  and  export  of  such  equipment. 


Imported  and  exported  fluorinated 
GHGs  are  added  to  or  subtracted  from 
the  U.S.  supply  of  fluorinated  GHGs 
regardless  of  whether  they  are  imported 
in  bulk  or  in  equipment.  Every  year,  a 
part  of  the  U.S.  fluorinated  GHG  supply 
is  used  to  charge  new  equipment  or  to 
blow  closed-cell  foams.  If  equipment  is 
imported  already  containing  a  charge, 
that  charge  offsets  demand  that  would 
otherwise  have  occurred  for  fluorinated 
GHGs  that  are  produced  domestically  or 
imported  in  bulk.  Accounting  for  the 
quantities  of  fluorinated  GHGs  in 
equipment  therefore  significantly 
improves  our  understanding  of  the  U.S. 
supply  of  fluorinated  GHGs.  Although 
commenters  who  opposed  reporting 
noted  that  leak  rates  from  some  types  of 
imported  equipment  are  low,  this  does 
not  distinguish  fluorinated  GHGs 
imported  inside  of  equipment  from 
fluorinated  GHGs  that  are  charged  into 
the  same  type  of  equipment  after  its 
import  or  domestic  manufacture.  Any 
imported  or  domestically  produced 
fluorinated  GHG  may  be  stored  for  many 
years  inside  equipment  before  being 
emitted  or  destroyed.'** 

The  second  reason  that  we  are 
proposing  to  require  reporting  of 
imports  and  exports  of  fluorinated 
GHGs  inside  pre-charged  equipment 
and  foams  is  that  discussions  with 
industry  experts  indicate  that  the 
numbers  of  importers  and  exporters  are 
relatively  small,  limiting  the 
administrative  burden  of  the  rule  and 
increasing  the  cost-effectiveness  of  the 
data  gathering.  Experts  from  the  air- 
conditioning  and  refrigeration  industry 
estimate  that  there  are  approximately  50 
importers  and  25  exporters  of  pre¬ 
charged  air-conditioning  and 
refrigeration  equipment,  and  experts 
from  the  electrical  equipment  industry 
estimate  that  there  are'approximately  8 
importers  and  10  exporters  of  pre¬ 
charged  electrical  equipment.  Based  on 
the  membership  of  various  trade 
organizations  including  foam 
manufacturers  and  distributors,  EPA 
estimates  that  there  are  approximately 


♦'  Even  if  the  fluorinated  GHG  is  recovered  from 
the  equipment  at  the  end  of  the  equipment’s  life, 
it  will  ultimately  be  either  emitted  or  destroyed. 
Recycling  delays  emission  or  destruction  (and 
reduces  demand  for  new  fluorinated  GHG),  but  it 
does  not  avoid  it. 


50  entities  that  import  and  25  entities 
that  export  foams.  These  numbers  are 
coAsiderably  smaller  than  the  number  of 
importers  and  exporters  of  bulk 
fluorinated  GHGs  that  are  covered  by 
the  final  rule  published  October  30, 

2009. 

Third,  we  estimate  that  the  costs 
associated  with  identifying,  quantifying, 
and  reporting  the  quantities  of 
fluorinated  GHGs  imported  and 
exported  inside  pre-charged  products 
and  foams  are  reasonably  modest.  As 
noted  above,  information  on  the 
chemical  identities  and  sizes  of 
equipment  charges  should  be  readily 
available  to  importers  and  exporters, 
and  the  same  is  true  for  the  identities 
and  densities  of  the  HFCs  in  foams, 
which  strongly  influence  the  insulating 
capacities  of  the  foams. 

Inclusion  of  other  products  that 
contain  fluorinated  GHGs.  EPA’s 
understanding  is  that  pre-charged 
equipment  and  closed-cell  foams 
account  for  the  great  majority  of 
fluorinated  GHGs  that  are  imported  in 
or  exported  from  the  United  States 
inside  of  products.  However,  a  variety  of 
products  containing  fluorinated 
greenhouse  gases  (fluorinated  GHGs), 
nitrous  oxide  (N2O),  and  carbon  dioxide 
(CO2)  are  imported  into  and  exported 
from  the  United  States,  including,  for 
example,  aerosols  containing  HFCs.  EPA 
requests  comment  on  the  magnitude  of 
imports  and  exports  of  these  other 
products  and  on  whether  such  imports 
and  exports  should  be  reported  under 
this  subpart. 

4.  Selection  of  Reporting  Threshold 

We  are  proposing  to  require  that 
importers  and  exporters  of  fluorinated 
GHGs  contained  in  pre-charged 
equipment  and  closed  cell  foams  report 
their  imports  and  exports  if  either  their 
total  imports  or  their  total  exports,  in 
equipment,  foams,  and  in  bulk,  exceed 
25,000  mtC02e  per  year.  This  threshold 
is  the  same  as  that  for  bulk  imports  and 
exports. 

Tables  9  and  10  of  this  preamble  show 
the  estimated  imports  and  exports  (in 
_  mtC02e)  and  facilities  (corporations) 
that  would  be  covered  under  the  various 
thresholds  for  imports  and  exports  of 
equipment  and  foam. 
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Table  9— Threshold  Analysis  for  Fluorinated  GHGs  Imported  Inside  Pre-Charged  Equipment  and  Closed- 

'  Cell  Foams  •  .  ‘  ' 


Threshold  level 

HFC  refrigeration/AC 
equipment 

SF6  electrical  equipment 

Closed-cell  foams 

Imports 

covered 

Importers 

covered 

Imports 

covered 

Importers 

covered 

Imports 

covered 

Importers 

covered 

1,000  . 

15,733,523 

50 

1 ,888,932 

8 

3,025,285 

50 

10,000  . . . . . 

15,733,523 

50 

1,888,932 

8 

3,025,285 

50 

25,000  . 

15,733,523 

50 

1,888,932 

8 

3,025,285 

50 

100,000  . . . 

15,733,523 

50 

1 ,888,932 

8 

0 

0 

Table  10— Threshold  Analysis  for  Fluorinated  GHGs  Exported  Inside  Pre-Charged  Equipment  and  Closed- 

Cell  Foams 


Threshold  level 

Exports 

covered 

Exporters 

covered 

Exports 

covered 

Exporters 

covered 

Exports 

covered 

Exporters 

covered 

1,000  . 

5,247,905 

25 

153,323 

10 

3,025,285 

25 

10,000  . . . 

5,247,905 

25 

107,326 

5 

3,025,285 

25 

25,000  . 

5,247,905 

25 

0 

3,025  285 

25 

100,000  ., . 

5,247,905 

25 

0 

3’o25!285 

25 

In  the  absence  of  importer-  and 
exporter-specific  information,  we 
assumed  that  within  the  three  general 
categories  of  products,  each  importer 
and  exporter  imported  or  exported  the 
same  quantity  of  fluorinated  GHGs. 
(Exports  of  SFe  in  electrical  equipment 
were  the  sole  exception  to  this.)  This 
assumption  led  to  the  conclusion  that 
100  percent  of  imported  and  exported 
pre-charged  equipment  and  foam,s 
(except  exported  electrical  equipment) 
would  be  reported  at  the  25,000  mtGOie 
threshold.  In  fact,  imports  and  exports 
are  likely  to  be  concentrated  among  a 
subset  of  importers  and  exporters,  and 
fewer  entities  are  therefore  likely  to 
report  at  the  25,090  mtG02e  threshold. 
We  request  comment  on  the  distribution 
of  imports  and  exports  among  importers 
and  exporters  and  on  the  likely  coverage 
(in  percentage  terms)  of  imported  and 
exported  equipment  and  foams  at  the 
25,000  mtG02e  threshold.  An  alternative 
approach  would  be  to  lower  the 
threshold  or  to  require  reporting  by  all 
impprters  and  exporters  of  pre-charged 
equipment  and  closed  cell  foams,  but 
EPA  is  concerned  that  this  approach 
could  burden  many  small  importers  and 
exporters  with  reporting  while  gaining 
little  additional  coverage  of  imports  and 
exports  in  equipment  and  foams. 

5.  Selection  of  Proposed  Monitoring 
Methods 

We  are  proposing  to  require  importers 
and  exporters  of  equipment  and  foams 
to  estimate  their  imports  and  exports  of 
each  fluorinated  GHG  by  multiplying 
the  mass  of  the  fluorinated  GHG 
contained  in  each  type  of  equipment  or 
foam  by  the  number  of  pieces  of 


equipment  or  by  the  volume  of  foam,  as 
appropriate.  As  noted  above,  we  believe 
that  information  on  fluorinated  GHG 
identity  and  charge  size  (or  density,  for 
foams)  should  be  readily  available  to 
importers  and  exporters. 

Under  the  current  MRR,  bulk 
importers  and  exporters  of  fluorinated 
GHGs  are  not  required  to  report 
individual  shipments  totaling  less  than 
250  mtG02e  of  fluorinated  GHGs.  This 
exemption  was  intended  to  exclude 
small  shipments,  e.g.,  of  chemical 
samples  being  shipped  for  analysis, 
from  reporting.  We  established  the 
exemption  after  an  analysis  of  import 
and  export  shipments  showed  that  it 
would  decrease  reporting  by  less  than 
0.1  percent.  We  are  not  proposing  a 
similar  exemption  for  small  shipments 
of  equipment  and  foams  because  we  do 
not  believe  it  would  be  necessary  and 
because  we  are  concerned  that  it  might 
lead  to  the  exclusion  of  a  significant 
share  of  imports  and  exports  of  these 
products.  We  do  not  believe  the  small- 
shipment  exemption  would  be  • 
necessary  because  the  definition  of 
import  in  subpart  A  already  excludes 
the  bringing  into  the  United  States  of 
household  effects  such  as  refrigerators 
and  window  air  conditioners.  We  are 
concerned  that  the  exemption  may 
result  in  excluding  a  significant  share  of 
imports  and  exports  because  250 
mtC02e  equates  to  a  large  number  of 
pieces  of  some  types  of  equipment  [e.g., 
over  1,300  household  refrigerators). 

6.  Selection  of  Data  To  Be  Reported 

EPA  is  proposing  to  require  importers 
and  exporters  of  pre-charged  equipment 
and  closed  cell  foams  to  report  the 
following: 


(1)  The  total  mass  in  metric  tons  of 
each  fluorinated  GHG  imported  or 
exported  in  pre-charged  equipment  or 
closed-cell  foams. 

(2)  For  each  type  of  pre-charged 
equipment,  the  identity  of  the 
fluorinated  GHG  used  as  a  refrigerant  or 
electrical  insulator,  charge  size  (holding 
charge,'*^  if  applicable),  and  number 
imported  or  exported. 

(3)  For  closed-cell  foams  that  are 
imported  or  exported  inside  of 
appliances,  the  identity  of  the 
fluorinated  GHG  contained  in  the  foam, 
the  quantity  of  fluorinated  GHG 
contained  in  the  foam  in  each 
appliance,  and  the  number  of 
appliances  imported  for  each  type  of 
appliance. 

(4)  For  closed  cell-foams  that  are  not 
inside  of  appliances,  the  identity  of  the 
fluorinated  GHG,  the  density  of  the 
fluorinated  GHG  in  the  foam  (kg 
fluorinated  GHG/cubic  foot),  and  the 
quantity  of  foam  imported  or  exported 
(cubic  feet)  for  each  type  of  closed-cell 
foam. 

(5)  Dates  on  which  the  pre-charged 
equipment  or  closed-cell  foams  were 
imported  or  exported. 

(6)  Ports  of  entry  through  which  the 
pre-charged  equipment  or  closed-cell 
foams  passed. 

(7)  Countries  from  or  to  which  the 
pre-charged  equipment  or  closed-cell 
foams  were  imported  or  exported. 

We  are  proposing  to  collect  this 
information  because  it  is  necessary 
either  to  understand  the  total  volume  of 
fluorinated  GHGs  imported  or  exported 


This  refers  to  any  holding  charge  consisting  of 
a  fluorinated  GHG.  Holding  charges  consisting  of 
other  gases,  such  as  nitrogen,  are  not  included. 
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inside  of  pre-charged  equipment  and 
foams  (and  thereby  contributing  to  the 
U.S.  supply  of  fluorinated  GHGs)  or  to 
verify  submitted  information. 

7.  Selection  of  Recordkeeping 
Requirements 

EPA  is  proposing  to  require  importers 
and  exporters  of  equipment  and  closed 
cell  foams  to  retain  the  following 
records; 

(1)  A  copy  of  the  bill  of  lading  for  the 
import  or  export, 

(2)  The  invoice  for  the  import  or 
export,  and 

(3)  For  imports,  the  U.S.  Customs 
entry  form. 

This  information  is  necessary  to  verify 
submitted  information. 

E.  Electrical  Equipment  Manufacture  or 
Refurbishmen  t 

1.  Definition  of  the  Source  Category 

This  source  category  comprises 
electrical  equipment  manufacturers  and 
refurbishers  of  SFa  or  PFC-insulated 
closed-pressure  equipment  and  sealed- 
pressure  equipment  including  gas- 
insulated  substations,  circuit  breakers 
and  other  switchgear,  gas-insulated 
lines,  or  power  transformers  containing 
sulfur-hexafluoride  (SF6)  or 
perfluorocarbons  (PFCs). 

Electrical  equipment  employed  to 
transmit  and  distribute  electricity 
constitutes  the  largest  use  of  SFa  in  the 
world.  The  dielectric  strength  and  arc¬ 
quenching  characteristics  of  SFa  make  it 
an  extremely  effective  electrical 
insulator  and  interrupter.  For  this 
reason,  the  electric  power  industry  in 
the  United  States  has  used  this  gas  since 
the  1950s  in  both  closed-pressure  and 
sealed-pressure  equipment  including 
gas-insulated  substations,  circuit 
breakers  and  other  switchgear,  and  gas- 
insulated  lines.  Closed-pressure 
equipment  requires  periodic  refilling 
(topping  up)  with  gas  during  its  lifetime, 
whereas  sealed-pressure  equipment 
generally  does  not.  SF6  has  replaced 
flammable  insulating  oils  in  many 
applications  and  allows  for  more 
compact  substations  in  dense  luban 
areas.  SFa  insulated  equipment  has  also 


made  expansion  of  the  grid  through  * 
transmission  over  significantly  longer 
distances  economically  practical. 
Currently,  there  are  no  available 
substitutes  for  SF6  in  this  application. 
For  further  information,  see  the  SFa 
from  Electrical  Equipment 
Manufacturers  TSD  in  the  docket  for 
this  rulemaking  (EPA-HQ-OAR-2009- 
0927). 

Manufacturers  of  gas  insulated 
electrical  equipment  purchase  bulk  SFe 
gas  to:  (1)  Install  a  holding  or  shipping 
charge  in  high-voltage  closed-pressure 
equipment,  (2)  ship  alongside  closed- 
pressure  equipment  for  topping  off  at 
installation  site,  (3)  fill  sealed-pressure 
equipment  with  its  intended  lifetime 
supply  of  SFe,  and  (4)  develop  and  test 
equipment. 

Emissions  of  SF6  fi’om  equipment 
manufacturers  can  occur  during  the 
development  and  testing  of  equipment 
and  during  equipment  filling,  but 
emissions  can  also  occur  during  the 
other  uses  of  SFe  at  manufacturing 
facilities.  Refurbishment  of  equipment 
generally  occurs  at  facilities  used  to 
manufacture  new  equipment  and 
emissions  typically  occur  during  the 
leak  test  operations  for  gas-containing 
components  as  well  as  the  disassembly 
and  reassembly  of  equipment. 

PFCs  are  sometimes  used  as 
dielectrics  and  heat  transfer  fluids  in 
power  transformers.  PFCs  are  also  used 
for  retrofitting  CF6-113  cooled 
transformers.  The  most  common  PFG 
used  in  this  application  is 
perfluorohexane  (C^Fh).  In  terms  of 
both  absolute  and  carbon-weighted 
emissions,  PFG  emissions  ft-om 
electrical  equipment  are  generally 
believed  to  be  much  smaller  than  SFa 
emissions  firom  electrical  equipment. 

According  to  the  U.S.  Inventory  of 
Greenhouse  Gas  Emissions  and  Sinks: 
1990-2007  (EPA  2009),  total  U.S. 
estimated  emissions  of  SF6  from 
electrical  equipment  manufacturers 
were  0.81  million  metric  tons  C02e  in 
2006.  EPA  is  proposing  to  require 
reporting  from  electrical  equipment 
manufacture  and  refurbishment 
facilities  because  these  operations 


represent  a  significant  source, 
approximately  5  percent  of  U.S.  SF6 
emissions.  It  is  estimated  that  ten 
equipment  manufacturers  were 
responsible  for  these  emissions. 

EPA  is  seeking  comment  on  whether 
transformers  using  PFCs  are  currently 
manufactured  in  the  United  States  EPA 
is  also  seeking  comment  on  whether 
PFC  emissions  associated  with  the 
production  of  this  equipment  occur  at 
the  same  rate  as  SF6  emissions  from 
equipment  manufacture  and  whether 
emissions  occur  during  the  same 
processes.  EPA  is  proposing  to  include 
emissions  of  PFCs  emitted  during  the 
manufacture  or  refurbishment  of  PFC- 
containing  power  transformers  because 
while  PFCs  are  known  to  be  used  in  this 
application,  the  National  Inventory  has 
no  information  on  the  magnitude  of  this 
source.  PFCs  are  very  potent  and 
persistent  greenhouse  gases  and  an 
accurate  inventory  of  use  and  emissions 
from  all  sources  is  important. 

2.  Selection  of  Reporting  Threshold 

We  propose  to  require  electrical 
equipment  manufacturers  to  report  their 
SFe  and  PFC  emissions  if  their  total 
a'nnUal  purchases  of  SFe  and  PFCs 
exceed  23,000  lbs.  This  consumption- 
based  threshold  is  equivalent  to  an 
emissions-based  threshold  of  25,000 
metric  tons  CO2  Eq.,  assuming  an 
dverage,manufacturer  emission  rate  of 

10  percent.^3 

In  developing  this  proposed 
threshold,  we  considered  several 
emission-based  threshold  options 
including  1,000  metric  tons  C02e; 

10,000  metric  tons  C02e;  25,000  metric 
tons  C02e:  and  100,000f  metric  tons 
C02e.  SFe  and  PFC  consumption 
thresholds  of  922;  9,220;  and  92,200  lbs 
of  SF6  and  PFC  were  also  considered, 
corresponding  to  the  emission  threshold 
options  of  1,000;  10,000;  and  100,000 
metric  tons  C02e,  respectively. 
Summaries  of  the  threshold  options 
(consumption-based  and  emissions- 
based)  and  the  number  of  equipment 
manufacturers  and  emissions  covwed 
under  each  threshold  are  presented  in 
Table  11  of  this  preamble. 


Table  11— Threshold  Analysis  for  Electrical  Equipment  Manufacture 


Emission  threshold  level 
(metric  tons  C02e/yr) 

Total  national 
emissions 

Total 
number 
of  facili¬ 
ties 

Emissions  covered 

1 _ 

Facilities  covered 

Metric  tons 
C02e/yr 

Percent 

Percent 

1,000  . . 

814,128 

10 

814,128 

100 

10 

100 

10,000  . 

814,128 

10 

814,128 

100 

10 

100 

25,000  . . . 

814,128 

10 

814,128 

100 

10 

100 

■*3  The  10  percent  emission  rate  is  the  average  of  identiHed  in  a  paper  prepared  under  the  auspices  Systems  (CIGRE)  in  February  2002  (O’Connell  et  al. 

the  “ideal”  and  “realistic”  manufacturing  emission  of  the  International  Council  on  Large  Electric  2002). 

rates  (4  percent  and  1 7  percent,  respectively) 
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Table  11— Threshold  Analysis  for  Electrical  Equipment  Manufacture— Continued 


Emission  threshold  level 
(metric  tons  C02e/yr) 

Total  national’ 
emissions 

Total 
number 
of  facili¬ 
ties 

Emissions  covered 

L _ _ 

Facilities  covered 

Metric  tons 
C02e/yr 

Percent 

Facilities 

Percent 

100,000  . 

814,128 

5 

569,890 

_ 

1  ® 

50 

•  The  proposed  consumption  threshold 
and  the  corresponding  emissions 
threshold  level  is  consistent  with 
general  requirements  of  the  Final  MRR 
(74  FR  56260)  and  provides 
comprehensive  coverage  of  emissions 
for  this  sector.  A  consumption-based 
threshold  was  selected  because  it 
permits  equipment  manufacturers  to 
quickly  determine  whether  they  are 
covered  by  referring  to  SFa  and  PFC 
purchase  records. 

3.  Selection  of  Proposed  Monitoring 
Methods 

We  are  proposing  that  all  electrical 
equipment  manufacturing  facilities 
where  SFe  and  PFC  purchases  exceed 
23,000  lbs  per  year  report  all  SFe  and 
PFC  emissions  using  a  mass-balance 
approach.  This  would  include  all 
emissions  from  equipment  testing, 
manufacturing  (including  filling), 
decommissioning  and  disposal, 
refurbishing,  and  from  storage  cylinders. 
We  are  proposing  this  approach  because 
it  is  the  most  accurate  and  because  all 
equipment  manufacturers  should  be 
able  to  conduct  the  mass-balance 
analysis  using  readily  available 
information. 

The  proposed  monitoring  methods  are 
similar  to  the  methodologies  described 
in  the  2006  IPCC  Guidelines  Tier  3 
methods  for  emissions  from  electrical 
equipment  manufacturing.  These 
methodologies  outline  a  mass-balance 
approach  that  is  comparable  to  the 
proposed  approach  for  subpart  DD 
Electric  Power  System  Equipment. 

The  mass-balance  approach  we  are 
proposing  for  electrical  equipment 
manufacturers  works  by  tracking  and 
systematically  accounting  for  all  facility 
uses  of  SFe  and  PFCs  during  the 
reporting  year.  Thejquantities  of  SFe  and 
PFCs  that  cannot  be  accounted  for  are 
assumed  to  have  been  emitted  to  the 
atmosphere.  The  emissions  of  SF6  and 
PFCs  would  be  estimated  and  reported 
separately. 

The  following  equation  describes  the 
proposed  facility-level  mass-balance 
approach.  (For  brevity,  the  equation 
refers  only  to  SFe:  however,  the  method 
would  also  apply  to  PFCs  in  power 
transformers.) 


Equipment  Manufacturing  Emissions  = 

Decrease  in  SF6  Inventory  +  Acquisitions 

of  SFe  —  Disbursements  of  SF6 
Where: 

Decrease  in  SFe  Inventory  =  SF6  stored  in 
containers  at  the  beginning  of  the 
year  -  SFe  stored  in  containers  at  the  end 
of  the  year 

Acquisitions  of  SFe  =  SFe  purchased  from 
chemical  producers  or  distributors  in 
bulk  +  SFe  returned  by  equipment  users 
or  distributors  with  or  inside  equipment 
+  SFe  returned  to  site  after  off-site 
recycling 

Disbursements  ofSFf,  =  SFe  contained  in 
new  equipment  delivered  to  customers  + 
SFe  delivered  to  equipment  users  in 
containers  +  SFe  returned  to  suppliers  + 
SFe  sent  off-site  for  recycling  +  SFe  sent 
to  destruction  facilities. 

EPA  is  seeking  comment  on  the 
proposed  methods  for  determining 
disbursements  of  SFe  or  PFCs, 
specifically,  with  respect  to  SFe  or  PFCs 
contained  in  new  equipment  delivered 
to  customers  and  SFe  or  PFCs  delivered 
to  equipment  users  in  cylinders.  Two 
methods  are  being  proposed. 
Disbursement  of  SFe  or  PFCs  to 
customers  in  new  equipment  or’ 
cylinders  could  be  estimated  by 
weighing  containers  before  and  after  gas 
from  the  containers  was  used  to  fill 
equipment  or*cylinders,  or  by  using 
flow  meters  to  measure  the  amount  of 
gas  used  to  fill  equipment  or  cylinders. 
EPA  requests  comment  on  these  two 
options. 

Alone,  both  of  these  options  would 
inappropriately  count  as 
“disbursements”  emissions  that 
occurred  between  the  flow  meter  or 
weighed  container  and  the  equipment 
being  filled.  These  emissions  could 
include  losses  from  coupling  and 
decoupling  of  fill  valves  and  leaks  fi-om 
hoses  or  other  flow  lines  that  connect 
the  container  to  the  equipment  that 
being  filled.  EPA  is  therefore  proposing 
to  require  that  these  emissions  be 
quantified  and  subtracted  from  the 
disbursement  total. 

Specifically,  EPA  is  proposing  to 
require  that  these  emissions  be 
estimated  using  measurements  and/or 
engineering  assessments  or  calculations 
based  on  chemical  engineering 
principles  or  physical  or  chemical  laws 
or  properties.  Such  assessments  or 
calculations  could  be  based  on,  as 


applicable,  the  internal  volume  of  the 
hose  or  line  that  was  open  to  the 
atmosphere  during  coupling  and  - 
decoupling  activities,  the  internal 
pressure  of  the  hose  or  line,  the  time  the 
hose  or  line  was  open  to  the  atmosphere 
during  coupling  and  decoupling 
activities,  the  frequency  with  which  the 
hose  or  line  was  purged  and  the  flow 
rate  during  purges.  Such  rriethods  could 
also  include  the  use  of  leak  detection 
methods  [e.g.,  EPA  Method  21  and  the 
Protocol  for  Equipment  Leak  Emission 
Estimates)  to  determine  a  loss  factor 
appropriate  to  calculate  emissions. 
Unexpected  or  accidental  emissions 
from  the  filling  lines  or  hoses  would  be 
required  to  be  included  in  the  total. 

EPA  is  seeking  comment  on  the 
specific  methods  that  should  be 
employed  to  estimate  emission  losses 
from  hoses  or  flow  lines  and  on  whether 
a  particular  method  or  set  of  methods 
should  be  required  for  this  estimate.  In 
addition,  EPA  requests  comment  on 
whether  emissions  downstream  of  the 
containers  dispensing  the  SF6  or  PFCs 
consist  solely  of  emissions  from  lines  or 
hoses.  EPA’s  understanding  is  that 
electrical  equipment  is  at  a  vacuum  and 
is  sealed  prior  to  being  filled  with  SFa 
or  PFCs;  however,  if  it  contains  air  or 
nitrogen  and  this  gas  is  purged  during 
the  filling  process,  then  the  method 
should  also  account  for  SF6  and  PFC 
emissions  that  occur  during  such 
purging. 

EPA  is  also  considering  other  options 
for  accurately  measuring  the  quantities 
of  SF6  or  PFCs  disbursed  to  equipment 
users  in  equipment.  (These  options  are 
described  in  more  detail  in  the  TSD.) 
One  option  being  considered  is  to 
assume  that  the  mass  of  SF6  or  PFCs 
disbursed  to  customers  in  equipment  is 
equal  to  the  nameplate  capacity  of  the 
equipment  (or,  where  the  equipment  is 
shipped  with  a  partial  -charge,  equal  to 
the  nameplate  capacity  of  the 
equipment  times  the  ratio  of  the 
densities  of  the  partial  charge  and  the 
full  charge.)  Although  the  nominal 
nameplate  capacity  could  be  used  for 
this  calculation,  EPA  is  concerned  that 
the  actual  mass  of  SFa  or  PFCs  charged 
into  each  piece  of  equipment  may  vary 
by  a  few  percent  from  the  nominal 
capacity  [e.g.,  because  there  is  some 
variability  in  the  internal  volume  of  the 
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equipment  or  in  the  density  to  which 
the  equipment  is  charged).  Because  the 
mass-balance  approach  requires-precise 
inputs,  inaccuracies  of  even  two  or  three 
percent  could  lead  to  very  large 
inaccuracies  in  the  facility’s  emissions 
estimate. 

One  way  of  developing  a  more  precise 
estimate  of  the  nameplate  capacity  of 
equipment  would  be  to  fill  the 
equipment  with  a  fluid  and  then  to 
carefully  recover  the  fluid,  measuring 
what  was  recovered.  This  fluid  could  be 
SFb,  another  gas,  or  a  liquid.  If  SF6  was 
used,  the  equipment  would  be  charged 
to  its  operational  or  shipping  SF6 
density  using  the  facility’s  usual 
methods  and  then  emptied.  The  mass  of 
the  SF6  recovered,  adjusted  slightly  for 
the  residual  pressure  of  the  SF6  that 
would  remain  in  the  equipment  even  at 
a  deep  vacuum,  could  be  equated  to  the 
full  or  shipping  charge,  as  applicable. 
One  advantage  of  this  approach  is  that 
it  would  reflect  the  actual  SF6  charging 
practices  of  the  facility:  one 
disadvantage  is  that  it  could  result  in 
small  SF6  emissions  during  the  charging 
and  recovery  steps. 

If  a  liquid  was  used,  the  equipment 
would  be  filled  carefully,  ensuring  that 
the  full  volume  was  filled,  and  then 
emptied.  The  volume  of  the  liquid 
recovered  would  be  equated  to  the 
internal  volume  of  the  equipment.**"* 

This  volume  times  the  SF6  density  at  the 
full  charge  would  yield  the  nameplate 
capacity  of  the  equipment. 

To  account  for  variability,  a  certain 
number  of  these  measurements  would 
need  to  be  performed  to  develop  a 
robust  and  representative  average 
nameplate  capacity  (or  shipping  charge) 
for  each  make  and  model.  The  specific 
number  of  measurements  would  depend 
on  the  variability  of  the  nameplate 
capacity  within  each  make  and  model, 
as  discussed  in  the  TSD.  It  may  be 
appropriate  to  select  equipment  samples 
filled  at  different  times  to  reflect  day-to- 
day  variability  in  the  facility’s  filling 
practifces  and  conditions.  EPA  seeks 
comment  on  these*  other  options  for 
accurately  measuring  the  quantities  of 
SF6  and  PFCs  disbursed  to  customers  in 
equipment  and/or  cylinders. 

Another  option  is  to  require  that  the 
equipment  filled  with  SFb  or  the  PFC 
from  the  container  be  weighed  before 
and  after  filling.  The  tare  weight  of  the 
equipment  would  then  be  subtracted 
from  the  weight  of  the  filled  equipment 
to  determine  the  weight  of  the  gas  in  the 
equipment,  and  therefore,  the  weight  of 
the  actual  disbursement.  One  potential 


■’■'The  temperature  of  the  liquid  would  need  to  be 
kept  constant  throughout  this  exercise  to  obtain  an 
accurate  measurement  of  the  volume. 


concern  regarding  this  option  is  that  the 
mass  of  the  SF6  or  PFC  charged  into  the 
equipment  is  likely  to  be  low  relative  to 
the  mass  of  the  equipment;  thus,  it  may 
be  difficult  to  obtain  a  precise 
measurement  of  the  mass  of  the  SF6  or 
PFC  using  this  method  (j.e.,  within  1 
percent)  even  if  the  scale  is  precise  and 
accurate  to  within  1  percent  of  full 
scale.  EPA  requests  comment  on  this 
approach. 

Installation  of  Electrical  Equipment  at 
Electric  Power  Systems.  EPA  also 
requests  comment  on  two  issues  related 
to  equipment  installation  and 
commissioning  that  is  performed  by 
equipment  manufacturers  at  electric 
power  systems.  The  first  issue  is 
whether  an  equipment  installation 
mass-balance  equation  is  required  to 
measure  emissions  from  equipment 
installation  and  commissioning  that  is 
performed  by  equipment  manufacturers 
at  utility  locations.  Where  the 
manufacturer  filled  the  equipment 
before  transferring  custody  to  the 
equipment  user,  EPA  is  assuming  that 
the  manufacturer  would  be  responsible 
for  the  associated  emissions.  This  would 
also  apply  to  equipment  that  was  filled 
at  the  factory  but  whose  charge  leaked 
out  before  being  delivered  to  the 
customer.  Quantitative  methods  for 
addressing  these  issues  are  discussed  in 
more  detail  in  the  TSD. 

The  second  issue  is  whether 
manufacturers  should  be  required  to 
certify  to  equipment  users  the  actual 
quantity  (mass)  of  SF6  or  PFCs  charged 
into  the  equipment  at  installation.  EPA 
understands  that  in  some  cases, 
manufacturers  may  deliberately  exceed 
the  nameplate  capacity  of  Equipment 
when  charging  it,  e.g.,  to  postpone  the 
re-fill  of  the  equipment  in  the  event  that 
the  equipment  develops  a  leak.  If  this  is 
the  case,  then  the  actual  initial  charge 
of  the  equipment  should  be  conveyed 
clearly  to  the  equipment  user,  and  the 
mass-balance  approach  used  by  the 
equipment  user  should  be  adjusted  to 
reflect  the  over-charge.  If  it  is  not,  the 
user  will  underestimate  emissions. 
(These  issues  are  discussed  in  more 
detail  in  the  TSD.)  EPA  requests 
comment  on  how  frequently  equipment 
is  over-charged  at  installation, ‘and  on 
quantitative  methods  for  compensating 
for  this  overcharge  in  user  emissions 
estimates  (i.e.,  under  proposed  subpart 
DD). 

Other  Options  Considered.  In 
developing  the  proposed  approach,  we 
reviewed  the'2006  IPGC  Guidelines,  the 
United  States  GHG  Inventory,  DOE 
1605(b),  EPA’s  Glimate  Leaders 
Program,  and  The  Climate  Registry.  In 
our  review  of  the  IPCC  Guidelines,  we 
also  considered  the  IPCC  Tier  1  and  the 


IPCC  Tier  2  methods  for  calculating  and 
reporting  SF6  and  PFC  emissions. 
Although  the  IPCC  Tier  1  and  IPCC  Tier 
2  methods  are  simple,  IPCC  does  not 
provide  default  emission  factors  for  the 
United  States  due  to  lack  of  data. 
Furthermore,  SF6  use  in  electrical 
equipment  manufacturing  is  largely 
dependent  on  the  type  of  equipment 
being  produced  and  the  specific 
handling  practices  at  facilities. 

Applying  an  emission  factor  to  all 
equipment  manufacturers  would  not 
take  into  account  the  different  types  of 
equipment  being  produced  at  each 
facility  or  the  variation  in  handling 
practices  among  facilities.  Nor  would  it 
provide  data  of  sufficient  accuracy  for 
the  source  or  on  a  per  facility  basis.  As 
a  result,  we  are  not  proposing  the  IPCC 
Tier  1  or  Tier  2  method. 

We  are  not  proposing  to  require 
continuous  emissions  monitoring 
(CEMs)  because  of  insufficient 
information  on  which  to  base  a  decision 
and  because  CEMs  is  not  expected  to  be 
practical  for  this  source  category  at  this 
time  due  to  the  intermittent  and 
widespread  nature  of  the  emissions. 

EPA  seeks  comment  on  whether 
continuous  emissions  monitoring  is 
technically  feasible  for  this  source 
category. 

4.  Selection  of  Procedures  for  Estimating 
Missing  Data 

It  is  expected  that  equipment 
manufacturers  should  be  able  to  obtain 
100  percent  of  the  data  needed  to 
perform  the  mass-balance  calculations 
for  both  SF6  and  PFCs.  The  use  of  the 
mass-balance  approach  requires  correct 
records  for  all  inputs.  However,  if 
needed,  missing  data  can  be  replaced 
using  data  from  similar  manufacturing 
operations,  and  from  similar  equipment 
testing  and  decommissioning  activities 
for  which  data  are  available. 

5.  QA/QC  Requirements 

We  propose  that  electrical  equipment 
manufacturers  be  required  to  use 
flowmeters  or  scales  that  are  accurate 
and  precise  to  within  one  percent  of  full 
scale.  In  addition,  we  are  proposing  to 
require  manufacturers  to  establish 
procedures  for  and  document  their 
measurements  and  calculations  under 
this  subpart,  including  check-out  sheets 
and  weigh-in  procedures  for  cylinders, 
residual  gas  amounts  in  cylinders  sent 
back  to  suppliers,  invoices  for  gas  and 
equipment  purchases  or  sales,  and 
documentation  of  recycling  and 
destruction.  The  records  that  are  being 
proposed  are  the  minimum  needed  to 
reproduce  and  confirm  emission 
calculations. 
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6.  Selection  of  Data  Reporting 
Requirements 

We  propose  annual  reporting  for  the 
electrical  equipment  manufacturing  and 
refurbishing  industry.  Equipment 
manufacturers  would  report  all  SFa  and 
PFC  emissions,  including  those  from 
equipment  testing,  equipment 
manufacturing,  and  bulk  SF6  and  PFC 
handling.  However,  the  emissions 
would  not  need  to  be  broken  down  and 
reported  separately  for  testing, 
manufacturing,  or  bulk  SF6  and  PFC 
handling.  Along  with  their  emissions, 
electrical  equipment  manufacturers 
would  be  required  to  submit  the 
following  supplemental  data:  SFa  and 
PFCs  with  or  inside  equipment 
delivered  to  customers,  the  nameplate 
capacity  of  the  equipment  delivered  to 
customers,  SFe  and  PFCs  returned  by 
customers  with  or  inside  equipment, 
bulk  SFe  and  PFC  purchases,  SFe  and 
PFCs  sent  off-site  for  destruction  or  to 
be  recycled,  SFe  and  PFCs  returned  from 
offsite  after  recycling,  SFb  and  PFCs 
stored  in  containers  at  the  beginning 
and  end  of  the  year,  SFa  and  PFCs 
returned  to  suppliers.  For  any  missing 
data,  manufacturers  would  be  required 
to  report  the  reason  the  data  were 
missing,  the  length  of  time  the  data  were 
missing,  the  method  used  to  estimate 
emissions  in  their  absence,  and  the 
quantity  of  emissions  thereby  estimated. 

These  data  would  be  submitted 
because  they  are  the  minimum  data  that 
are  needed  to  understand  and  reproduce 
the  emission  calculations  that  are  the 
basis  of  the  reported  emissions. 

7.  Selection  of  Records  That  Must  Be 
Retained 

We  propose  that  electrical  equipment 
manufacturers  be  required  to  keep 
records  documenting  (1)  their  adherence 
to  the  QA/QC  requirements  specified  in 
the  proposed  rule,  and  (2)  the  data  that 
would  be  included  in  their  emission 
reports,  as  specified  above. 

F.  Subpart  A  Revisions 

Amendments  to  the  General 
Provisions.  In  a  separate  rulemaking 
package  that  was  recently  published 
(March  16,  2010),  EPA  issued  minor 
harmonizing  changes  to  the  general 
provisions  for  the  GHG  reporting  rule 
(40  CFR  part  98,  subpart  A)  to 
accommodate  the  addition  of  source 
categories  not  included  in  the  2009  final 
rule  (e.g.,  subparts  proposed  in  April 
2009  but  not  finalized  in  2009,  any  new 
subparts  that  may  be  proposed  in  the 
future).  The  changes  update  98.2(a)  on 
rule  applicability  and  98.3  regarding  the 
■  reporting  schedule  to  accommodate  any 
additional  subparts  and  the  schedule  for 


their  reporting  obligations  (e.g.,  source 
categories  finalized  in  2010  would  not 
begin  data  collection  until  2011  and 
reporting  in  2012). 

In  particular,  we  restructured  40  CFR 
98.2(a)  to  move  the  lists  of  source 
categories  from  the  text  into  tables.  A 
table  format  improves  clarity  and 
■facilitates  the  addition  of  source 
categories  that  were  not  included  in 
calendar  year  2010  reporting  and  would 
begin  reporting  in  future  years.  A  table, 
versus  list,  approach  allows  other 
sections  of  the  rule  to  be  updated 
automatically  when  the  table  is 
updated;  a  list  approach  requires 
separate  updates  to  the  various  list 
references  each  time  the  list  is  changed. 
In  addition  to  reformatting  the 
98.2(a)(l)-(2)  lists  into  tables,  other 
sections  of  subpart  A  were  reworded  to 
refer  to  the  source  category  tables 
because  the  tables  make  it  clear  which 
source  categories  are  to  be  considered 
for  determining  the  applicability 
threshold  and  reporting  requirements 
for  calendar  years  2010,  2011,  and 
future  years. 

The  source  categories  proposed  in  this 
notice  would  be  added  within  40  CFR 
98.2  as  follows.  The  following  source 
categories  would  be  added  to  the  list  of 
“all-in”  source  categories  referenced  in 
40  CFR  98.2(a)(1),  because  they  have  a 
production  capacity  or  gas  consumption 
threshold  rather  than  a  C02e  emission 
threshold: 

•  Electric  power  systems  that  include 
electrical  equipment  with  a  total 
nameplate  capacity  that  exceeds  17,820 
lbs  (7,838  kg)  of  SFe  or  perfluorocarbons 
(PFCs)  (subpart  DD). 

•  Electric  power  equipment 
manufacturing  with  total  annual  SF6 
and  PFC  purchases  (combined)  that 
exceed  23,000  lbs  per  year  (subpart  SS). 

The  following  source  categories 
would  be  subject  to  the  rule  if  facility 
emissions  exceed  25,000  metric  tons 
C02e  per  year.  Therefore,  these  source 
categories  would  be  added  to  the  list  of 
emission  threshold  source  categories 
referenced  in  40  CFR  98.2(a)(2). 

•  Fluorinated  gas  production 
facilities  whose  emissions  would  exceed 
25,000  mtC02e  in  the  absence  of  control 
technologies  (subpart  L). 

•  Facilities  with  electronics 
manufacturing  processes  (as  defined  in 
proposed  40  CFR  part  98,  subpart  I). 

In  addition,  importers  and  exporters 
of  pre-eharged  equipment  or  closed-cell 
foam  products  containing  fluorinated 
GHGs,  N2O,  or  CO2  would  be  added  to 
the  list  of  suppliers  referenced  in  40 
CFR  98.2(a)(4).  For  all  of  these  source 
categories,  facilities  would  be  required 
to  begin  collecting  data,  in  2011  for 
■  reporting  in  2012. 


Today’s  proposed  rule  includes  a 
number  of  definitions  applicable  to 
specific  source  categories.  The  agency  is 
not  planning  to  add  these  definitions  to 
the  definitions  section  in  Subpart  A 
because  these  definitions  relate  to  these 
specific  subparts  and  do  not  have 
broader  applicability  to  EPA’s 
mandatory  reporting  regulations. 

Instead,  EPA  intends  to  include  these 
definitions  in  the  applicable  subparts. 
EPA  has  sought  to  avoid  any  conflict 
between  these  subpart-specific 
definitions  and  the  definitions  in 
Subpart  A.  In  one  instance,  the 
supplemental  proposal  for  electric 
power  systems,  EPA  is  proposing  to  use 
a  category-specific  definition  of  facility 
rather  than  the  general  definition  of 
facility  in  the  General  Provisions.  The 
reasons  for  this  category-specific 
definition  of  facility  are  set  forth  in 
section  II.C  of  this  preamble.  The 
remaining  definitions  are  intended  as 
supplements  to  the  definitions  section 
in  the  General  Provisions.  EPA  does  not 
believe  these  definitions  create  conflicts 
with  the  General  Provisions,  although  it 
welcomes  comments  on  this  issue.  To 
the  extent  regulated  entities  are  in  doubt 
as  to  which  definition  applies,  they 
should  assume  that  the  category-specific 
definitions  are  controlling. 

We  propose  to  amend  40  CFR  98.7 
(incorporation  by  reference)  to  include 
standard  methods  used  in  the  proposed 
subparts.  In  particular,  we  would  add 
the  2006  International  SEMATECH 
Manufacturing  Initiative’s  Guidelines 
for  Environmental  Characterization  of 
Semiconductor  Process  Equipment  and 
SEMI  ElO-0304  Specification  for 
Definition  and  Measurement  of 
Equipment  Reliability,  Availability,  and 
Maintainability  (2006),  which  are 
referenced  in  proposed  40  CFR  98.94 
(Monitoring  and  QA/QC  Requirements 
for  40  CFR  part  98,  subpart  I,  electronics 
manufacturing)  and  40  CFR  98.97 
(Records  that  must  be  retained).  In 
addition,  we  propose  to  revise  the 
paragraphs  listing  several  ASME 
standards  that  are  already  contained  in 
40  CFR  98.7  to  indicate  that  these 
standards  are  also  referenced  by 
proposed  40  CFR  98.124  (Monitoring 
and  QA/QC  requirements  in  proposed 
40  CFR  part  98,  subpart  L,  fluorinated 
gas  production). 

III.  Economic  Impacts  of  the  Rule 

This  section  of  the  preamble  examines 
the  costs  and  economic  impacts  of  the 
proposed  rulemaking  and  the.estimated 
economic  impacts  of  the  rule  on  affected 
entities,  including  estimated  impacts  on 
small  entities.  Complete  detail  of  the 
economic  impacts  of  the  proposed  rule 
can  be  found  in  the  text  of  the  economic 
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impact  analysis  (EIA)  in  the  docket  for 
this  rulemaking  (EPA-HQ-OAR-2009- 
0927). 

At  How  were  compliance  costs 
estimated? 

1.  Summary  of  Method  Used  To 
Estimate  Compliance  Costs 

EPA  used  available  industry  and  EPA 
data  to  characterize  conditions  at'  , 
affected  sources.  Incremental 
monitoring,  recordkeeping,  and 
reporting  activities  were  then  identified 
for  each  type  of  facility  and  the 
associated  costs  were  estimated.  The 
annual  costs  reported  in  2006$.  EPA’s 
estimated  costs  of  compliance  are 
discussed  below  and  in  greater  detail  in 
section  4  of  the  economic  impact 
analysis  (EIA). 

Labor  Costs.  The  vast  majority  of  the 
reporting  costs  include  the  time  of 
managers,  technical,  and  administrative 
staff  in  both  the  private  sector  and  the 
public  sector.  Staff  hours  are  estimated 
for  activities,  including: 


•  Monitoring  (private):  Staff  hours  to 
operate  and  maintain  emissions 
monitoring  systems. 

•  Recordkeeping  and  Reporting 
(private):  Staff  hours  to  gather  and 
process  available  data  and  reporting  it  to 
EPA  through  electronic  systems. 

•  Assuring  and  releasing  data 
(public):  Staff  hours  to  quality  assure, 
analyze,  and  release  reports. 

Staff  activities  and  associated  labor 
costs  will  potentially  vary  over  time. 
Thus,  cost  estimates  are  developed  for 
start-up  and  first-time  reporting,  and 
subsequent  reporting.  Wage  rates  to 
monetize  staff  time  are  obtained  from 
the  Bureau  of  Labor  Statistics  (BLS). 

Equipment  Costs.  Equipment  costs 
include  both  the  initial  purchase  price 
and  any  facility  modification  that  may 
be  required.  Based  on  expert  judgment, 
the  engineering  costs  analyses 
annualized  capital  equipment  costs  with 
appropriate  lifetime  and  interest  rate 
assumptions.  One-time  capital  costs  are 
amortized  over  a  10-year  cost  recovery 
period  at  a  rate  of  7  percent. 


B.  What  are  the  costs  of  the  rule? 

1.  Summary  of  Costs 

The  total  annualized  costs  incurred 
under  the  fluorinated  GHG  reporting 
rule  would  be  approximately  $6.1 
million  in  the  first  year  and  $3.9  million 
in  subsequent  years  ($2006).  This 
includes  a  public  sector  burden  estimate 
of  $384,000  for  program  implementation 
and  verification  activities.  EPA  also 
considered  an  alternative  national  cost 
scenario  in  order  to  assess  national  cost 
estimates  if  selected  subpart  I  facilities 
validate  the  DRE  of  abatement  devices. 
Under  this  scenario,  the  total 
annualized  costs  incurred  under  the 
fluorinated  GHG  reporting  rule  would 
be  approximately  $1.7  million  higher  (or 
$7.8  million  first  year;  $5.6  million 
subsequent  years).  Table  12  shows  the 
first  year  and  subsequent  year  costs  by 
subpart.  In  addition,  it  presents  the  cost 
per  ton  reported,  and  the  relative  share 
of  the  total  cost  represented  by  each 
subpart. 


Table  12— National  Annualized  Mandatory  Reporting  Costs  Estimates  (2008$):  Subparts  I,  L,  00  and  SS 


First  year 

Subsequent  years 

Subpart 

Millions 

1 

$/ton 

Share 

Millions 

$/ton 

Share 

2006$ 

(%) 

2006$ 

(%) 

Subpart  1 — Electronics  Industry  . 

$2.9 

$0.51 

42 

$2.6 

$0.45 

67 

Subpart  L — Ruorinated  Gas  Production . 

Sub^rt  OO — Imports  and  Exports  of  Fluorinated 

2.1 

0.20 

47 

0.3 

0.08 

7 

GHGs . . 

Subpart  SS — Electrical  Equipment  Manufacture  and 

0.7 

0.02 

10 

0.6 

0.02 

16 

Refurbishment  and  Manufacturing  of  Electrical 
Components  . . . 

0.02 

0.01 

0.3 

0.02 

0.01 

1 

Private  Sector,  Total . 

5.7 

94 

3.5 

90 

Public  Sector,  Total  . 

0.4 

•  6 

0.4 

10 

Total . . . 

6.1 

■MMi 

100 

3.9 

100 

C.  What  are  the  economic  impacts  of  the 
rule? 

1.  Summary  of  Economic  Impacts 

EPA  prepared  an  economic  analysis  to 
evaluate  the  impacts  of  the  proposed 
rule  on  affected  industries.  To  estimate 
the  economic  impacts,  EPA  first 
conducted  a  screening  assessment, 
comparing  the  estimated  total 
annualized  compliance  costs  by 
industry,  where  industry  is  defined  in 


terms  of  North  American  Industry 
Classification  System  (NAICS)  code, 
with  industry  average  revenues.  Average 
cost-to-sales  ratios  for  establishments  in 
affected  NAICS  codes  are  typically  less 
than  1  percent. 

These  low  average  cost-to-sales  ratios 
indicate  that  the  rule  is  unlikely  to 
result  in  significant  changes  in  firms’ 
production  decisions  or  other 
behavioral  changes,  and  thus  unlikely  to 
result  in  significant  changes  in  prices  or 


quantities  in  affected  markets.  Thus, 
EPA  followed  its  Guidelines  for 
Preparing  Economic  Analys.es  (EPA, 
2002,  p.  124-125)  and  used  the 
engineering  cost  estimates  to  measure 
the  social  cost  of  the  rule,  rather  than 
modeling  market  responses  and  using 
the  resulting  measures  of  social  cost. 
Table  13  of  this  preamble  summarizes 
cost-to-sales  ratios  for  affected 
industries. 


Table  13— Estimated  Cost-to-Sales  Ratios  for  Affected  Entities 

[First  Year,  2006$] 


NAICS 

Average  cost 

All 

NAICS  description 

Subpart 

per  entity 
($/entity) 

enter¬ 

prises 

334413  . 

Semiconductor  and  Related  Device  Manufacturing  (Semiconductors)  . 

1 

$31,748 

0.05% 
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Table  13— Estimated  Cost-toSales  Ratios  for  Affected  Entities— Continued 

[First  Year,  2006$] 


NAICS 

NAICS  description 

Subpart 

Average  cost 
per  entity 
($/entity) 

All 

enter¬ 

prises 

334413  . 

Semiconductor  and  Related  Device  Manufacturino  (MEMS)  . 

1 

5,239 

0.01 

334413  . 

Semiconductor  and  Related  Device  Manufacturing  (LCD)  . 

1 

7,598 

0.01 

334119  . . 

Other  Computer  Peripheral  Equipment  Manufacturing  (Photovoltaics) . 

1 

8,777 

0.04 

325120  . 

Industrial  Gas  Manufacturing  . 

L 

151  b45 

1  44 

326140  . 

Polystyrene  Foam  Product  Manufacturing . 

00 

3  364 

0J)3 

326150  . 

Urethane  and  Other  Foam  Product  (except  Polystyrene)  Manufacturing  . 

OO 

3,364 

0.03 

333415  . 

Air-Conditioning  and  Warm  Air  Heating  Equipment  and  Commercial  and  In- 

OO 

3,364 

0.01 

dustrial  Refrigeration  Equipment  Manufacturing. 

335313  . 

Switchgear  and  Switchboard  Apparatus  Manufacturing  . 

OO 

3  364 

0  02 

336391  . 

Motor  Vehicle  Air-Conditioninq  Manufacturinq . 

OO 

3!364 

0  01 

423610  . 

Electrical  Apparatus  and  Equipment,  Wiring  Supplies,  and  Related  Equip- 

OO 

3’364 

0.05 

ment  Merchant  Wholesalers. 

423620  . 

Electrical  and  Electronic  Appliance,  Television,  and  Radio  Set  Merchant 

OO 

3,364 

0.02 

Wholesalers. 

423720  . 

Plumbing  and  Heating  Equipment  and  Supplies  (Hydronics)  Merchant 

OO 

3,364 

0.05 

Wholesalers. 

423730  . 

Warm  Air  Heating  and  Air-Conditioning  Equipment  and  Supplies  Merchant 

OO 

3,364 

0.07 

Wholesalers. 

423740  . 

Refrigeration  Equipment  and  Supplies  Merchant  Wholesalers  . 

OO 

3,364 

0.10 

443111  . 

Household  Appliance  Stores . 

OO 

3  364 

0  27 

443112  . 

Radio,  Television  and  Other  Electronics  Stores  . 

OO 

3^364 

0.15 

42461 0‘> . 

Plastics  Materials  and  Basic  Forms  and  Shapes  Merchant  Wholesalers 

•  OO 

3  364 

0  04 

33361  . 

Engine,  Turbine,  and  Power  Transmission  Equipment  Manufacturing . 

ss 

2  213 

0  01 

33531  . 

Electrical  Equipment  Manufacturing . 

ss 

2,213 

0  02 

•’The  2002  SUSB  data  uses  1997  NAICS  codes.  For  this  industry,  the  relevant  code  is  NAICS  422610. 


D.  What  are  the  impacts  of  the  rule  on 
small  businesses? 

1.  Summary  of  Impacts  on  Small 
Businesses 

As  required  by  the  RFA  and  SBREFA, 
EPA  assessed  the  potential  impacts  of 
the  rule  on  small  entities  (small 
businesses,  governments,  and  non-profit 
organizations).  (See  Section  IV.C  of  this 
preamble  for  definitions  of  small 
entities.) 

EPA  conducted  a  screening 
assessment  comparing  compliance  costs 


for  affected  industry  sectors  to  industry- 
specific  receipts  data  for  establishments 
owned  by  small  businesses.  This  ratio 
constitutes  a  “sales”  test  that  computes 
the  annualized  compliance  costs  of  this 
rule  as  a  percentage  of  sales  and 
determines  whether  the  ratio  exceeds 
some  level  (e.g.,  1  percent  or  3  percent). 

The  cost-to-sales  ratios  were 
constructed  at  the  establishment  level 
(average  reporting  program  costs  per 
establishment/average  establishment 
receipts)  for  several  business  size 
ranges.  This  allowed  EPA  to  account  for 


receipt  differences  between 
establishments  owned  by  large  and 
small  businesses  and  differences  in 
small  business  definitions  across 
affected  industries.  The  results  of  the 
screening  assessment  are  shown  in 
Table  14  of  this  preamble. 

As  shown,  the  cost-to-sales  ratios  are 
typically  less  than  1  percent  for 
establishments  owned  by  small 
businesses  that  EPA  considers  most 
likely  to  be  covered  by  the  reporting 
program  {e.g.r  establishments  owned  by 
businesses  with  20  or  more  employees). 


Table  14— Estimated  Cost-to-Sales  Ratios  by  Industry  and  Enterprise  Size 


[First  Year,  2006$]® 


SBA 

size 

stand¬ 

ard 

(effec¬ 

tive 

March 

11. 

2008) 

Owned  by  enterprises  with: 

NAICS 

NAICS  description 

Sub¬ 

part 

Average 
cost  per 
entity 
($/entity) 

All 

enter¬ 

prises 

1  to  20 
employ¬ 
ees 

20  to 

99  em¬ 
ployees 

100  to 
499 

employ¬ 

ees 

500  to. 
749 

employ¬ 

ees 

750  to 
999 

employ¬ 

ees 

1,000 

to 

1,499 

employ¬ 

ees 

334413  . 

Semiconductor  and  Re¬ 
lated  Device  Manufac¬ 
turing  (Semiconductors). 

■ 

500 

$31,748 

0.05% 

2.07% 

0.40% 

0.12% 

0.08% 

0.02% 

0.04% 

334413  . 

Semiconductor  and  Re¬ 
lated  Device  Manufac¬ 
turing  (MEMS). 

■ 

500 

5,239 

0.01% 

0.34% 

0.07% 

0.02% 

0.01% 

0.00% 

0.01% 

334413  . 

Semiconductor  and  Re¬ 
lated  Device  Manufac¬ 
turing  (LCD). 

■ 

500 

7,598 

0.01% 

0.50% 

0.10% 

0.03% 

0.02% 

0.01% 

0.01% 
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Table  14 — Estimated  Cost-to-Sales  Ratios  by  Industry  and  Enterprise  Size— Continued 

[First  Year,  2006$]® 


SBA 

Owned  by  enterprises  with; 

NAICS 

NAICS  description 

Sub¬ 

part 

stand¬ 

ard 

(effec¬ 

tive 

March 

11. 

2008) 

Average 
cost  per 
entity 
($/entity) 

All 

enter¬ 

prises 

1  to  20 
employ¬ 
ees 

20  to 

99  em¬ 
ployees 

100  to  500  to 
499  749 

employ-  employ¬ 
ees  ees 

750  to 
999 

employ¬ 

ees 

_ 

1,000 

to 

1,499 

employ¬ 

ees 

334119  . 

Other  Computer  Periph¬ 
eral  Equipment  Manu¬ 
facturing  (Photovoltaics). 

1 

1,000 

8,777 

0.04% 

325120  . 

Industrial  Gas  Manufac¬ 
turing. 

L 

1,000 

151,045 

1.44% 

326140  . 

Polystyrene  Foam  Prod¬ 
uct  Manufacturing. 

00 

500 

3,364 

0.03% 

326150  . 

Urethane  and  Other  Foam 
Product  (except  Poly¬ 
styrene)  Manufacturing. 

oo 

500 

3,364 

0.03% 

333415  . 

Air-Conditioning  and 

Warm  Air  Heating 
Equipment  and  Com¬ 
mercial  and  Industrial 
Refrigeration  Equipment 
Manufacturing. 

oo 

750 

3,364 

0.01% 

335313  . 

Switchgear  and  Switch¬ 
board  Apparatus  Manu¬ 
facturing. 

oo 

750 

3,364 

0.02% 

336391  . 

Motor  Vehicle  Air-Condi¬ 
tioning  Manufacturing. 

oo 

750 

3,364 

0.01% 

423610  . 

Electrical  Apparatus  and 
Equipment,  Wiring  Sup¬ 
plies,  and  Related 
Equipment  Merchant 
Wholesalers. 

oo 

100 

3,364 

0.05% 

423620  . 

Electrical  and  Electronic 
Appliance,  Television, 
and  Radio  Set  Mer¬ 
chant  Wholesalers. 

oo 

100 

3,364 

0.02% 

• 

423720  . 

Plumbing  and  Heating 
Equipment  and  Sup¬ 
plies  (Hydronics)  Mer¬ 
chant  Wholesalers. 

oo 

100 

3,364 

0.05% 

423730  . 

Warm  Air  Heating  and 
Air-Conditioning  Equip¬ 
ment  and  SuF>plies  Mer¬ 
chant  Wholesalers. 

oo 

100 

3,364  ‘ 

0.07% 

423740  . 

Refrigeration  Equipment 
and  Supplies  Merchant 
Wholesalers. 

oo 

100 

3,364 

0.10% 

443111  . 

Household  Appliance 
Stores. 

oo 

$9  M 

3,364 

0.27% 

443112  . 

Radio,  Television  and 

Other  Electronics 

Stores. 

oo 

$9  M 

3,364' 

0.15% 

42461 0*>  . 

Plastics  Materials  and 

Basic  Forms  and 

Shapes  Merchant 
Whdesalers. 

oo 

100 

3,364 

0.04% 

33361  . 

Engine,  Turbine,  and 

Power  Transmission 
Equipment  Manufac¬ 
turing. 

ss 

500-  .. 
1,000 

2,213 

0.01% 

33531  . 

Electrical  Equipment  Man- 
1  ufacturing. 

ss 

750^ 

1,000 

2,213 

0.02% 

^The  Census  Bureau  defines  an  enterprise  as' a  business  organization  consisting  of  one  or  more  domestic  establishments  that  were  specified 
under  common  ownership  or  control.  The  enterprise  and  the  establishment  are  the  same  for  single-establishment  firms.  Each  multi-establishment 
company  forms  one  enterprise — the  enterprise  employment  and  annual  payroll  are  summed  from  the  associated  establishments.  Enterprise  size 
designations  are  determined  by  the  summed  employment  of  all  associated  establishments.  Since  the  SBA’s  business  size  definitions  (http:// 
www.sba.gov/size)  apply  to  an  establishment’s  ultimate  parent  company,  we  assume  in  this  analysis  that  the  enterprise  definition  above  is  con¬ 
sistent  with  the  conc^t  of  ultimate  parent  company  that  is  typically  us^  for  Small  Business  Regulatory  Enforcement  Fairness  Act  (SBREFA) 
screening  analyses.  ^  uin  ii’ji,  ....  .  >  i  -  ii.i  Itc'  .  A  ,  rV  'ji 
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The  2002  SUSB  data  uses  1 997  NAICS  codes.  For  this  industry,  the  relevant  code  is  NAICS  42261 0. 


EPA  acknowledges  that  several 
enterprise  categories  have  ratios  that  •• 
exceed  this  threshold  (e.g.,  enterprise 
with  one  to  20  employees).  The 
Industrial  Gas  Manufacturing  industry 
(NAICS  325120)  has  sales  test  results 
over  1  percent  for  all  enterprises.  The 
following  enterprise  categories  have 
sajes  test  results  over  1  percent  and  for 
entities  with  less  than  20  employees: 
Industrial  Gas  Manufacturing  (325120) 
and  Semiconductor  and  Related  Device 
Manufacturing  (334413). 

EPA  took  a  more  detailed  look  at  the 
categories  noted  above  as  having  sales 
thst  ratios  above  1  percent.  EPA 
collected  information  on  the  entities 
likely  to  be  covered  by  the  rule  as  part 
of  the  expert  sub-group  process. 

Industrial  Gas  Manufacturing 
(325120).  Subpart  L  covers  facilities 
included  in  NAICS  codes  for  Industrial 
Gas  Manufacturing  (NAICS  325120). 
Within  this  subpart,  EPA  identified  13 
ultimate  parent  company  names  covered 
by  the  proposed  rule.  Using  publicly 
available  sources  (e.g.,  Hoovers.com), 
we  collected  parent  company  sales  and 
employment  data  and  found  that  only 
one  company  could  be  classified  as  a 
small  entity.  Using  the  cost  data  for  a 
representative  entity  [see  Section  4), 

EPA  determined  the  small  entity’s  cost- 
to-sales  ratio  is  below  one  percent. 

Electronic  Computer  Manufacturing 
(33411 1 )  and  Semiconductor  and 
Related  Device  Manufacturing  (334413). 
Data  on  the  number  of  electronics 
facilities  comes  from  the  World  Fab 
Watch  and  the  Flat  Panel  Display  Fabs 
on  Disk  datasets.  The  census  data 
categories  cover  more  establishments 
than  just  those  facilities  covered  in  the 
rule.  Subpart  I  covers  facilities  included 
in  NAICS  codes  for  Semiconductor  and 
Related  Device  Manufacturing  (334413) 
and  Other  Computer  Peripheral 
Equipment  Manufacturing  (334119). 

The  World  Fab  Watch  dataset  includes 
216  facilities  (94  of  which  exceed  the 
25,000  ton  threshold),  while  the  sum  of 
the  two  NAICS  codes  include  1,903 
establishments.  Covered  facilities  with 
emissions  greater  than  25,000  MtC02e 
per  year  are  unlikely  to  be  included  in 
the  1  to  20  employees  size  category. 
Emissions  are  roughly  proportional  to 
production,  and  establishments  with  1 
to  20  employees  total  only  1.6  percent 
of  total  receipts,  while  the  proposed 
threshold  excludes  6  percent  of  industry 
emissions  from  the  least-emitting 
facilities.  Although  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
EPA  nonetheless  took  several  steps  to. 


reduce  the  impact  of  this  rule  on  small 
entities.  For  example,  EPA  is  proposing 
monitoring  and  reporting  requirements 
that  build  off  of  the  UIC  program.  In 
addition,  EPA  is  proposing  equipment 
and  methods  that  may  already  be  in  use 
by  a  facility  for  compliance  with  its  UIC 
permit.  Also,  EPA  is  requiring  annual 
reporting  instead  of  more  frequent 
reporting. 

In  addition  to  the  public  hearing  that 
EPA  plans  to  hold,  EPA  has  an  open 
door  policy,  similar  to  the  outreach 
conducted  during  the  development  of 
the  proposed  and  final  MRR.  Details  of 
these  meetings  are  available  in  the 
docket  (EPA-HQ-OAR-2009-0927). 

E.  What  are  the  benefits  of  the  rule  for 
society? 

EPA  examined  the  potential  benefits 
of  the  Fluorinated  GHG  Reporting  Rule. 
EPA’s  previous  analysis  of  the  GHG 
reporting  rule  discussed  the  benefits  of 
a  reporting  system  with  respect  to 
policy  making  relevance,  transparency 
issues,  market  efficiency.  Instead  of  a 
quantitative  analysis  of  the  benefits, 

EPA  conducted  a  systematic  literature 
review  of  existing  studies  including 
government,  consulting,  and  scholarly 
reports. 

A  mandatory  reporting  system  will 
benefit  the  public  by  increased 
transparency  of  facility  emissions  data. 
Transparent,  public  data  on  emissions 
allows  for  accountability  of  polluters  to 
the  public  stakeholders  who  bear  the 
cost  of  the  pollution.  Citizens, 
community  groups,  and  labor  unions 
have  made  use  of  data  from  Pollutant 
Release  and  Transfer  Registers  to 
negotiate  directly  with  polluters  to 
lower  emissions,  circumventing  greater 
government  regulation.  Publicly 
available  emissions  data  also  will  allow 
individuals  to  alter  their  consumption 
habits  based  on  the  GHG  emissions  of 
producers. 

The  greatest  benefit  of  mandatory 
reporting  of  industry  GHG  emissions  to 
government  will  be  realized  in 
developing  future  GHG  policies.  Fpr 
example,  in  the  EU’s  Emissions  Trading 
System,  a  lack  of  accurate  monitoring  at 
the  facilitv  level  before  establishing  CO2 
allowance  permits  resulted  in  allocation 
of  permits  for  emissions  levels  an 
average  of  15  percent  above  actual  levels 
in  every  country  except  the  United 
Kingdom. 

Benefits  to  industry  of  GHG  emissions 
monitoring  include  the  value  of  having 
independent,  verifiable  data  to  present 
to  the  public  to  demonstrate  appropriate 
environmental  stewardship,  and  a  better 


understanding  of  their  emission  levels 
and  sources  to  identify  opportunities  to 
reduce  emissions.  Such  monitoring 
allows  for  inclusion  of  standardized 
GHG  data  into  environmental 
management  systems,  providing  the 
necessary  information  to  achieve  and 
disseminate  their  environmental 
achievements. 

Standardization  will  also  be  a  benefit 
to  industry,  once  facilities  invest  in  the 
institutional  knowledge  and  systems  to 
report  emissions,  the  cost  of  monitoring 
should  fall  and  the  accuracy  of  the 
accounting  should  improve.  A 
standardized  reporting  program  will 
also  allow  for  facilities  to  benchmark 
themselves  against  similar  facilities  to 
understand  better  their  relative  standing 
within  their  industry. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Section  3(f)(1)  of  Executive 
Order  12866  (58  FR  51735,  October  4, 
1993),  this  proposed  action  is  not  by 
itself  an  “economically  significant 
regulatory  action”  because  it  is  unlikely 
to  have  an  annual  economic  effect  of 
less  than  $100  million.  EPA’s  cost 
analysis,  presented  in  Section  4  of  the 
Economic  Impact  Analysis  (EIA), 
estimates  that  for  the  minimum 
reporting  under  the  recommended 
regulatory  option,  the  total  annualized 
cost  of  the  rule  will  be  approximately 
$6.1  million  (in  2006$)  during  the  first 
year  of  the  program  and  $3.9  million  in 
subsequent  years  (including  $0.4 
million  of  programmatic  costs  to  the 
Agency).  This  proposed  action  adds 
subparts  I,  L,  OO,  and  SS  to  the  MRR, 
which  was  a  significant  regulatory 
action.  Thus,  EPA  has  chosen  to  analyze 
the  impacts  of  this  proposed  rule  as  if 
it  were  significant.  EPA  submitted  this 
proposed  action  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Executive  Order  12866, 
and  any  changes  made  in  response  to 
OMB  recommendations  have  been 
documented  in  the  docket  for  this 
proposed  action. 

In  addition,  EPA  prepared  an  analysis 
of  the  potential  costs  associated  with 
this  proposed  action.  This  analysis  is 
contained  in  the  Economic  Impact 
Analysis  (EIA),  Economic  Impact 
Analysis  for  the  Mandatory  Reporting  of 
Greenhouse  Gas  Emissions  F-Gases 
Subparts  I,  L,  OO,  and  SS  (EPA-HQ- 
OAR-2009-0927).  A  copy  of  the 
cmalysis  is  available  in  the  docket  for 
this  action  and  the  analysis  is  briefly 
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summarized  here.  In  this  report,  EPA 
has  identified  the  regulatory  options 
considered,  their  costs,  the  emissions 
that  would  likely  be  reported  under 
each  option,  and  explained  the  selection 
of  the  option  chosen  for  the  rule. 

Overall,  EPA  has  concluded  that  the 
costs  of  the  F-Gases  Rule  are 
outweighed  by  the  potential  benefits  of 
more  comprehensive  information  about 
GHG  emissions. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  The 
Information  Collection  Request  (ICR) 
document  prepared  by  EPA  has  been 
assigned  EPA  ICR  number  [2373.01]. 

EPA  has  identified  the  following  goals 
of  the  mandatory  GHG  reporting  system: 

•  Obtain  data  that  is  of  sufficient 
quality  that  it  can  be  used  to  analyze 
and  inform  the  development  of  a  range 
of  future  climate  change  policies  and 
potential  regulations. 

•  Balance  the  rule’s  coverage  to 
maximize  the  amount  of  emissions 
reported  while  excluding  small  emitters. 

•  Create  reporting  requirements  that 
are,  to  the  extent  possible  and 
appropriate,  consistent  witfi  existing 
GHG  reporting  programs  in  order  to 
reduce  reporting  burden  for  all  parties 
involved. 

The  information  from  fluorinated 
GHG  facilities  will  allow  EPA  to  make 
well-informed  decisions  about  whether 
and  how  to  use  the  CAA  to  regulate 
these  facilities  and  encourage  voluntary 
reductions.  Because  EPA  does  not  yet 
know  the  specific  policies  that  will  be 
adopted,  the  data  reported  through  the 
mandatory  reporting  system  should  be 
of  sufficient  quality  to  inform  policy 
and  program  development.  Also, 
consistent  with  the  Appropriations  Act, 
the  reporting  rule  covers  a  broad  range 
of  sectors  of  the  economy. 

This  information  collection  is 
mandatory  and  will  be  carried  out  under 
CAA  section  il4.  Information  identified 
and  marked  as  Confidential  Business 
Information  (CBI)  will  not  be  disclosed 
except  in  accordance  with  procedures 
set  forth  in  40  CFR  Part  2.  However, 
emissions  information  collected  under 
CAA  section  114  generally  cannot  be 
claimed  as  CBI  and  will  be  made 

public.45 

Although  CBI  determinations  are  usually  made 
on  a  case-by-case  basis,  EPA  has  issued  guidance 
in  an  earlier  Federal  Register  notice  on  what 
constitutes  emissions  data  that  cannot  be 
considered  CBI  (956  FR  7042-7043,  February  21, 
1991).  As  discussed  in  Section  II.Rof  the  preamble 


The  projected  cost  and  hour 
respondent  burden  in  the  ICR,  averaged 
over  the  first  three  years  after 
promulgation,  is  $4.51  million  and 
81,500  hours  per  year.  The  estimated 
average  burden  per  response  is  272 
hours;  the  frequency  of  response  is 
annual  for  all  respondents  that  must 
comply  with  the  rule’s  reporting 
requirements;  and  the  estimated  average 
number  of  likely  respondents  per  year  is 
276.  The  cost  burden  to  respondents 
resulting  from  the  collection  of 
information  includes  the  total  capital 
and  start-up  cost  annualized  over  the  . 
equipment’s  expected  useful  life 
(averaging  $44,000  per  year)  a  total 
operation  and  maintenance  component 
(averaging  $24,000  per  year),  and  a  labor 
cost  component  (averaging  $4.44 
million  per  year).  Burden  is  defined  at 
5  CFR  Part  1320.3(b). 

These  cost  numbers  differ  from  those 
shown  elsewhere  in  the  EIA  because 
ICR  costs  represent  the  average  cost  over 
the  first  three  years  of  the  rule,  but  costs 
are  reported  elsewhere  in  the  EIA  for  the 
first  year  of  the  rule.  Also,  the  total  cost 
estimate  of  the  rule  in  the  EIA  includes 
the  cost  to  the  Agency  to  administer  the 
program.  The  ICIR  differentiates  between 
respondent  burden  and  cost  to  the 
Agency,  estimated  to  be  $384,000. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9.  When 
this  ICR  is  approved  by  OMB,  the 
Agency  will  publish  a  technical 
amendment  to  40  CFR  part  9  in  the 
Federal  Register  to  display  the  OMB 
control  number  for  the  approved 
information  collection  requirements 
contained  in  the  final  rule. 

To  comment  on  the  Agency’s  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  EPA  has  established 
a  public  docket  for  this  proposed  rule, 
which  includes  this  ICR,  under  Docket  ■ 
ID  number  EPA-H(3-OAR-2009-0927. 
Submit  any  comments  related  to  the  ICR 
to  EPA  and  OMB.  See  ADDRESSES 
section  at  the  beginning  of  this  notice 
for  where  tb  submit  comments  to  EPA. 
Send  comments  to  OMB  at  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention:  Desk  Office  for  EPA. 

to  the  Final  MRR,  EPA  will  be  initiating  a  separate 
notice  and  comment  process  to  make  CBI 
determinations  for  the  data  collected  under  this 
proposed  rulemaking.  i- 


Since  OMB  is  required  to  make  a 
decision  concerning  the  ICR  between  30 
and  60  days  after  [date  of  publication], 
a  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
by  [publication  plus  30].  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

C.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  prepme  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today’s  rule  on  small  entities.  For  the 
fluorinated  GHG  Reporting  Rule,  small 
entity  is  defined  as  a  small  business  as 
defined  by  the  Small  Business 
Administration’s  regulations  at  13  CFR 
121.201;  according  to  these  size 
standards,  criteria  for  determining  if 
ultimate  parent  companies  owning 
affected  facilities  are  categorized  as 
small  vary  by  NAICS.  Small  entity 
criteria  range  fi'om  total  number  of 
employees  at  the  firm  fewer  than  100  to 
number  of  employees  fewer  than  1000; 
one  affected  NAICS,  44311,  defines 
small  entities  as  those  with  sales  below 
$9  million.  EIA  tables  5-11  and  5-12 
present  small  business  criteria  and 
enterprise  size  distribution  data  for 
affected  NAICS.EPA  assessed  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  using  a  sales  test, 
defined  as  the  ratio  of  total  annualized 
compliance  costs  to  firm  sales.  Details 
are  provided  in  section  5.3  of  the  EIA. 
These  sales  tests  examine  the  average 
establishment’s  total  annualized 
mandatory  reporting  costs  to  the  average 
establishment  receipts  for  enterprises 
within  several  employment  categories.”*® 
The  average  entity  costs  used  to 
compute  the  sales  test  are  the  same 
across  all  of  these  enterprise  size 
categories.  As  a  result,  the  sales-test  will 
overstate  the  cost-to-receipt  ratio  for 
establishments  owned  by  small 
businesses,  because  the  reporting  costs 
are  likely  lower  than  average  entity 
estimates  provided  by  the  engineering 
cost  analysis. 

For  the  one  to  20  employee  category,  we 
exclude  SUSB  data  for  enterprises  with  zero 
employees.  These  entarprises  did  not  operate  the 
entire  year,'  f..i '.‘■i.  i  o'  ' 
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The  results  of  the  screening  analysis 
show  that  for  most  NAICS,  the  costs  are 
estimated  to  be  less  than  1  percent  of 
sales  in  all  firm  size  categories.  For  two 
NAICS,  however,  the  costs  exceed  1 
percent  of  sales  for  the  1-20  employee 
size  category;  for  these  NAICS,  a  more 
detailed  assessment  was  conducted.  For 
NAICS  334413,  firms  with  fewer  than  20 
employees  produce  less  than  2  percent 
of  output;  firms  below  the  25,000  Mt 
C02e  threshold  release  approximately  6 
percent  of  emissions.  Because  emissions 
and  production  levels  are  highly 
correlated,  firms  with  fewer  than  20 
employees  are  generally  not  expected  to 
be  affected  by  the  proposed  rule;  if  they 
are,  their  costs  are  likely  to  be  lower 
than  the  overall  average  costs  used  in 
the  screening  analysis.  Thus,  EPA  does 
not  expect  the  proposed  rule  to  impose 
significant  costs  to  a  substantial  number 
of  small  entities  in  NAICS  334413. 
Subpart  L  covers  facilities  included  in 
NAICS  codes  for  Industrial  Gas 
Manufacturing  (NAICS  325120).  Within 
this  subpart,  EPA  identified  13  ultimate 
parent  company  names  covered  by  the 
.  proposed  rule.  Using  publicly  available 
sources  (e.g.,hoovers.com),  we  collected 
parent  company  sales  and  employment 
data  and  found  that  only  one  company 
could  be  classified  as  a  small  entity. 
Using  the  cost  data  for  a  representative 
entity  (see  Section  4  of  the  EA),  EPA 
determined  the  small  entity’s  cost-to- 
sales  ratio  is  below  one  percent. 

After  considering  the  economic 
impacts  of  today’s  proposed  rule  on 
small  efttities,  I  therefore  certify  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Although  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Agency  nonetheless  tried  to  reduce  the 
impact  of  this  rule  on  small  entities, 
including  seeking  input  from  a  wide 
range  of  private-  and  public-sector 
stakeholders.  When  developing  the  rule, 
the  Agency  took  special  steps  to  ensure 
that  the  burdens  imposed  on  small 
entities  were  minimal.  The  Agency 
conducted  several  meetings  with 
industry  trade  associations  to  discuss 
regulatory  options  and  the 
corresponding  burden  on  industry,  such 
as  recordkeeping  and  reporting.  The  j 
Agency  investigated  alternative 
thresholds  and  analyzed  the  marginal 
costs  associated  with  requiring  smaller 
entities  with  lower  emissions  to  report. 
The  Agency  also  selected  a  hybrid 
method  for  reporting,  which  provides 
flexibility  to  entities  and  helps 
minimize  reporting  costs. 

In  addition  to  the  public  hearing  that 
EPA  plans  to  hold,  EPA  has  an  open 


door  policy,  similar  to  the  outreach 
conducted  during  the  development  of 
the  proposed  and  final  MRR. 

Details  of  these  meetings  are  available 
in  the  docket  (EPA-HQ-OAR-2009- 
0927). 

D.  Unfunded  Mandates  Reform  Act 
(UMRA) 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  final  rules  with  “Federal 
mandates”  that  may  result  in 
expenditures  to  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

This  proposed  rule  does  not  contain 
a  Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  Tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  Overall,  EPA  estimates 
that  the  total  annualized  costs  of  this 
proposed  rule  are  approximately  $6.1 
million  in  the  first  year,  and  $3.9 
million  per  year  in  subsequent  years. 
Thus,  this  proposed  rule  is  not  subject 
to  the  requirements  of  sections  202  or 
205  of  UMRA. 

This  proposed  rule  is  also  not  subject 
to  the  requirements  of  section  203  of 
UMRA  because  it  contains  no  regulatory 
requirements  that  might  significantly  or 
^  uniquely  affect  small  governments. 
Facilities  subject  to  tlie  proposed  rule 
include  facilities  that  manufacture,  sell, 
import  or  export  fluorinated  GHG 
related  products.  None  of  the  facilities 
currently  known  to  undertake  these 
activities  are  owned  by  small 
governments. 

E.  Executive  Order  13132:  Federalism 

This  action  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  regulation 
applies  to  facilities  that  manufacture, 

■  sell,  import,  or  export  fluorinated  GHG 
related  products.  Few  State  or  local 
government  facilities  would  be  affected. 
This  regulation  also  does  not  limit  the 
power  of  States  or  localities  to  collect 
GHG  data  and/or  regulate  GHG 
emissions.  Thus,  Executive  Order  13132 
does  not  apply  to  this  action. 


In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  action  from  State  and  local 
officials. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (59  FR 
22951,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regulatory  policies  that  have  Tribal 
implications.” 

This  proposed  rule  is  not  expected  to 
have  Tribal  implications,  as  specified  in 
Executive  Order  13175.  This  regulation 
applies  to  facilities  that  manufacture, 
sell,  import,  or  export  fluorinated  GHG 
related  products.  Few  facilities  expected 
to  be  affected  by  the  rule  are  likely  to 
be  owned  by  Tribal  governments.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  proposed  rule. 

Although  Executive  Order  13175  does 
not  apply  to  this  proposed  rule,  EPA 
sought  opportunities  to  provide 
information  to  Tribal  governments  and 
representatives  during  development  of 
the  MRR  rule.  In  consultation  with 
EPA’s  American  Indian  Environment 
Office,  EPA’s  oujreach  plan  included 
Tribes.  During  the  proposal  phase,  EPA 
staff  provided  information  to  Tribes 
through  conference  calls  with  multiple 
Indian  working  groups  and 
organizations  at  EPA  that  interact  with 
Tribes  and  through  individual  calls  with 
two  Tribal  board  members  of  TCR-.  In 
addition,  EPA  prepared  a  short  article 
on  the  GHG  reporting  rule  that  appeared 
on  the  front  page  of  a  Tribal 
newsletter — Tribal  Air  News — that  was 
distributed  to  EPA/OAQPS’s  network  of 
Tribal  organizations.  EPA  gave  a 
presentation  on  various  climate  efforts, 
including  the  mandatory  reporting  rule, 
at  the  National  Tribal  Conference  on 
Environmental  Management  in  June, 
2008.  In  addition,  EPA  had  copies  of  a 
short  information  sheet  distributed  at  a 
meeting  of  the  National  Tribal  Caucus. 
EPA  participated  in  a  conference  call 
with  Tribal  air  coordinators  in  April 
2009  and  prepared  a  guidance  sheet  for 
Tribal  governments  on  the  proposed 
rule.  It  was  posted  on  the  MRR  Web  site 
and  published  in  the  Tribal  Air 
Newsletter.  For  a  complete  list  of  Tribal 
contacts,  see  the  “Summary  of  EPA 
Outreach  Activities  for  Developing  the 
Greenhouse  Gas  Reporting  Rule,”  in  the 
Docket  for  the  initial  proposed  rule 
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{EPA-HQ-OAR-2008-0508-055).  In 
addition  to  the  consultation  activities 
supporting  the  MRR,  EPA  continues  to 
provide  requested  information  to  Tribal 
governments  and  representatives  during 
development  of  the  Track  II  rules  such 
as  this  proposed  rulemaking.  EPA 
specifically  solicits  additional  comment 
on  this  proposed  action  horn  Tribal 
officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

EPA  interprets  EO  13045  (62  FR 
19885,  April  23, 1997)  as  applying  only 
to  those  regulatory  actions  that  concern 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  EO  has  the  potential  to  influence  the 
regulation.  This  proposed  action  is  not 
subject  to  EO  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution*  or  Use 

This  proposed  rule  is  not  a 
“significant  energy  action”  as  defined  in 
EO  13211  (66  FR  28355,  May  22,  2001) 
because  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Further, 
we  have  concluded  that  this  proposed 
rule  is  not  likely  to  have  any  adverse 
energy  effects.  This  proposed  rule 
relates  to  monitoring,  reporting  and 
recordkeeping  at  facilities  that 
manufacture,  sell,  import,  or  export 
fluorinated  GHG  related  products  and 
does  not  impact  energy  supply, 
distribution  or  use.  Therefore,  we 
conclude  that  this  proposed  rule  is  not 
likely  to  have  any  adverse  effects  on 
energy  supply,  distribution,  or  use. 

I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (N'lTAA),  Public  Law  104- 
113  (15  U.S.C.  272  note)  directs  EPA  to 
use  voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procediu^s,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  NTTAA  directs  EPA 
to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
*  voluntary  consensus  standards. 


This  proposed  rulemaking  involves 
technical  standards.  EPA  will  use 
voluntary  consensus  standards  fi'om  at 
least  seven  different  voluntary 
consensus  standards  bodies,  including 
the  following;  ASTM,  ASME,  ISO,  Gas 
Processors  Association,  American  Gas 
Association,  American  Petroleum 
Institute,  and  National  Lime 
Association.  These  voluntary  consensus 
standards  will  help  facilities  monitor, 
report,  and  keep  records  of  GHG 
emissions.  No  new  test  methods  were 
developed  for  this  proposed  rule. 

Instead,  from  existing  rules  for  source 
categories  and  voluntary  greenhouse  gas 
programs,  EPA  identified  existing 
means  of  monitoring,  reporting,  and 
keeping  records  of  greenhouse  gas 
emissions.  The  existing  methods 
(voluntary  consensus  standards)  include 
a  broad  range  of  measurement 
techniques,  such  as  methods  to  measure 
gas  or  liquid  flow;  and  methods  to  gauge 
and  measure  petroleum  and  petroleum 
products.  The  test  methods  are 
incorporated  by  reference  into  the 
proposed  rule  and  are  available  as 
specified  in  40  CFR  98.7. 

By  incorporating  voluntary  consensus 
standards  into  this  proposed  rule,  EPA 
is  both  meeting  the  requirements  of  the 
NTTAA  and  presenting  multiple 
options  and  flexibility  in  complying 
with  the  proposed  rule.  EPA  welcomes 
conunents  on  this  aspect  of  the 
proposed  rulemaking  and,  specifically, 
invites  the  public  to  identify 
potentially-applicable  voluntary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
proposed  regulation. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 
EO  12898  (59  FR  7629,  February  16, 
1994)  establishes  Federal  executive 
policy  on  environmental  justice.  Its 
main  provision  directs  Federal  agencies, 
to  the  greatest  extent  practicable  and 
permitted  by  law,  to  make 
environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

Mandatory  Reporting  of  Greenhouse 
Gases:  Additional  Sources  of 
Fluorinated  GHGs  (Page  229  of  363) 

EPA  has  determined  that  this 
proposed  rule  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 


on  minority  or  low-income  populations 
because  it  does  not  affect  the  level  of 
protection  provided  to  human  health  or 
the  environment.  This  proposed  rule 
does  not  affect  the  level  of  protection 
provided  to  human  health  or  the 
environment  because  it  is  a  rule 
addressing  information  collection  and 
reporting  procedures. 

List  of  Subjects  in  40  CFR  Part  98 

Environmental  protection. 
Administrative  practice  and  procedure. 
Greenhouse  gases.  Incorporation  by 
reference.  Suppliers,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  22,  2010. 

Lisa  P.  Jackson, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  98— {AMENDED] 

1.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Section  98.7  is  amended  as  follows: 

a.  By  revising  paragraph  (d)(1). 

b.  By  revising  paragraph  {d){2). 

c.  By  revising  pcu'agraph  (d)(3). 

d.  By  revising  paragraph  (d)(4). 

e.  By  revising  paragraph  (d)(5). 

f.  By  revising  paragraph  (d)(6). 

g.  By  revising  paragraph  (d)(7). 

h.  By  revising  paragraph  (d)(8). 

i.  By  revising  paragraph  (e)(30). 

tBy  adding  paragraph  (k). 

.  By  adding  paragraph  (1). 

§  98.7  What  standardized  methods  are 
incorporated  by  reference  into  this  part? 

WWW** 

(d)  *  *  * 

(1)  ASME  MFC-3M-2004 
Measurement  of  Fluid  Flow  in  Pipes 
Using  Orifice,  Nozzle,  and  Venturi, 
incorporation  by  reference  (IBR) 
approved  for  §  98.34(b),  §  98.124(k), 

§  98.244(b),  §  98.254(c),  §  98.344(c),  and 
§  98.364(e). 

(2)  ASME  MFC— 4M-1986  (Reaffirmed 
1997)  Measurement  of  Gas  Flow  by 
Turbine  Meters,  IBR  approved  for 
§  98.34(b),  §  98.124(k),  §  98.244(b), 

§  98.254(c),  §  98.344(c),  and  §  98.364(e). 
t  (3)  ASME  MFC-5M-1985  (Reaffirmed 
1994)  Measturement  of  Liquid  Flow  in 
Closed  Conduits  Using  Transit-Time 
Ultrasonic  Flowtneters,  IBR  approved 
for  §  98.34(b),  §  98.124(k),  and 
§  98.244(b). 

(4)  ASME  MFC-6M-1998 
Measturement  of  Fluid  Flow  in  Pipes 
Using  Vortex  Flowmeters,  IBR  approved 
for  §  98.34(b),  §  98.124(k),  §  98.244(b), 

§  98.254(c),  §  98.344(c),  and  §  98.364(e). 
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(5)  ASME  MFC-7M-1987  (Reaffirmed 
1992)  Measurement  of  Gas  Flow  by 
Means  of  Critical  Flow  Venturi  Nozzles, 
IBR  approved  for  §  98.34(b),  §  98.124(k), 

§  98.244(b),  §  98.254(c),  §  98.344(c),  and 
§  98.364(e). 

(6)  ASME  MFC-9M-1988  (Reaffirmed 
2001)  Measurement  of  Liquid  Flow  in 
Closed  Conduits  by  Weighing  Method, 
IBR  approved  for  §  98.34(b),  §  98.124(k), 
and  §  98.244(b). 

(7)  ASME  MFC-llM-2006 
Measurement  of  Fluid  Flow  by  Means  of 
Coriolis  Mass  Flowmeters,  IBR 
approved  for  §98.124(k),  §  98.244(b), 

§  98.254(c),  and  §  98.344(c). 

(8)  ASME  MFC-14M-2003 
Measurement  of  Fluid  Flow  Using  Small 
Bore  Precision  Orifice  Meters,  IBR 
approved  for  §  98.124(k),  §  98.244(b), 

§  98.254(c),  §  98.344(c),  and  §  98.364(e). 
***** 

(e)  *  *  * 

***** 

(30)  ASTM  D6348-03  Standard  Test 
Method  for  Determination  of  Gaseous 
Compounds  by  Extractive  Direct 
Interface  Fourier  Transform  Infrared 
(FTIR)  Spectroscopy,  IBR  approved  for 
§  98.54(b),  §  98.124(c),  and  §  98.224(b). 
***** 

(k)  The  following  material  is  available 
from  the  International  SEMATECH 
Manufacturing  Initiative,  http:// 

ismi.  sematech .  org. 

(l)  Guideline  for  Environmental 
Characterization  of  Semiconductor 
Process  Equipment,  International 
SEMATECH  Manufacturing  Initiative 
Technology  Transfer  #06124825B-ENG. 
(2006). 

(1)  The  following  material  is  available 
for  purchase  from  SEMI,  3081  Zanker 
Road,  San  Jose,  CA  95134,  (408)  943- 
6900,  http://www.semi.org. 

(1)  SEMI  E10-D304  Specification  for 
Definition  and  Measurement  of 
Equipment  Reliability,  Availability,  and 
Maintainability  (2004). 

(2)  [Reserved] 

3.  Add  subpart  I  to  read  as  follows: 

Subpart  I — Electronics  Manufacturing 

Sec. 

98.90  Definition  of  the  source  category. 

98.91  Reporting  threshold. 

98.92  GHGs  to  report. 

98.93  Calculating  GHG  emissions! 

98.94  Mpnitoring  and  QA/QC  requirements. 

98.95  Procedures  for  estimating  missing 
data. 

98.96  Data  reporting  requirements. 

98.97  Records  that  must  be  retained. 

98.98  Definitions. 

Table  I-l  of  Subpart  I — Default  Emission 
Factors  for  Threshold  Applicability 
Determination 

Table  1-2  of  Sjubpart  1 — Examples  of 
Fluorinated  GHGs  Used  by  the 
Electronics  Industry 


Table  1-3  of  Subpart  I — Default  Emission 
Factors  for  MEMS  Manufacturing 
Table  1-4  of  Subpart  I^Default  Emission 
Factors  for  LCD  Manufacturing 
Table  1—5  of  Subpart  I — Default  Emission 
Factors  for  PV  Manufacturing 
Table  1-6  of  Subpart  I-Default  Emission 

Factors  for  Refined  Process  Categories  for 
Semiconductor  Manufacturing  for  150 
mm  Wafer  Size 

Table  1-7  of  Subpart  I-Default  Emission 

Factors  for  Refined  Process  Categories  for 
Semiconductor  Manufacturing  for  200 
mm  Wafer  Size 

Table  1-8  of  Subpart  1-Defaul^Emission 

Factors  for  Refined  Process  Categories  for 
Semiconductor  Manufacturing  for  300 
mm  Wafer  Size 

Subpart  I — Electronics  Manufacturing 

§  98.90  Definition  of  the  source  category. 

(a)  The  electronics  source  category 
consists  of  any  of  the  processes  listed  in 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section.  Electronics  manufacturing 
facilities  include,  but  are  not  limited  to, 
facilities  that  manufacture 
semiconductors,  liquid  crystal  displays 
(LCDs),  micro-electro-mechanical 
systems  (MEMS),  and  photovoltaic  cells 
(PV). 

(1)  Each  electronics  manufacturing 
production  process  in  which  the  etching 
process  uses  plasma-generated  fluorine 
atoms  and  other  reactive  fluorine- 
containing  fragments,  which  chemically 
react  with  exposed  thin-films  (e.g., 
dielectric,  metals)  and  silicon  to 
selectively  remove  portions  of  material. 

(2)  Each  electronics  manufacturing 
production  process  in  which  chambers 
used  for  depositing  thin  films  are 
cleaned  periodically  using  plasma¬ 
generated  fluorine  atoms  and  other 
reactive  fluorine-containing  firagments 
from  fluorinated  and  other  gases. 

(3)  Each  electronics  manufacturing 
production  process  in  which  wafers  are 
cleaned  using  plasma  generated  fluorine 
atoms  or  other  reactive  fluorine- 
containing  fragments  to  remove  residual 
material  ft-om  wafer  surfaces. 

(4)  Each  electronics  manufacturing 
production  process  in  which  some 
fluorinated  compounds  can  be 
transformed  in  the  plasma  processes 
into  different  fluorinated  compounds 
which  are  then  exhausted,  unless 
abated,  into  the  atmosphere. 

(5)  Each  electronics  manufacturing 
production  process  in  which  the 
chemical  vapor  deposition  process  or 
other  manufacturing  processes  use  N2O. 

(6)  Each  electronics  manufacturing 
production  process  in  which  fluorinated 
GHGs  are  used  as  heat  transfer  fluids  to 
cool  process  equipment,  control 
temperature  during  device  testing,  and 
solder  semiconductor  devices  to  circuit 
boards. 


(b)  [Reserved]  i 

§98.91  Reporting  threshold.  I 

You  must  report  GHG  emissions  I 

under  this  subpart  if  your  facility  | 

contains  an  electronics  manufacturing  .  | 

process  and  the  facility  meets  the 
requirements  of  either  §  98.2(a)(1)  or 
(a)(2).  To  calculate  GHG  emissions  for 
comparison  to  the  25,000  metric  ton 
GOae  per  year  emission  threshold  in 
paragraph  §  98.2(a)(2),  calculate  process 
emissions  from  electronics  manufacture 
by  using  either  paragraph  (a),  (h),  (c),  or 
(d)  of  this  section,  as  appropriate. 

(a)  Semiconductor  manufacturers 
shall  calculate  process  emissions  for 
applicability  purposes  using  the  default 
emission  factors  shown  in  Table  I-l  of 
this  subpart  and  Equation  I-l  of  this 
section. 

Et  =  1.1=1=  ^5  *EFi  *0.001  (Eq.  1-1) 

i 

Where: 

Et  =  Total  annual  "process  emissions  for 
applicability  purposes  (metric  tons). 

1.1  =  Factor  accounting  for  heat  transfer 
fluid  emissions,  estimated  as  10  percent 
of  total  clean  and  etch  emissions  at  a 
facility. 

S  =  100  percent  of  manufacturing  capacity 
of  a  facility  (m^). 

EFi  =  Emission  factor  for  input  gas  i. 

0.001  =  Conversion  factor  from  kg  to  metric 
tons. 

(b)  LCD  manufacturers  shall  calculate 
process  emissions  for  applicability 
purposes  using  the  default  emission 
factors  shown  in  Table  I-l  of  this 
subpart  and  Equation  1-2  of  this  section. 

Ej  =  '^S*  EFj  *  0.000001  (Eq.  1-2) 

i 

Where: 

Et  =  Total  annual  process  emissions  for 
applicability  purposes  (metric  tons). 

S  =  100  percent  of  manufacturing  capacity 
of  a  facility  (m^). 

EFi  =  Emission  factor  for  input  gas  i. 

0.000001  =  Conversion  factor  from  g  to 
metric  tons. 

(c)  MEMS  manufacturers  shall 
calculate  process  emissions  for 
applicability  purposes  using  the  default 
emission  factors  shown  in  Table  I-l  of 
this  subpart  and  Equation  1-3  of  this 
section. 

Ej  =  ^S*EFi*  0.001  (Eq.  1-3) 

i 

Where: 

Et  =  Total  annual  process  emissions  for 
applicability  purposes  (metric  tons). 

S  =  100  percent  of  manufacturing  capacity 
of  a  facility  (m^). 

EFi  =  Emission  factor  for  input  gas  i. 

0.001  =  Conversion  factor  from  kg  to  metric 
tons. 
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(d)  PV  manufacturers  shall  calculate 
process  emissions  for  applicability 
purposes  using  gas-appropriate  GWP 
values  shown  in  Table  A-1  to  subpart 
A  and  equation  1—4  of  this  section. 

Et  =  Xc;  *<^^^*0.001  (Eq.I-4) 

i 

Where; 

Et  =  Total  annual  process  emissions  for 
applicability  purposes  (metric  tons). 

Ci  =  Annual  fluorinated  GHG  (gas  i) 
purchases  or  consumption  (kg). 

GWPi  =  Gas-appropriate  GWP. 

0.001  =  Conversion  factor  from  kg  to  metric 
tons. 

§  98.92  GHGs  to  report 

(a)  You  shall  report  emissions  of  N2O 
and  fluorinated  GHGs  (as  dehned  in 

§  98.6).  The  fluorinated  GHGs  that  are 
emitted  from  electronics  production 
processes  include,  but  are  not  limited 
to,  those  listed  in  Table  1-2  of  this 
subpart.  You  must  report: 

(1)  Fluorinated  GHGs  from  plasma 
etching. 

(2)  Fluorinated  GHGs  from  chamber 
cleaning. 

(3)  Fluorinated  GHGs  from  wafer 
cleaning. 

(4)  N2O  from  chemical  vapor' 
deposition  and  other  manufacturing 
processes. 

(5)  Fluorinated  GHGs  from  heat 
transfer  fluid  use. 

(b)  CO2,  CH4,  and  N2O  combustion 
emissions  from  each  stationary 
combustion  unit.  You  must  caiculate 
and  report  these  emissions  under 
subpart  C  of  this  part  (General 
Stationary  Fuel  Combustion  Sources)  by 
following  the  requirements  of  subpart  C. 

§98.93  Calculating  GHG  emissions. 

(a)  You  shall  calculate  annual  facility- 
level  emissions  for  each  fluorinated 
GHG  used  at  your  facility,  for  each 
process  type  used  at  your  facility 
(plasma  etching,  chamber  cleaning,  or 
wafer  cleaning)  as  appropriate,  using 
equations  1-5  and  1-6  of  this  section  and 
according  to  the  procedures  in 
paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this 
section. 

N 

processtypeEj  =  ^Eij  (Eq.  1-5) 
y=i 

Where: 

processtypeE,  =  Annual  emissions  of  input 
gas  i  from  the  processes  type  (metric 
tons). 


Ejj  =  Annual  emissions  of  input  gas  i  from 
individual  process  j  or  process  category 
j  (metric  tons). 

N  =  The  total  number  of  individual 
processes  j  or  process  categories  j,  which 
depend  on  the  electronics  manufacturing 
facility  and  emission  calculation 
methodology. 

N 

processtypeBEj^  =  'L'LBE^i  (Eq.M) 

7=1  I 

Where; 

processtypeBEk  =  Annual  emissions  of  by¬ 
product  gas  k  from  the  processes  type 
(metric  tons). 

BEkij  =  Annual  emissions  of  by-product  k 
formed  from  input  gas  i  during 
individual  process  j  or  process  category 
j  (metric  tons). 

N  =  The  total  number  of  individual 
processes  j  or  process  categories  j,  which 
depend  on  the  electronics  manufacturing 
facility  and  emission  calculation 
methodology. 

(1)  Semiconductor  facilities  that 
fabricate  devices  on  wafers  measuring 
300  mm  or  less  in  diameter  shall 
calculate  annual  facility-level  emissions 
of  each  fluorinated  GHG  used  at  a 
facility  for  each  fluorinated  GHG-using 
process  type,  either  from  all  individual 
processes  at  that  facility  in  accordance 
with  §  98.94(d),  or  from  process 
categories  eis  defined  in  this  paragraph 
(a)(1). 

(i)  All  etching  process  categories  for 
which  annual  fluorinated  GHG 
emissions  shall  be  calculated  are 
defined  in  this  paragraph  (a)(l)(i). 

(A)  Oxide  etch  means  any  process 
using  fluorinated  GHG  reagents  to 
selectively  remove  Si02,  SiOx-based  or 
fully  organic-based  thin-film  material 
that  has  been  deposited  on  a  wafer 
during  semiconductor  device 
manufacturing. 

(B)  Nitride  etch  means  any  process 
using  fluorinated  GHG  reagents  to 
selectively  remove  SiN,  SiON,  Si3N4, 
SiC,  SiCO,  SiCN,  etc.  (represented  by 
the  general  chemical  formula, 
SiwOxNyXz  where  w,  x,  y  and  z  are  zero 
or  integers  and  X  can  be  some  other 
element  such  as  carbon)  that  has  been 
deposited  on  a  wafer  during 
semiconductor  manufacturing. 

(C)  Silicon  etch  also  often  called 
polysilicon  etch  means  any  process 
using  fluorinated  GHG  reagents  to 
selectively  remove  silicon  during 
semiconductor  manufacturing. 

(D)  Metal  etch  means  any  process 
using  fluorinated  GHG  reagents 
associated  with  removing  metal  films 


(such  as  aluminum  or  tungsten)  that 
have  been  deposited  on  a  wafer  during 
semiconductor  manufacturing. 

(ii)  All  chamber  cleaning  process 
categories  for  which  annual  fluorinated 
GHG  emissions  shall  be  calculated  are 
defined  in  this  paragraph  (a)(l)(ii). 

(A)  In  situ  plasma  means  cleaning 
thin-film  production  chambers,  after 
processing  one  or  more  wafers,’ with  a 
fluorinated  GHG  cleaning  reagent  that  is 
dissociated  into  its  cleaning 
constituents  by  a  plasma  generated 
inside  the  chamber  where  the  film  was 
produced. 

(B)  Remote  plasma  system  means 
cleaning  thin-film  production  chambers, 
after  processing  one  or  more  wafers, 
with  a  fluorinated  GHG  cleaning  reagent 
dissociated  by'a  remotely  located  (e.g., 
upstream)  plasma  source. 

(C)  In  situ  thermal  means  cleaning 
thin-film  production  chambers,  after 
processing  one  or  more  wafers,  with  a 
fluorinated  GHG  cleaning  reagent  that  is 
thermally  dissociated  into  its  cleaning 
constituents  inside  the  chamber  where 
the  thin-film  (or  thin  films)  was  (were) 
produced. 

(iii)  All  wafer  cleaning  process  , 
categories  for  which  annual  fluorinated 
GHG  emissions  shall  be  calculated  are 
defined  in  this  paragraph  (a)(l)(iii). 

(A)  Bevel  cleaning  means  any  process 
using  fluorinated  GHG  reagents  with 
plasma  to  clean  the  edges  of  wafers 
during  semiconductor  manufacture. 

(B)  Ashing  means  any  process  using 
fluorinated  GHG  reagents  with  plasma 
to  remove  photoresist  materials  during 
wafer  manufacture. 

(2)  Semiconductor  facilities  that 
fabricate  devices  on  wafers  measuring 
greater  than  300  mm  in  diameter  shall 
calculate  annual  facility-level  emissions 
of  each  fluorinated  GHG  used  at  a 
facility  for  all  individual  processes  at 
that  facility  in  accordance  with 

§  98.94(d). 

(3)  All  other  electronics  facilities  shall 
calculate  annual  facility-level  emissions 
of  each  fluorinated  GHG  used  at  a 
facility  for  each  process  type,  including 
etching  and  chemical  vapor  deposition 
chamber  cleaning. 

(b)  You  shall  calculate  annual  facility- 
level  emissions  for  each  fluorinated 
GHG  used  at  your  facility,  for  each 
individual  process,  process  category,  or 
process  type  used  at  your  facility  as 
appropriate,  using  Equations  1-7  and  I- 
8  of  this  section,  and  according  to  the 
procedures  in  either  paragraph  (b)(1), 
(b)(2),  or  (b)(3)  of  this  section. 
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Where: 

Eij  =  Annual  emissions  of  input  gas  i  from 
individual  process,  process  category,  or 
process  type  j  (metric  tons). 

Cjj  =  Amount  of  input  gas  i  consumed  in 
individual  process,  process  category,  or 
process  type  j,  as  calculated  in  Equation 


I-IO  (kg)  of  this  section  and  apportioned 
pursuant  to  §  98.94(c). 

Uy  =  Process  utilization  for  input  gas  i 
during  individual  process,  process 
category,  or  process  type  j. 
ay  =  Fraction  of  input  gas  i  used  in 

individual  process,  process  category,  or 
process  type  j  with  abatement  systems. 


dy  =  Fraction  of  input  gas  i  destroyed  in 
abatement  systems  connected  to 
individual  process,  process  category,  or 
process  type  j,  accounting  for  uptime  as 
specified  in  §  98.94(f)(2).  This  is  zero 
unless  the  facility  adheres  to 
requirements^in  §  9&.94(f). 

0.001  =  Conversion  factor  from  kg  to  metric 
tons. 


•d^)*0.00l  (Eq.I-8) 


Where: 

BEyk  =  Aimual  emissions  of  by-product  k 
•  formed  from  input  gas  i  during 

individual  process,  process  category,  or 
process  type  j  (metric  tons). 

Byk  =  Amount  of  gas  k  created  as  a  by-, 
product  per  amount  of  input  gas  i  (kg) 
consumed  in  individual  process,  process 
category,  or  process  type  j  (kg). 

Cij  =  Amount  of  input  gas  i  consumed  in 
individual  process,  process  category,  or 
process  type  j,  as  calculated  in  Equation 
I-IO  of  this  section  (kg)  and  apportioned 
pursuant  to  §  98.94(c). 
ay  =  Fraction  of  input  gas  i  used  in 
individual  process,  process  category,  or 
process  type  j  with  abatement  systems, 
dkj  =  Fraction  of  by-product  gas  k 
destroyed  in  abatement  systems 
connected  to  individual  process,  process 
category,  or  process  type  j,  accounting 
for  uptime  as  specified  in  §  98.94(f)(2). 
This  is  zero  unless  the  facility  adheres  to 
requirements  in  §  98.94(f). 

0.001  =  Conversion  factor  from  kg  to  metric 
tons. 

(1)  Semiconductor  facilities  that 
fabricate  devices  on  wafers  measuring 
300  mm  or  less  in  diameter  shall  use  the 
procedures  in  either  paragraph  (b)(l)(i) 
or  (b)(l)(ii)  of  this  section. 

(i)  Except  as  provided  in  paragraph 

(b)(l)(ii),  you  shall  use  default  process 
category  emission  factors  for  process 
utilization  and  by-product  formation 
rates  shown  in  Tables  1-6, 1-7,  and  I- 
8  of  this  subpart  as  appropriate. 


(ii)  You  may  use  recipe-specific 
measurements  instead  of  the  process 
category  default  factors  provided  that 
you  follow  methods  in  §  98.94(d). 

(2)  Semiconductor  facilities  that 
fabricate  devices  on  wafers  measuring 
greater  than  300  mm  in  diameter  shall 
use  recipe-specific  measurements  and 
follow  methods  in  §  98.94(d)  to 
calculate  emissions  from  each 
fluorinated  GHG-using  process  type. 

You  shall  use  Equations  1-5  through  I- 
8  of  this  section  to  calculate  fluorinated 
GHG  emissions  from  all  fluorinated 
GHG-using  process  recipes. 

(3)  All  other  electronics  facilities  shall 
use  the  default  process  type-specific 
emission  factors  for  process  utilization 
and  by-product  formation  rates  shown 
in  Tables  1-3, 1—4,  and  1-5  of  this 
subpart  for  MEMS,  LCD,  and  PV 
manufacturing,  respectively. 

(c)  You  shall  calculate  annual  facility- 
level  N2O  emissions  from  electronics 
manufacturing  processes,  using 
Equation  1-9  of  this  section  and  the 
methods  in  this  paragraph  (c). 

(1)  You  shall  use  a  factor  for  N2O 
utilization  for  chemical  vapor 
deposition  processes  pursuant  to  either 
paragraph  (c)(l)(i)  or  (c)(l)(ii)  of  this 
section. 

(i)  You  shall  develop  a  facility- 
specific  N2O  utilization  factor  averaged 
over  all  N20-using  recipes  used  for 


chemical  vapor  deposition  processes  in 
accordance  with  §  98.94(e). 

(ii)  If  you  do  not  use  a  facility-specific 
N2O  utilization  factor  for  chemical 
vapor  deposition  processes,  you  shall 
use  20  percent  as  the  default  utilization 
factor  for  N2O  from  chemical  vapor 
deposition  processes. 

(2)  You  shall  use  a  factor  for  N2O 
utilization  for  other  manufacturing 
processes  pursuant  to  either  paragraph 
(c)(2)(i)  or  (c)(2)(ii)  of  this  section. 

(i)  You  shall  develop  a  facility- 

’  specific  N2O  utilization  factor  averaged 
over  all  N20-using  recipes  used  for 
manufacturing  processes  other  than 
chemical  vapor  deposition  processes  in 
accordance  with  §  98.94(e). 

(ii)  If  you  do  not  use  a  facility-specific 
N2O  utilization  factor  for  manufacturing 
processes  other  than  chemical  vapor 
deposition,  you  shall  use  the  default 
utilization  factor  of  0  percent  for  N2O  ^ 
from  manufacturing  processes  other 
than  chemical  vapor  deposition. 

(3)  If  your  facility  employs  abatement 
systems  and  you  wish  to  quantify  and 
document  N2O  emission  reductions  due 
to  these  systems,  you  must  adhere  to  the 
requirements  in  §  98.94(f). 

(4)  You  shall  calculate  annual  facility- 
level  N2O  emissions  for  all  processes  at 
your  facility  using  Equation  1-9  of  this 
section. 


E(N20)  =  XCnjOj  •  (I-UnjOj  )  •  (l-aNjOj  •  <>N20y  )•  0.001  (Eq.  1-9) 

j 


Where: 

E(N20)  =  Annual  emissions  of  N2O  (metric 
tons/year). 

Cnioj  =  Amount  of  N2O  consumed  for  N2O- 
using  process  j,  as  calculated  in  Equation 
I-IO  of  this  section  and  apportioned  to 
N2O  process  j  (kg). 

Unjoj  =  Process  utilization  for  N20-using 
process  j. 


aNzoj  =  Fraction  of  N2O  used  in  N20-using 
process  j  with  abatement  systems. 
dN20j  =  Fraction  of  N2O  for  N20-using 
process  j  destroyed  by  abatement 
systems  connected  to  process  j, 
accounting  for  uptime  as  specified  in 
§  98.94(f)(2).  This  is  zero  unless  the 
facility  adheres  to  requirements  in 
§  98.94(f). 


0.001  =  Conversion  factor  from  kg  to  metric 
tons. 

(d)  You  shall  calculate  gas 
consumption  for  each  fluorinated  GHG 
and  N2O  used  at  your  facility  using 
facility-wide  gas-specific  heel  factors,  as 
determined  in  §  98.94(b),  and  using 
Equation  I-IO  of  this  section. 
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Where: 

Ci  =  Annual  consumption  of  input  gas  i 
(metric  tons/year). 

Ibi  Inventory  of  input  gas  i  stored  in 
cylinders  or  other  containers  at  the 
b^inning  of  the  year,  ipcluding  heels 

Iei  =  Inventory  of  input  gas  i  stored  in 
cylinders  or  other  containers  at  the  end 
of  the  year,  including  heels  (kg). 

Ai  =  Acquisitions  of  gas  i  during  the  year 
through  purchases  or  other  transactions, 
including  heels  in  cylinders  or  other 
containers  returned  to  the  electronics 
manufactiuing  facility  (kg). 

Di  =  Disbursements  under  exceptional 
circumstances  of  gas  i  through  sales  or 
other  transactions  during  the  year, 
including  heels  in  cylinders  or  other 
containers  returned  by  the  electronics 
manufacturing  facility  to  the  chemical 


supplier,  calculated  using  equation  I-ll 
of  this  section  (kg). 

0.001  =  Conversion  factor  from  kg  to  metric 

.  tons. 

(e)  You  shall  calculate  disbursements 
of  gas  i  using  Equation  I-ll  of  this 
section. 

Dj  =hi  ♦Nj  *F,+Xi  (Eq.  I-ll) 

Where: 

Di  =  Disbursements  of  gas  i  through  sales 
or  other  transactions  during  the  year,  • 
including  heels  in  cylinders  or  other 
containers  returned  by  the  electronics 
manufacturing  facility  to  the  gas 
distributor  (kg). 

hi  =  Facility-wide  gas-specific  heel  factor 
for  input  gas  i  (%),  as  determined  in 
§  98.04(b)  of  this  subpart. 


EHi  =  density  A,/  +  h  -  4  “  Av )  *  0.00 1 


Where: 

EHi  =  Emissions  of  fluorinated  GHG  heat 
transfer  fluid  i,  (metric  tons/ygar). 

Density  =  Density  of  fluorinated  heat  * 
transfer  fluid  i  (kg/1), 
lio  =  Inventory  of  fluoridated  heat  transfer 
fluid  i  (kg)  (in  containers,  not 
equipment)  at  the  beginning  of  the 
reporting  year  (1).  The  inventory  at  the 
beginning  of  the  reporting  year  must  be 
the  same  as  the  inventory  at  the  end  of 
the  previous  reporting  year. 

Ph  =  Acquisitions  of  fluorinated  heat 
transfer  fluid  i  (kg)  during  the  current 
•  reporting  year  (1).  Includes  amounts 
purchased  fix>m  chemical  suppliers, 
amounts  purchased  hrom  equipment 
suppliers  with  or  inside  of  equipment, 
and  amounts  returned  to  the  facility  after 
off-site  recycling. 

Nil  =  Total  nameplate  capacity  (full  and 
proper  charge)  of  equipment  that  uses 
fluorinated  heat  transfer  fluid  i  arid  that  is 
newly  installed  during  the  reporting  year 
(kg). 

Rii  =  Total  nameplate  capacity  (full  and 
proper  charge)  of  equipment  that  uses 
fluorinated  heat  transfer  fluid  i  and  that  is 
removed  ft'om  service  during  the  current 
reporting  year  (kg). 

li,  =  Inventory  of  fluorinated  heat  transfer 
fluid  i  (kg)  (in  containers,  not  equipment) 
at  the  end  of  current  reporting  year  (1). 

D„  =  Disbursements  of  fluorinated  heat 
transfer  fluid  i  (kg)  during  the  current 
reporting  year  (1).  Includes  amounts 
returned  to  chemical  suppliers,  sold  with 
or  inside  of  equipment,  and  sent  off  site  for 
verifiable  recycling  or  destruction.  «> 
Disbursements  should  include  only 
amounts  that  are  properly  stored  and 
transported  so  as  to  prevent  emissions  in 
transit. 

0.001  =  Gonversion  factor  from  kg  to  metric 
tons.  ‘  •  KO.-  •  1 L. 


§98.94  Monitoring  and  QA/QC 
requirements. 

(a)  For  calendar  year  2011  monitoring, 
you  may  follow  the  provisions  of 

§  98.3(d)(1)  through  {d)(3)  for  best 
available  monitoring  methods  rather 
than  follow  the  monitoring 
requirements  of  this  section.  For 
purposes  of  subpart  I,  any  reference  to 
the  year  2010  in  §  98.3(d)(1)  through 
(d)(3)  shall  mean  2011. 

(b)  For  purposes  of  Equation  I-IO  of 
this  section,  you  must  estimate  facility¬ 
wide  gas-specific  heel  factors  for  each 
cylinder/container  type  for  each  gas 
used  according  to  the  procedures  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section. 

(1)  You  shall  base  your  facility- wide 
gas-specific  heel  factors  on  the  residual 
weight  or  pressure  of  a  gas  cylinder/ 
container  that  your  facility  uses  to 
change  out  that  cylinder/container  for 
each  cylinder/container  type  for  each 
gas  used. 

(2)  The  residual  weight  or  pressure 
you  use  for  §  98.94(b)(1)  shall  be 
determined  by  monitoring  the  mass  or 
the  pressure  of  your  cylinders/ 
containers.  If  you  monitor  the  pressure, 
you  shall  convert  the  pressure  to  mass 
using  the  ideal  gas  law,  as  displayed  in 
Equation  1-13  of  this  section,  with  an 
appropriately  selected  Z  value. 

pV  =  ZnRT  (Eq.  1-13) 

Where: 

p  =  Absolute  pressure  of  the  gas  (Pa) 

V  =  Volume  of  the  gas  (m®) 

Z  =  Gompressibility  factor'  uj  •, 


Ni  =  Number  of  cylinders  or  other 
containers  returned  to  the  gas  distributor 
containing  the  standard  heel  of  gas  i. 

Fi  =  Full  capacity  of  cylinders  or  other 
containers  containing  gas  i  (kg). 

Xi  =  Disbursements  under  exceptional 
circumstances  of  gas  i  through  sales  or 
other  transactions  during  the  year.  These 
include  returns  of  containers  whose 
contents  have  been  weighed  due  to  an 
exceptional  circumstance  as  specified  in 
§  98.94(b)(5)  of  this  subpart  (kg).  » 

(f)  For  facilities  that  use  fluorinated 
heat  transfer  fluids,  you  shall  report  the 
annual  emissions  of  fluorinated  GHG 
heat  transfer  fluids  using  the  mass 
balance  approach  described  in  Equation 
1-12  of  this  section. 

(Eq.  1-12) 


n  =  Amount  of  substance  of  the  gas  (moles) 

R  =  Gas  constant  (8.314  Joule/Kelvin  mole) 

T  =  Absolute  temperature  (K) 

(3)  You  shall  use  the  facility-wide 
gas-specific  cylinder/container  residual 
mass,  determined  from  §  98.94(b)(1)  and 
(b)(2),  to  calculate  the  unused  gas  for 
each  container,  which  when  expressed 
as  fraction  of  the  initial  mass  in  the 
cylinder/container  is  the  heel  factor. 

(4)  The  initial  mass  used  to  calculate 
the  facility-wide  gas-specific  heel  factor 
may  be  based  on  the  weight  of  the  gas 
provided  to  you  in  the  gas  supplier 
documents;  however,  you  remain 
responsible  for  the  accuracy  of  these 
masses  and  weights  under  this  subpart. 

(5)  In  the  exceptional  circumstance 
that  you  change  a  cylinder/container  at 
a  residual  mass  or  pressure  that  differs 
by  more  than  20  percent  from  your 
facility-wide  gas-specific  determined 
values,  you  shall  weigh  that  cylinder,  or 
measure  the  pressure  of  that  cylinder 
with  a  pressure  gauge,  in  place  of  using 
a  heel  factor. 

(6)  You  shall  recalculate  facility -wide 
gas-specific  heel  factors  applied  at  your 
facility  in  the  event  that  Ihe  residual 
weight  or  pressure  of  the  gas  cylinder/ 
container  that  your  facility  uses  to 
change  out  that  cylinder/container 
differs  by  more  than  1  percentage  point 
from  that  used  to  calculate  the  previous 
gas-specific  heel  factor. 

(c)  Semiconductor  facilities  shall 
apportion  fluorinated  GHG 
consumption  by  process  category,  as 
defined  in  §  98.93(a)(l)(i)  through 
.(a)(l)(iii),'or  by  individual  process  using 
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a  facility-specific  engineering  model 
based  on  wafer  passes. 

(d)  If  you  use  factors  for  fluorinated 
GHG  process  utilization  and  by-product 
formation  rates  other  than  the  defaults 
provided  in  Tables  1-6  through  1-8  of 
this  subpart,  you  must  use  factors  that 
have  been  measured  using  the 
International  SEMATECH 
Manufacturing  Initiative’s  Guideline  for 
Environmental  Characterization  of 
Semiconductor  Process  Equipment 
(December  2006).  You  may  use  factors 
for  fluorinated  GHG  process  utilization 
and  by-product  formation  rates 
measured  by  manufacturing  equipment 
suppliers  if  the  conditions  in  paragraphs 

(d) (1)  and  (d)(2)  of  this  section  are  met. 

(1)  The  manufacturing  equipment 
supplier  has  measured  the  GHG 
emission  factors  for  process  utilization 
and  by-product  formation  rates  using 
the  International  SEMATECH 
Manufacturing  Initiative’s  Guideline  for 
Environmental  Characterization  of 
Semiconductor  Process  Equipment 
(December  2006). 

(2)  The  conditions  under  which  the 
measurements  were  made  are 
representative  of  your  facility’s 
fluorinated  GHG  emitting  processes. 

(e)  If  you  use  N2O  utilization  factors 
other  than  those  defaults  provided  in 
§  98.93(c)(l)(ii)  or  (c)(2)(ii),  you  must 
use  factors  that  have  been  measured 
using  the  International  SEMATECH 
Manufacturing  Initiative’s  Guideline  for 
Environmental  Characterization  of 
Semiconductor  Process  Equipment 
(December  2006).  You  may  use 
utilization  factors  measured  by 
manufacturing  equipment  suppliers  if 
the  conditions  in  paragraphs  (e)(1)  and 

(e) (2)  of  this  section  are  met. 

(1)  The  manufacturing  equipment 
supplier  has  measured  the  N2O 
utilization  factors  using  the 
International  SEMATECH 
Manufacturing  Initiative’s  Guideline  for 
Environmental  Characterization  of 
Semiconductor  Process  Equipment 
(December  2006). 

(2)  The  conditions  under  which  the 
measurerhents  were  made  are 
representative  of  your  facility’s  N2O 
emitting  processes. 

(f)  If  your  facility  employs  abatement 
systems  and  you  wish  to  reflect 
emission  reductions  due  to  these 
systems  in  appropriate  calculations  in 
§  98.93,  you  must  adhere  to  the 
procedures  in  paragraphs  (f)(1)  and  (f)(2) 
of  this  section.  If  you  use  the  default 
destruction  or  removal  efficiency  of  60 
percent,  you  must  adhere  to  procedures 
in  paragraph  (f)(3)  of  this  section.  If  you 
use  either  a  properly  measured 
destruction  or  removal  efficiency,  or  a 
class  average  of  properly  measured 


destruction  or  removal  efficiencies 
during  a  reporting  year,  you  must 
adhere  to  procedures  in  paragraph  (f)(4) 
of  this  section. 

(1)  You  must  certify  and  document 
that  the  systems  are  properly  installed, 
operated,  and  maintained  according  to 
manufacturers’  specifications  by 
adhering  to  the  procedures  in 
paragraphs  (f)(l)(i)  and  (f)(l)(ii)  of  this 
section. 

(1)  Proper  installation  must  be  verified 
by  certifying  the  systems  are  installed  in 
accordance  with  the  manufacturers’ 
specifications. 

(ii)  Proper  operation  and  maintenance 
must  be  verified  by  certifying  the 
systems  are  operated  and  maintained  in 
accordance  with  the  manufacturers’ 
specifications. 

(2)  You  shall  take  into  account  and 
report  the  uptime  of  abatement  systems 
when  using  destruction  or  removal 
efficiencies  to  reflect  emission 
reductions.  Abatement  system  uptime  is 
expressed  as  the  sum  of  an  abatement 
system’s  operational  productive, 
standby,  and  engineering  times  divided 
by  the  total  operations  time  of  its 
associated  manufacturing  tool(s)  as 
referenced  in  SEMI  Standard  E-10— 0340 
Specification  for  Definition  and 
Measurement  of  Equipment  Reliability, 
Availability,  and  Maintainability  (2004). 

(3)  To  report  controlled  emissions 
using  the  default  destruction  or  removal 
efficiency,  you  shall  certify  and 
document  that  the  abatement  systems  at 
the  facility  for  which  you  are  reporting 
controlled  emissions  are  specifically 
designed  for  fluorinated  GHG  and  N2O 
abatement  and  you  shall  use  a  default 
destruction  or  removal  efficiency  of  60 
percent  for  those  abatement  systems. 

(4)  If  you  do  not  use  the  default 
destruction  or  removal  efficiency  value 
to  report  controlled  emissions,  you  shall 
use  either  a  properly  measured 
destruction  or  removal  efficiency,  or  a 
class  average  of  properly  measured 
destruction  or  removal  efficiencies 
during  a  reporting  year,  determined  in 
accordance  with  procedures  in 
paragraphs  (f)(4)(i)  through  (f)(4)(v)  of 
this  section. 

(i)  Destruction  or  removal  efficiencies 
must  be  properly  measured  in 
accordance  with  EPA’s  Protocol  for 
Measuring  Destruction  or  Removal 
Efficiency  of  Fluorinated  Greenhouse 
Gas  Abatement  Equipment  in 
Electronics  Manufacturing  (March 
2010). 

(ii)  A  facility  must  annually  select  and 
.properly  measure  the  destruction  or 
removal  efficiency  for  a  random  sample 
of  abatement  systems  to  include  in  a 
random  sampling  abatement  system 
testing  program  (RSASTP)  in 


accordance  with  procedures  in 
paragraphs  (f)(3)(ii)(A)  and  (f)(3)(ii)(B)  of 
this  section. 

(A)  Each  reporting  year  a  random 
sample  of  three  or  20  percent  of 
installed  abatement  systems,  whichever 
is  greater,  for  each  abatement  system 
class  shall  be  tested.  In  instances  where 
20  percent  of  the  total  number  of 
abatement  systems  in  each  class  does 
not  equate  to  a  whole  number,  the 
number  of  systems  to  be  tested  shall  be 
determined  by  rounding  up  to  the 
nearest  integer. 

(B)  You  shall  select  the  random 
sample  each  reporting  year  for  the 
RSASTP  without  repetition  of  systems 
in  the  sample,  until  all  systems  in  each 
class  are  properly  measured  in  a  5-year 
period. 

(iii)  If  a  facility  has  measured  the 
destruction  or  removal  efficiency  of  a 
particular  abatement  system  during  the 
previous  two-year  period,  the  facility 
shall  calculate  emissions  from  that 
system  using  the  destruction  or  removal 
efficiency  most  recently  measured  for 
that  particular  system. 

(iv)  If  an  individual  abatement  system 
has  not  yet  undergone  proper 
destruction  or  removal  efficiency  testing 
during  the  previous  two-year  period,  the 
facility  may  apply  a  simple  average  of 
the  properly  measured  destruction  or 
removal  efficiencies  for  all  systems  of 
that  class,  in  accordance  with  the 
RSASTP.  The  facility  shall  maintain  or 
exceed  the  RSASTP  schedule  and 
regime  if  it  wishes  to  apply  class 
average  destruction  or  removal 
efficiency  factors  to  abatement  systems 
that  have  not  been  properly  measured  as 
per  the  RSASTP. 

(v)  In  instances  where  redundant 
abatement  systems  are  used,  the  facility 
may  account  for  the  total  abatement 
system  uptime  calculated  for  a  specific 
exhaust  stream  during  the  reporting 
year. 

(g)  You  shall  adhere  to  the  QA/QC 
procedures  of  this  paragraph  when 
estimating  fluorinated  GHG  and  N2O 
emissions  from  all  electronics 
manufacturing  processes: 

(1)  You  shall  follow  the  QA/QC 
procedures  in  the  International 
SEMATECH  Manufacturing  Initiative’s 
Guideline  for  Environmental 
Characterization  of  Semiconductor 
Process  Equipment  (December  2006) 
when  estimating  facility-specific, 
recipe-specific  fluorinated  GHG  and 
N2O  utilization  and  by-product 
formation  rates. 

(2)  You  shall  follow  the  QA/QC 
procedures  in  EPA’s  Protocol  for 
Measuring  Destruction  or  Removal 
Efficiency  of  Fluorinated  Greenhouse 
Gas  Abatement  Equipment  in 
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Electronics  Manufacturing  (March  2010) 
when  estimating  abatement  systems 
destruction  or  removal  efficiency. 

(3)  You  shall  certify  that  gas 
consumption  is  tracked  to  a  high  degree 
of  precision  as  part  of  normal  facility 
operations  ensuring  that  the  inventory 
at  the  beginning  of  the  reporting  is  the 
same  as  the  inventory  at  the  end  of  the 
previous  year. 

(h)  You  shall  adhere  to  the  QA/QC 
procedures  of  this  paragraph  when 
estimating  fluorinated  GHG  emissions 
from  heat  transfer  fluid  use  and  annual 
gas  consumption  for  each  fluorinated 
GHG  and  N2O  used  at  your  facility: 

(1)  You  shall  review  all  inputs  to 
Equations  1-10  and  1-12  of  this  section 
to  ensure  that  all  inputs  and  outputs  to 
the  facility’s  system  are  accounted  for. 

(2)  You  shall  not  enter  negative  inputs 
into  the  mass  balance  Equations  I-IO 
and  r-12  of  this  section  and  shall  ensure 
that  no  negative  emissions  are 
calculated. 

(3)  You  shall  ensure  that  the 
beginning  of  year  inventory  matches  the 
end  of  year  inventory  from  the  previous 
year. 

(i)  All  instruments  (e.g.,  mass 
spectrometers  and  fourier  transform 
infrared  measuring  systems)  used  to 
determine  the  concentration  of 
fluorinated  GHG  and  N2O  in  process 
streams  shall  be  calibrated  just  prior  to 
destruction  or  removal  efficiency,  gas 
utilization,  or  by-product  formation 
measurement  through  analysis  of 
certified  standards  with  known 
concentrations  of  the  same  chemicals  in 
the  Scune  ranges  (fractions  by  mass)  as 
the  process  samples.  Calibration  gases 
prepared  from  a  high-concentration 
certified  standard  using  a  gas  dilution 
system  that  meets  the  requirements 
specified  in  Method  205,  40  CFR  part 
51,  Appendix  M  may  also  be  used. 

(j)  All  flowmeters,  weigh  scales, 
pressure  gauges,  and  thermometers  used 
to  measure  quantities  that  are  monitored 
under  this  section  or  used  in 
calculations  under  §  98.93  shall  have  an 
accuracy  and  precision  of  one  percent  of 
full  scale  or  better. 

§  98.95  Procedures  for  estimating  missing 
data.' 

(a)  Except  as  provided  in  paragraph 
§  98.95(b),  a  complete  record  of  all 
measured  parameters  used  in  the 
fluorinated  GHG  and  N2O  emissions 
calculations  in  §  98.93  and  §  98.94  is 
required. 

(b)  If  you  use  heat  transfer  fluids  at 
your  facility  and  are  missing  data  for 
one  or  more  of  the  parameters  in 
Equation  1-12  of  this  subpart,  you  shall 
estimate  heat  transfer  fluid  emissions 
using  the  arithmetic  average  of  the 


emission  rates  for  the  year  immediately 
preceding  the  period  of  missing  data 
and  the  months  immediately  following 
the  period  of  missing  data. 

Alternatively,  you  may  estimate  missing 
information  using  records  from  the  heat 
transfer  fluid  supplier.  You  shall 
document  the  method  used  and  values 
estimated  for  all  missing  data  values. 

§98.96  Data  reporting  requirements. 

In  addition  to  the  information 
required  by  §  98.3(c),  you  shall  include 
in  each  annual  report  the  following 
information  for  each  electronics  facility. 

(a)  Annual  emissions  of  each 
fluorinated  GHG  and  N2O  emitted  from 
each  individual  process,  process 
category,  or  process  type  as  applicable 
and  from  all  heat  transfer  fluid  use  as 
applicable. 

(b)  The  method  of  emissions 
calculation  used  in  §  98.93. 

(c)  Production  in  terms  of  substrate 
surface  area  (e.g.,  silicon,  PV-cell,  LCD). 

(d)  Emission  factors  used  for  process 
utilization  and  by-product  formation 
rates  and  the  source  for  each  factor  for 
each  fluorinated  GHG  and  N2O. 

(e)  Where  process  categories  for 
semiconductor  facilities  as  defined  in 

§  98.93(a)(l)(i)  through  (a)(l)(iii)  are  not 
used,  descriptions  of  individual 
processes  or  process  categories  used  to 
estimate  emissions. 

(f)  For  each  fluorinated  GHG  and  N2O, 
aimual  gas  consumed  during  the 
reporting  year  and  facility-wide  gas- 
specific  heel-factors  used. 

(g)  The  apportioning  factors  for  each 
process  category  (i.e.,  fractions  of  each 
gas  fed  into  each  individual  process  or 
process  category  used  to  calculate 
fluorinated  GHG  and  N2O  emissions) 
and  a  description  of  the  engineering 
model  used  for  apportioning  gas  usage 
per  §  98.94(c).  If  the  method  used  to 
develop  the  apportioning  factors 
permits  the  development  of  facility¬ 
wide  consumption  estimates  that  are 
independent  of  the  estimates  calculated 
in  Equation  I-IO  of  this  subpart  (e.g., 
that  are  based  on  wafer  passes  for  each 
individual  process  or  process  category), 
you  shall  report  the  independent 
facility-wide  consumption  estimate  for 
each  fluorinated  GHG  and  N2O. 

(h)  Fraction  of  each  gas  fed  into  each 
process  type  that  is  fed  into  tools  with 
abatement  systems. 

(i)  Description  of  all  abatement 
systems  through  which  fluorinated 
GHGs  or  N2O  flow  at  your  facility, 
including  the  number  of  devices  of  each 
manufacturer,  model  numbers, 
manufacturers  guaranteed  .destruction  or 
removal  efficiencies,  if  any,  and  record 
of  destruction  or  removal  efficiency 
measurements  over  its  in-use  life.  The 


inventory  of  abatement  systems  shall 
also  include  a  description  of  the  ' 
associated  tools  and/or  processes  for 
which  these  systems  treat  exhaust. 

(j)  For  each  abatement  system  through 
which  fluorinated  GHGs  or  N2O  flow  at 
your  facility,  for  which  you  eu'e 
reporting  controlled  emissions,  the 
following: 

(1)  Certification  that  each  abatement 
system  used  at  your  facility  is  installed, 
maintained,  and  operated  in  accordance 
with  manufacturers’  specifications.  . 

(2)  The  uptime  and  the  calculations  to 
determine  uptime  for  that  reporting 
year. 

(3)  The  default  destruction  or  removal 
efficiency  value  or  properly  measured 
destruction  or  removal  efficiencies  for 
each  abatement  system  used  in  that 
reporting  year  to  reflect  controlled 
emissions. 

(4)  Where  the  default  destruction  or 
removal  efficiency  value  is  used  to 
report  controlled  emissions, 
certification  that  the  abatement  systems 
for  which  controlled  emissions  are 
being  reported  are  specifically  designed 
for  fluorinated  GHG  and  N2O  abatement. 

(5)  Where  properly  measured 
destruction  or  removal  efficiencies  or 
class  averages  of  destruction  or  removal 
efficiencies  are  used  to  report  controlled 
emissions,  the  following: 

(i)  A  description  of  the  class  including 
the  abatement  system  manufacturer  and 
model  number,  and  the  fluorinated  GHG 
and  N2O  in  the  process  effluent  stream; 

(ii)  The  total  number  of  systems  in 
that  class  for  the  reporting  year. 

(iii)  The  total  number  of  systems  for 
which  destruction  or  removal  efficiency 
was  measured  in  that  class  for  the 
reporting  year. 

(iv)  A  description  of  the  calculation 
used  to  determine  the  class  average, 
including  all  inputs  of  the  calculation. 

(vi)  A  description  of  method  of 
randomly  selecting  class  members  for 
testing. 

(k)  For  heat  transfer  fluid  emissions, 
inputs  in  the  mass-balance  equation. 
Equation  1-12  of  this  subpart  for  each 
fluorinated  GHG. 

(l)  Example  calculations  for 
fluorinated  GHG,  N2O,  and  heat  transfer 
fluid  emissions. 

§  98.97  Records  that  must  be  retained. 

In  addition  to  the  information 
required  by  §  98.3(g),  you  must  retain 
the  following  records: 

(a)  Data  and  copies  of  calculations 
used  to  estimate  emissions  including  all 
spreadsheets. 

(b)  Documentation  for  the  values  used 
for  fluorinated  GHG  and  N2O  utilization 
and  by-product  formation  rates.  If  you 
use  facility-specific,  recipe-specific  gas 
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utilization  and  by.-product  formation 
i^ates,  the  following  records  must  be 
retained: 

(1)  Documentation  that  these  were 
measured  using  the  International 
SEMATECH  Manufacturing  Initiative’s 
Guideline  for  Environmental 
Characterization  of  Semiconductor 
Process  Equipment  (December  2006). 

(2)  Documentation  that  the 
measurements  made  are  representative 
of  fluorinated  GHG  and  N2O  emitting 
processes  at  your  facility. 

(3)  The  date  and  results  of  the  initial 
and  any  subsequent  tests  to  determine 
process  tool  gas  utilization  and  by¬ 
product  formation  rates. ' 

(c)  For  each  abatement  system 
through  which  fluorinated  GHGs  or  N2O 
flows  at  your  facility,  for  which  you  are 
reporting  controlled  emissions,  the 
following: 

(1)  Documentation  to  certify  that  each 
abatement  system  used  at  your  facility 
is  installed,  maintained,  and  operated  in 
accordance  with  manufacturers’ 
specifications. 

(2)  Records  of  the  uptime  and  the 
calculations  to  determine  how  the 
uptime  was  accounted  for  at  your 
facility. 

(3)  Abatement  system  calibration  and 
maintenance  records. 

(4)  Where  the  default  destruction  or 
removal  efficiency  value  was  used, 
documentation  from  the  abatement 
system  supplier  describing  the 
equipment’s  designed  purpose  and 
emission  control  capabilities. 

(5)  Where  properly  measured 
destruction  or  removal  efficiency  is 
used  to  report  controlled  emissions, 
dated  certification  by  the  technician 
who  made  the  measurement  that  the 
destruction  or  removal  efficiency  was 
calculated  according  to  methods  in 
EPA’s  Protocol  for  Measuring 
Destruction  or  Removal  Efficiency  of 
Fluorinated  Greenhouse  Gas  Abatement 
Equipment  in  Electronics 
Manufacturing,  complete 
documentation  of  the  results  of  any 
initial  and  subsequent  tests,  and  the 
final  report  as  specified  in  EPA’s 
Protocol  for  Measuring  Destruction  or 
Removal  Efficiency  of  Fluorinated 
Greenhouse  Gas  Abatement  Equipment 


in  Electronics  Manufacturing  (March 

2010). 

(d)  Purchase  records  for  gas 
purchased. 

(e)  Invoices  for  gas  purchases  and 
sales.  - 

§  98.98  Definitions. 

Except  as  provided  below,  all  of  the 
terms  used  in  this  subpart  have  the 
same  meaning  given  in  the  Clean  Air 
Act  and  subpart  A  of  this  part.  If  a 
conflict  exists  between  a  definition 
provided  in  this  subpart  and  a 
definition  provided  in  subpart  A,  the 
definition  in  this  'subpart  shall  take 
precedence  for  the  reporting 
requirements  in  this  subpart. 

Abatement  system  means  a  device  or 
equipment  that  destroys  or  removes 
fluorinated  GHGs  and/or  N2O  in  waste 
streams  from  one  or  more  electronics 
manufacturing  tool  chamber(s). 

By-product  formation  means  the 
creation  of  fluorinated  GHGs  during 
electronics  manufacturing  processes  or 
the  creation  of  fluorinated  GHGs  by  an 
abatement  system.  By-product  formation 
is  expressed  as  rate  of  the  mass  of  the 
hy-product  formed  to  the  mass  of  the 
fluorinated  GHG  used  with  the  largest 
flow  rate. 

Destruction  or  removal  efficiency 
means  the  efficiency  of  a  control  system 
to  destroy  or  remove  fluorinated  GHGs, 
N2O,  or  both.  The  destruction  or 
removal  efficiency  is  equal  to  one  minus 
the  ratio  of  the  mass  of  all  relevant 
GHGs  exiting  the  emission  abatement 
system  to  the  mass  of  GHG  entering  the 
emission  abatement  system.  When 
fluorinated  GHGs  are  formed  in  an 
abatement  system,  destruction  or 
removal  efficiency  is  expressed  as  one 
minus  the  ratio  of  amounts  of  exiting 
GHGs  to  the  amounts  entering  the 
system  in  units  of  C02-equivalents. 

Gas  utilization  means  the  fraction  of 
input  N2O  or  fluorinated  GHG  converted 
to  other  substances  during  the  etching, 
deposition,  and/or  wafer  and  chamber 
cleaning  processes.  Gas  utilization  is 
expressed  as  a  rate  or  factor  for  specific 
manufacturing  processes. 

Heat  transfer  fluids  are  fluorinated 
GHGs  used  for  temperature  control, 
device  testing,  and  soldering  in  certain 


types  of  electronic  manufacturing.  Heat 
transfer  fluids  used  in  the  electronics 
sector  include  perfluoropoly ethers, 
perfluoroalkanes,  perfluoroethers, 
tertiary  perfluoroamines,  and 
perfluorocyclic  ethers.  Heat  transfer 
fluids  commonly  used  in  electronics 
manufacturing  include  those  sold  under 
the  trade  names  “Galden®”  and 
“Fluorinert™.”  Electronics 
manufacturers  may  also  use  these  same 
fluorinated  chemicals  to  clean  substrate 
surfaces  and  other  parts. 

Heel  means  the  amount  of  gas  that 
remains  in  a  gas  cylinder  or  container 
after  it  is  discharged  or  off-loaded  (this 
may  vary  by  cylinder  or  container  type 
and  facility). 

Nameplate  capacity  means  the  full 
and  proper  charge  of  gas  specified  by 
the  equipment  manufacturer  to  achieve 
the  equipment’s  specified  performance. 
The  nameplate  capacity  is  typically 
indicated  on  the  equipment’s 
nameplate;  it  is  not  necessarily  the 
actual  charge,  which  may  be  influenced 
by  leakage  and  other  emissions. 

Proper  destruction  or  removal 
efficiency  measurement  means 
measured  in  accordance  with  EPA’s 
Protocol  for  Measuring  Destruction  or 
Removal  Efficiency  of  Fluorinated 
Greenhouse  Gas  Abatement  Equipment 
in  Electronics  Manufacturing  (March 
2010). 

Uptime  means  the  total  time  during 
the  reporting  year  when  the  abatement 
system  for  which  controlled  emissions 
will  be  reported  was  properly  installed, 
operated,  and  maintained. 

Wafer  passes  is  a  count  of  the  number 
of  times  a  silicon  wafer  is  processed  in 
a  specific  process  category.  The  total 
number  of  wafer  passes  over  a  reporting 
year  is  the  number  of  wafer  passes  per 
tool  times  the  number  of  operational 
process  tools  in  use  during  the  reporting 
year. 

Process  category  is  a  set  of  similar 
manufacturing  steps,  performed  for  the 
same  purpose,  associated  with  substrate 
(e.g.,  wafer)  processing  during  device 
manufacture  for  which  fluorinated  GHG 
and  N2O  emissions  and  fluorinated  GHG 
and  N2O  usages  are  calculated  and 
reported. 


Table  1-1  of  Subpart  I— Default  Emission  Factors  for  Threshold  Applicability  Determination 


Product  type 

Emission  factors  EFi 

0 

TI 

C2F6 

CHFj 

00 

LL. 

6 

NFj 

SF6 

Semiconductors  (kg/m^  Si)  . 

0.90 

1.00 

0.04 

0.05 

0.04 

0.20 

LCD  (g/m2  LCD) . 

NA 

NA 

NA 

0.90 

4.00 

MEMs  (kg/m2  Si) . 

NA 

NA 

NA 

NA 

NA 

1.02 

Notes:  NA  denotes  not  applicable  based  on  currently  available  information. 
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Table  1-2  of  Subpart  I— Examples  of  Fluorinated  GHGs  Used  by  the  Electronics  Industry 


Product  type 

Ruorinated  GHGs  used  during  manufacture 

Electronics  . 

] 

CF4.  C2F6.  CjFg.  C-C4F8,  C-C4F8O,  C4F6,  C5F8.  CHFj,  CH2F2.  NFj.  SFe.  and  HTFs  (CF3-(0-CF(CF3)-CF2)n-(0-CF2)m- 
0-CF3,  CnF2n-h2,  CnF2n■^1(0)CmF2fTl-^1.  CnF2nO,  (CnF2n-i-1)3N). 

Table  1-3  of  Subpart  I— Default  Emission  Factors  for  MEMS  Manufacturing 


Process  Gas  i 


Process  type  factors 

CF4 

CHFj 

CH2F2 

mn 

C-C4F8 

NFj 

SF6 

Etch  1-Ui . . . 

■ra 

’0.4 

’0.4 

’0.06 

NA 

’0.2 

■SI 

0.2 

0.2 

0.1 

Etch  BCF4  . 

NA 

’0.4 

’0.07 

’0.08 

NA 

0.2 

HiEi 

NA 

NA 

’0.3 

0.2 

Eteh  BC2F6 . . . . 

NA 

NA 

•NA 

NA 

NA 

0.2 

NA 

NA 

’0.2 

0.2 

CVD  1-Ui  . - . 

0.9 

NA 

NA 

0.4 

0.1 

hes 

0.2 

NA 

NA 

0.1 

CVD  BCF« . 

NA 

0.1 

NA 

NA 

0.1 

0.1 

.  20.1 

NA 

NA 

0.1 

CVD  BC,F* . . . 

NA 

NA 

NA 

NA 

_ 1 

NA 

NA 

1  NA 

NA 

NA 

NA 

NA 

Notes:  NA  derx>tes  not  applicabte  based  on  currently  available  information. 

^  Estimate  includes  multi-gas  etch  processes. 

2  Estimate  reflects  preserx^  of  low-k,  carbide  atKl  multi-gas  etch  processes  that  may  contain  a  C-containing  fluorinated  GHG  additive. 


Table  1-4  of  Subpart  I— Default  Emission  Factors  for  LCD  Manufacturing 


Process  gas  I 


Process  type  factors 

CF4 

C2F6 

CHFj 

CH2F2 

CjFg 

0 

6 

NFj  re¬ 
mote 

NFj 

SFe 

Etch  1-Ui . - . . . 

0.6 

NA 

0.2 

NA 

NA 

0.1 

NA 

NA 

0.3 

Etch  BCF4  . 

NA 

NA 

0.07 

NA 

NA 

0.009 

NA 

NA 

NA 

Etch  BCHFj . 

NA 

NA 

NA 

NA 

NA 

0.02 

NA 

NA 

NA 

Etch  BC2F6 . 

NA 

NA 

0.05 

NA 

NA 

NA 

NA 

NA 

NA 

CVD  1-Ui  . 

NA 

NA 

NA 

NA 

NA 

NA 

0.03 

0.3 

0.9 

Notes:  NA  denotes  rrat  applicable  based  on  currently  available  information. 


Table  1-5  of  Subpart  I— Default  Emission  Factors  for  PV  Manufacturing  • 


Process  Gas  i 


Process  type  factors 

CF4 

C2F6 

CHFj 

CH2F2 

CjFg 

C-C4F8 

NFj 

Re¬ 

mote 

NFj 

SF6 

Etch  1-Ui . 

0.7 

0.4 

0.4 

NA 

NA 

0.2 

NA 

NA 

0.4 

Etch  BCF4  . 

NA 

0.2 

NA 

NA 

NA 

0.1 

NA 

NA 

NA 

Etch  BC2F6 . 

NA 

NA' 

NA 

NA 

NA 

0.1 

NA 

NA 

NA 

CVD  1-Ui  . . . 

NA 

0.6 

NA 

NA 

0.1 

0.1 

NA 

0.3 

0.4 

CVD  BCF4 . 

NA 

0.2 

NA 

NA 

0.2 

0.1 

NA 

NA 

NA 

Notes:  NA  denotes  not  applicable  based  on  currently  available  information. 
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Table  1-7  of  Subpart  I— Default  Emission  Factors  for  Refined  Process  Categories  for  Semiconductor 

Manufacturing  for  200  mm  Wafer  Size 


Refined  process 

Process  gas  i 

category 

CF4 

CH2F2 

NF, 

SFft 

CjFg 

C4F80 

patterning/etching 

Oxide  etch: 

1-Ui . 

0.2-0.8 

0.2-0.7 

0.2-O.7 

0.02-0.3 

NA 

0.1-0.3 

0.1-0.4 

0.1 -0.4 

0.05-0.5 

0.05-0.3 

NA 

BCF4 . 

NA 

0.05-0.5 

0.01-0.8 

0.05-0.1 

NA 

0.01-0.3 

NA 

NA 

0.02-0.4 

0.02-0.4 

NA 

BC2F6  . 

NA 

NA 

NA 

NA 

NA 

0.01-0.3 

NA 

NA 

0.02-0.3 

0.02-0.3 

NA 

BC3F8  . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

Nitride  etch: 

1-Ui . 

0.2-Ci.8 

0.2-0.7 

0.1-0.7 

0.02-0.3 

NA 

0.05-0.3 

0.1 -0.4 

0.1-O.4 

0.05-0.2 

0.05-0.3 

NA 

BCF4 . 

NA 

0.05-0.5 

0.01-0.8 

0.05-0.1 

NA 

0.02-0.3 

NA 

NA 

0.02-0.4 

0.02-0.4 

NA 

BC2F6  . 

NA 

NA 

NA 

NA 

NA 

0.005-0.3 

NA 

NA 

0.02-0.3 

0.02-0.3 

NA 

BC3F8  . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

Silicon  etch: 

1-Ui . 

0.2-0.8 

0.2-O.7 

0.2-0.7 

0.02-0.3 

NA 

0.1 -0.3 

0.1 -0.4 

0.1 -0.4 

0.05-0.2 

0.05-0.3 

NA 

BCF4 . 

NA 

0.05-0.5 

0.01-0.8 

•  0.05-0.1 

NA 

0.01-0.3 

NA 

NA 

0.02-0.4 

0.02-0.4 

NA 

BC2F6  . 

NA 

NA 

NA 

NA 

NA 

0.01-0.3 

NA 

NA 

0.02-0.3 

0.02-0.3 

NA 

BCiFs  . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

Metal  etch: 

1-Ui . 

0.2-0.8 

0.2-0.7 

0.2-0.7 

0.02-0.3 

NA 

0.1-0.3 

0.1 -0.4 

0.1-0.4 

0.05-0.2 

0.05-0.3 

NA 

BCF4 . 

NA 

0.05-0.5 

0.01-0.8 

0.05-0.1 

NA 

0.01-0.3 

NA 

NA 

0.02-0.4 

0.02-0.4 

NA 

BC2F5  . 

NA 

NA 

NA 

NA 

NA 

0.01-0.3 

NA 

NA 

0.02-0.3 

0.02-0.3 

NA 

BC^Fg  . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

chamber  cleaning 


In  situ  plasma 
cleaning: 

1-Ui . 

0.8-0.95 

d.4-0.8 

NA 

NA 

0.2-0.6 

005-0.3 

0.05-0.2 

NA 

NA 

0.05-0.2 

0.05-0.2 

BCF4 . 

NA 

0.05-0.2 

NA 

NA 

0.05-0.2 

0.05-0.2 

0.05-0.1 

NA 

NA 

0.05-0.2 

0.05-0.2 

BC2F6  . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

.  NA 

NA 

NA 

NA 

BC,Fg  . 

Remote  plasma 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.02-0.08 

cleaning: 

1-Ui . 

NA 

NA 

NA 

NA 

NA 

NA 

0.005-0.03 

NA 

NA 

NA 

NA 

BCF4 . 

NA 

NA 

NA 

NA 

NA 

NA 

0.0001-0.2 

NA 

NA 

NA 

NA 

BC2F6  . 

'  NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

BC2F8  . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

In  situ  thermal 
cleaning: 

1-Ui . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

BCF4 . 

*  NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

BC2F6  . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

BC2F8  . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

wafer  cleaning 


Bevel  cleaning: 
1-Ui . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

BCF4 . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

BC2F6  . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

BC2F8  . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

Ashing: 

1-U. . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

BCF4 . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

BC2F6  . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

BCiFg  . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

Note:  NA  denotes  not  applicable  based  on  currently  available  information. 

Table  1-8  of  Subpart  1— Default  Emission  Factors  for  Refined  Process  Categories  for  Semiconductor 

Manufacturing  for  300  mm  Wafer  Size 
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Table  1-8  of  Subpart  I— Default  Emission  Factors  for  Refined  Process  Categories  for  Semiconductor 

Manufacturing  for  300  mm  Wafer  Size — Continued 


Bevel  cleaning: 

1-U. . 

BCF4 . 

BC2F6  . 

BC,Fs  . 

Ashing: 

1-U, . 

BCF4 . 

BC2F6  . 

BC,Fg 


Notes:  NA  denotes  not  applicable  based  on  currently  available  information. 


4.  Add  subpart  L  to  read  as  follows: 

Subpart  L — Fluorinated  Gas  Production 

Soc 

98.120  Definition  of  the  source  category. 

98.121  Reporting  threshold. 

98.122  GHGs  to  report. 

98.123  Calculating  GHG  emissions. 

98.124  Monitoring  and  QA/QG 
requirements. 

98.125  Procedures  for  estimating  missing 
data. 

98.126  Data  reporting  requirements. 

98.127  Records  that  must  be  retained. 

98.128  Definitions. 

Subpart  L — Fluorinated  Gas 
Production 

§  98.1 20  Definition  of  the  source  category. 

(a)  The  fluorinated  gas  production 
source  category  consists  of  processes 
that  produce  a  fluorinated  gas  from  any 
raw  material  or  feedstock  chemical, 
except  for  processes  that  generate  HFC- 
23  during  the  production  of  ■HCFC-22. 


(h)  To  produce  a  fluorinated  gas 
means  to  manufacture  a  fluorinated  gas 
from  any  raw  material  or  feedstock 
chemical.  Producing  a  fluorinated  gas 
includes  producing  a  fluorinated  GHG 
as  defined  at  §  98.410(b).  Producing  a 
fluorinated  gas  also  includes  the 
manufacture  of  a  chlorofluorocarbon 
(GFG)  or  hydrochlorofluorocarbon 
(HCFC)  from  any  raw  material  or 
feedstock  chemical,  including 
/nanufacture  for  use  in  a  process  that 
will  result  in  the  transformation  of  the 
CFG  or  HCFC  either  at  or  outside  of  the 
production  facility.  Producing  a 
fluorinated  gas  does  not  include  the 
reuse  or  recycling  of  a  fluorinated  gas, 
the  creation  of  HFC-23  during  the 
production  of  HCFC-22,  or  the  creation 
of  by-products  that  are  released  or 
destroyed  at  the  production  facility. 


§98.121  Reporting  threshold. 

You  must  report  GHG  emissions 
under  this  subpart  if  your  facility 
contains  a  fluorinated  gas  production 
process  that  generates  or  emits 
fluorinated  GHG  and  the  facility  meets 
the  requirements  of  either  §  98.2(a)(1)  or 
(a)(2)  of  this  part.  To  calculate  GHG 
emissions  for  comparison  to  the  25,000 
metric  ton  C02e  per  year  emission 
threshold  in  §  98.2(a)(2),  calculate 
process  emissions  from  fluorinated  gas 
production  using  uncontrolled  GHG 
emissions. 

§98.122  GHGs  to  report. 

(a)  You  must  report  CO2,  CH4,  and 
N2O  combustion  emissions  from  each 
stationary  combustion  unit.  You  must 
calculate  and  report  these  emissions 
under  subpart  C  of  this  part  (General 
Stationary  Fuel  Combustion  Sources)  by 
following  the  requirements  of  subpart  C. 
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(b)  You  must  report  under  subpart  O 
of  this  part  (HCFC-22  Production  and 
HFC-23  Destruction)  the  emissions  of 
HFC-23  from  HCFC-22  production 
processes  and  HFC-23  destruction 
processes.  Do  not  report  the  generation 
and  emissions  of  HFC-23  from  HCFC- 
22  production  under  this  subpart. 

(c)  You  must  report  the  total  mass  of 
each  fluorinated  GHG  from; 

(1)  Each  fluorinated  gas  production 
process  and  all  fluorinated  gas 
production  processes  combined. 

(2)  Each  fluorinated  gas 
transformation  process  that  is  not  part  of. 
a  fluorinated  gas  production  process 
and  all  such  fluorinated  gas 
transformation  processes  combined. 

(3)  Each  fluorinated  gas  destruction 
process  that  is  not  part  of  a  fluorinated 
gas  production  process  or  a  fluorinated 
gas  transformation  process  and  all  such 
fluorinated  gas  destruction  processes 
combined. 

§  98.1 23  Calculating  GHG  emissions. 

For  fluorinated  GHG  production 
processes,  you  must  calculate  the 
fluorinated  GHG  emissions  from  each 
process  using  either  the  mass  balance 
method  specified  in  paragraph  (a)  of  this 
section  or  the  emission  factor  or 


Where:, 

esA  =  absolute  error  of  the  sum,  expressed 
as  one  half  of  a  95  percent  confidence 
interval. 

ea  =  relative  error  of  a,  expressed  as  one 
half  of  a  95  percent  confidence  interval. 

eb  =  relative  error  of  b,  expressed  as  one 
half  of  a  95  percent  confidence  interval. 

ec  =  relative  error  of  c,  expressed  as  one 
half  of  a  95  percent  confidence  interval. 

(2)  Equation  L-2  of  this  section 
provides  the  general  formula  for 


Where: 

epA  =  absolute  error  of  the  product, 
expressed  as  one  half  of  a  95  percent 
confidence  interval, 
ea  =  relative  error  of  a,  expressed  as  one 
half  of  a  95  percent  confidence  interval, 
eb  =  relative  error  of  b,  expressed  as  one 
half  of  a  95  percent  confidence  interval, 
ec  =  relative  error  of  c,  expressed  as  one 
half  of  a  95  percent  confidence  interval. 

(4)  Equation  L-4  of  this  section  ■  ' 
provides  the  geheral  formula- fot>‘'  '  ''‘‘‘J' 


emission  calculation  factor  method 
specified  in  paragraphs  (b),  (c),  and  (d) 
of  this  section,  as  appropriate.  For 
processes  that  manufacture  CFCs  or 
HCFCs  or  that  transform  fluorinated 
gases  into  substances  other  than 
fluorinated  GHGs,  you  must  use  the 
procedures  in  paragraphs  (b),  (c),  and 

(d)  of  this  section.  For  destruction 
processes  that  destroy  fluorinated  GHGs 
that  were  previously  “produced”  as 
defined  at  98'.410(h),  you  must  use  the 
procedures  in  paragraph  (e)  of  this 
section. 

(a)  Mass  balance  method.  Before 
usirig  the  mass  balance  approach  to 
estimate  your  fluorinated  GHG 
emissions  from  a  process,  you  must 
estimate  the  absolute  and  relative  errors 
associated  with  using  the  mass  balance 
approach  on  that  process  using 
Equations  L-1  through  L-4  of  this 
section  in  conjunction  with  Equations 
L-7  through  L-1 2  of  this  section.  If  this 
calculation  shows  that  use  of  the  mass- 
halance  approach  to  estimate  emissions 
from  the  process  will  result  in  an 
absolute  error  exceeding  3,000  metric 
tons  COae  per  year  and  a  relative  error 
exceeding  30  percent,  then  you  cannot 
use  the  mass-balance  approach  to 
estimate  emissions  from  the  process. 


Instead,  you  must  use  the  emission 
factor  approach  detailed  in  paragraphs 
(b),  (c),  and  (d)  of  this  section  to 
estimate  emissions  from  the  process.  To 
perform  the  calculation,  you  shall  first 
calculate  the  absolute  and  relative  errors 
associated  with  the  quantities  calculated 
using  Equations  L-8  through  L-11. 

Once  errors  have  been  calculated  for  the 
quantities  in  these  equations,  those 
errors  shall  be  used  to  calculate  the 
errors  in  Equations  L-7  and  L-1 2. 

Where  the  measured  quantity  is  a  mass, 
the  error  in  the  mass  shall  be  equated  to 
the  accuracy  or  precision  (whichever  is 
larger)  of  the  flowmeter,  scale,  or 
combination  of  volumetric  and  density 
measurements  at  the  flow  rate  or  mass 
measured.  Where  the  measured  quantity 
is  a  concentration,  the  error  of  the 
concentration  shall  be  equated  to  the 
accuracy  or  precision  (whichever  is 
larger)  of  the  analytical  technique  used 
to  measure  the  concentration  at  the 
concentration  measured. 

(1)  Equation  L-l  of  this  section 
provides  the  general  formula  for 
calculating  the  absolute  errors  of  sums 
and  differences  where  the  sum,  S,  is  the 
summation  of  variables  measured,  a,  b, 
c,  etc.  [e.g.,  S  =  a  +  b  +  c): 


(Eq.  L-1) 


calculating  the  relative  errors  of  sums 
and  differences: 


^sA 

(a  +  b  +  c) 


(Eq.  L-2) 


Where: 

esR  =  relative  error  of  the  sum,  expressed 
as  one  half  of  a  95  percent  confidence 
interval. 

esA  =  absolute  error  of  the  sum,  expressed 
as  one  half  of  a  95  percent  confidence 
interval. 


a-nb-HC  =  sum  of  the  variables  measured. 

(3)  Equation  L-3  provides  the  general 
formula  for  calculating  the  absolute 
errors  of  products  (e.g.,  flow  rates  of 
GHGs  calculated  as  the  product  of  the 
flow  rate  of  the  stream  and  the 
concentration  of  the  GHG  in  the  stream), 
where  the  product,  P,  is  the  result  of 
multiplying  the  variables  measured,  a, 
b,  c,  etc.  (e.g.,  P  =  a*b*c): 


=  (a*b*c)(e2-i-ej-hej)' 


1/2 


(Eq.  L-3) 


calculating  the  relative  errors  of 
products: 


^PA 

(a*b*c) 


(Eq.  L-4) 


Where: 

epR  =  relative  error  of  the  product, 
expressed  as  one  half  of  a  95  percent 
confidence  interval. 


epA  =  absolute  error  of  the  product, 
expressed  as  one  half  of  a  95  percent 
confidence  interval. 

a*b*c  =  product  of  the  variables  measured. 

(5)  The  total  mass  of  each  fluorinated 
GHG  product  emitted  annually  from  all 
fluorinated  gas  production  processes 
shall  be  estimated  by  using  Equation 
L-5  of  this  section: 

>  .  j: 
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<Eq.U5) 

p-\  1=1 

Where: 

Ep  =  Total  mass  of  each  fluorinated  GHG 
product  emitted  aimually  from  all 
production  processes  (metric  tons). 

Epip  =  Total  mass  of  the  fluorinated  GHG 

product  emitted  from  production  process 
i  over  the  period  p  (metric  tons,  defined  * 
in  Equation  L-7  of  this  section), 
n  =  Number  of  concentration  and  flow 
measurement  periods  for  the  year, 
m  =  Number  of  production  processes. 

(6)  The  total  mass  of  fluorinated  GHG 
by-product  k  emitted  annually  from  all 


fluorinated  gas  production  processes 
shall  be  estimated  by  using  Equation  L- 
6  of  this  section:  « 

(Eq.L.6), 

P  =  \  1  =  1 

Where: 

Ebe  =  Total  mass  of  fluorinated  GHG  by¬ 
product  k  emitted  annually  from  all 
production  processes  (metric  tons). 

Eekip  =  Total  mass  of  fluorinated  GHG  by¬ 
product  k  emitted  from  production 
process  i  over  the  period  p  (metric  tons, 
defined  in  Equation  L— 8  on  this  section), 
n  =  Number  of  concentration  and  flow 
measurement  periods  for  the  year. 


m  =  Number  of  production  processes. 

(7)  The  total  mass  of  each  fluorinated 
GHG  product  emitted  from  production 
process  i  over  the  period  p  shall  be 
estimated  at  least  monthly  by 
calculating  the  difference  between  the 
expected  production  of  the  fluorinated 
GHG  based  on  the  consumption  of  one 
of  the  reactants  (e.g.,  HF  or  a 
chlorocarbon  reactant)  and  the 
measured  production  of  the  fluorinated 
GHG,  accounting  for  yield  losses  related 
to  by-products  and  wastes.  This  . 
calculation  shall  be  performed  using 
Equation  L-7  of  this  section. 


^Pip  ~ 


R*MW-*SCp  ^ 
MfVg*SCg 


j=i  t=i 


(Eq.  L-7) 


Where: 

Epip  =  Total  mass  of  each  fluorinated  GHG 
product  emitted  from  production  process 
i  over  the  period  p  (metric  tons). 

P  =  Total  mass  of  the  fluorinated  GHG 

produced  by  production  process  i  over 
the  period  p  (metric  tons). 

R  =  Total  mass  of  the  reactant  that  is 

consumed  by  production  process  i  over 
the  period  p  (metric  tons,  defined  in 
Equation  L-8  of  this  section). 

MWp  =  Molecular  weight  of  the  fluorinated 
GHG  produced. 

MWr  =  Molecular  weight  of  the  reactant. 

SCp  =  Stoichiometric  coefficient  of  the 
fluorinated  GHG  produced. 

SCr  =  Stoichiometric  coefficient  of  the 
reactant. 

Cp  =  Concentration  (mass  fraction)  of  the 
fluorinated  GHG  product  in  stream  j  of 
destroyed  wastes.  If  this  concentration  is 
only  a  trace  concentration,  Cp  is  equal  to 
zero. 

Wi>j  =  Mass  of  wastes  removed  from 
production  process  i  in  stream  j  and 
destroyed  over  the  period  p  (metric  tons, 
defined  in  Equation  L-9  of  this  section). 


Lakip  =  Yield  loss  related  to  by-product  k  for 
production  process  i  over  the  period  p 
(metric  tons,  defined  in  Equation  L-10  of 
this  section). 

q  =  Number  of  waste  streams  destroyed  in 
production  process  i. 
u  =  Number  of  by-products  generated  in 
production  process  i. 

(8)  The  total  mass  of  the  reactant  that 
is  consumed  by  production  process  i 
over  the  period  p  shall  be  estimated  by 
using  Equation  L— 8  of  this  section: 

/?  =  -  R„  (Eq.  L-8) 

Where: 

R  =  Total  mass  of  the  reactant  that  is 

consumed  by  production  process  i  over 
the  period  p  (metric  tons). 

Rf  =  Total  mass  of  the  reactant  that  is  fed  into 
production  process  i  over  the  period  p 
(metric  tons). 

Rr  =  Total  mass  of  the  reactant  that  is 

permanently  removed  from  production 
process  i  over  the  period  p  (metric  tons). 


(9)  The  mass  of  wastes  removed  from 
production  process  i  in  stream  j  and 
destroyed  over  the  period  p  shall  be 
estimated  using  Equation  L-9  of  this 
section: 

.  (Eq.L-9) 

Where: 

Wdj  =  The  mass  of  wastes  removed  from 
production  process  i  in  stream  j  and 
destroyed  over  the  period  p  (metric 
tons). 

Wpj  =  The  total  mass  of  wastes  removed 
from  production  process  i  in  stream  j  and 
fed  into  the^destruction  device  over  the 
period  p  (metric  tons). 

DE  =  Destruction  efficiency  of  the 
destruction  device  (fractidn). 

(10)  Yield  loss  related  to  by-product  k 
for  production  process  i  over  period  p 
shall  be  estimated  using  Equation  L-10 
of  this  section: 


(Eq.  L-10) 


Where: 

Lbiup  =  Yield  loss  related  to  by-product  k 
for  production  process  i  over  the  period 
p  (metric  tons). 

Biup  =  Mass  of  by-product  k  generated  by 
production  process  i  over  the  period  p 
(metric  tons,  defined  in  Equation  L-11  of 
this  section). 

MWp  =  Molecular  weight  of  the  fluorinated 
GHG  produced. 

MEBk  =  Moles  of  the  element  shared  by  the 
reactant,  product,  and  by-product  k  per 
mole  of  by-product  k. 

MWBk  =  Molecular  weight  of  by-product  k. 


MEp  =  Moles  of  the  element  shared  by  the 
reactant,  product,  and  by-product  k  per 
mole  of  the  product. 

(11)  If  by-product  k  is  responsible  for 
yield  loss  in  production  process  i  and 
occurs  in  any  stream  (including  process 
streams,  emissions  streams,  or  destroyed 
streams)  in  more  than  trace 
concentrations,  the  mass  of  by-product 
k  generated  by  production  process  i  over 
the  period  p  shall  be  estimated  using 
Equation  L-11  of  this  section: 


(Eq.L-11) 

J 

Where: 

Bkip  =  Mass  of  by-product  k  generated  by 
production  process  i  over  the  period  p 
(metric  tons). 

CBkj  =  Concentration  (mass  fraction)  of  the 
by-product  k  in  stream  j  of  production 
process  i  over  the  period  p.  If  this 
concentration  is  only  a  trace 
concentration,  cbej  is  equal  to  zero. 

Sj  =  Mass  flow  of  stream  j  of  production 
process  i  over  the  period  p.  p,. 
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q  =  Number  of  streams  in  production 
process  i. 

(12)  If  by-product  k  is  responsible  for 
yield  loss,  is  a  fluorinated  GHG,  occurs 


^Bkip 


Where: 

Eekip  =  Mass  of  by-product  k  emitted  from 
production  process  i  over  the  period  p 
(metric  tons). 

Bkjp  =  Mass  of  by-product  k  generated  by 
production  process  i  over  the  period  p 
(metric  tons); 

CBkj  =  Concentration  (mass  fraction)  of  the 

,  by-product  k  in  stream  j  of  destroyed 
wastes  over  the  period  p.  If  this 
concentration  is  only  a  trace 
concentration,  Cejk  is  equal  to  zero. 

Wpj  =  The  mass  of  wastes  that  are  removed 
from  production  process  i  in  stream  j  and 
that  are  destroyed  over  the  period  p 
(metric  tons,  defined  in  Equation  L-9  of 
this  section). 

CBki  =  The  concentration  (mass  fraction)  of 
the  by-product  k  in  stream  1  of 
recaptured  material  over  the  period  p.  If 
this  concentration  is  only  a  trace 
concentration,  CBki  is  equal  to  zero. 

Sri  =  The  mass  of  materials  that  are 
removed  from  production  process  i  in 
stream  1  and  that  are  recaptured  over  the 
period  p. 

q  =  Number  of  waste  streams  destroyed  in 
production  process  i. 

X  =  Number  of  streams  recaptured  in 
production  process  i. 

(b)  Emission  factor  and  emission 
calculation  factor  methods.  To  use  the 
method  in  this  paragraph,  you  must  first 
make  a  preliminary  estimate  of  the 
emissions  ft'om  each  individual  process 
vent  under  paragraph  (b)(1)  of  this 
section.  Then,  compare  the  preliminary 
estimate  to  the  criteria  in  paragraph 
(b)(2)  of  this  section  to  determine 
whether  the  process  vent  meets  the 
criteria  for  using  the  emission  factor 
method  described  in  paragraph  (b)(3)  of 
this  section  or  whether  the  process  vent 
meets  the  criteria  for  using  the  emission 
calculation  factor  method  described  in 
paragraph  (b)(4)  of  this  section. 

(1)  Preliminary  estimate  of  emissions 
by  process  vent.  You  must  estimate  the 
annual  uncontrolled  emissions  of 
fluorinated  GHG  for  each  process  vent 
within  a  process.  You  may  determine 
uncontrolled  emissions  of  fluorinated 
GHG  by  process  vent  using  existing 
measurements  and/or  calculations  based 
on  chemical  engineering  principles  and 
chemical  property  data  or  you  may 
conduct  an  engineering  assessment.  You 
must  document  all  data,  assumptions, 
and  procedures  used  in  the  calculations ' 


in  any  stream  (including  process  total  mass  of  by-product  k  emitted  from 

streams,  emissions  streams,  or  destroyed  production  process  i  over  the  period  p 
streams)  in  more  than  trace  shall  be  estimated  at  least  monthly 

concentrations,  and  is  not  completely  using  Equation  L— 12  of  this  section: 

recaptured  or  completely  destroyed;  the 


g  X 

^kip  ~  X  ^Bkj  *  ^Dj  ~  X  ^Bkl  *  ^Rl  (Eq*  L- 1 2) 
j=\  /=! 


or  engineering  assessment  and  keep  a 
record  of  the  uncontrolled  emissions 
determination  (in  §  98.127(a)).  * 

(i)  Engineering  calculations.  For 
process  vent  emission  calculations,  you 
may  use  paragraph  (b)(l)(i)(A),  (B),  or 
(G)  of  this  section. 

(A)  Emissions  Inventory  Improvement 
Process,  Volume  II:  Chapter  16,  Methods 
for  Estimating  Air  Emissions  from 
Chemical  Manufacturing  Facilities.  U.S. 
Environmental  Protection  Agency, 
August  2007. 

(B)  You  may  determine  the 
uncontrolled  fluorinated  GHG  emissions 
from  any  process  vent  within  the 
process  using  the  procedures  specified 
in  40  CFR  §  63.1257(d)(2)(i),  except  as 
specified  in  paragraphs  (b)(l)(i)(B)(l) 
through  (b)(l)(i)(B)(7)  of  this  section. 

For  the  purposes  of  this  subpart,  use  of 
the  term  “HAP”  in  §  63.1257(d)(2)(i) 
shall  mean  “fluorinated  GHG”. 

(1)  To  calculate  emissions  caused  by 
the  heating  of  a  vessel  without  a  process 
condenser  to  a  temperature  lower  than 
the  boiling  point,  you  must  use  the 
procedures  in  §  63.1257(d)(2)(i)(C)(3). 

(2)  To  calculate  emissions  from 
depressurization  of  a  vessel  without  a 
process  condenser,  you  must  use  the 
procedures  in  §63.1257(d)(2)(i)(D)(10). 

(3)  To  calculate  emissions  from 
vacuum  systems,  the  terms  used  in 
Equation  33  to  40  GFR  part  63,  subpart 
GGG,  are  defined  as  follows: 

(/)  Psystem  =  absolute  pressure  of  the 
receiving  vessel; 

(ii)  Pi  =  partial  pressure  of  the 
fluorinated  GHG  determined  at  the  exit 
temperature  and  exit  pressure 
conditions  of  the  condenser  or  at  the 
conditions  of  the  dedicated  receiver; 

[Hi]  Pj  =  partial  pressure  of 
condensables  (including  fluorinated 
GHG)  determined  at  the  exit 
temperature  and  exit  pressure 
conditions  of  the  condenser  or  at  the 
conditions  of  the  dedicated  receiver; 

(iV)  MWFiuorinated  GHG  =  molecular 
weight  of  the  fluorinated  GHG 
determined  at  the  exit  temperature  and 
exit  pressure  conditions  of  the 
condenser  or  at  the  conditions  of  the 
dedicated  receiver. 

(4)  To  calculate  uncontrolled 
emissions  when  a  vessel  is  equipped 


with  a  process  condenser,  you  must  use 
the  procedures  in  40  CFR 
63.1257(d)(3)(i)(B),  except  as  follows: 

(j)  You  must  determine  the  flowrate  of 
gas  (or  volume  of  gas),  partial  pressures 
of  condensables,  temperature  (T),  and  ' 
fluorinated  GHG  molecular  weight 
(MWHuorinated  ghg)  at  the  exit 
temperature  and  exit  pressure 
conditions  of  the  condenser  or  at  the 
conditions  of  the  dedicated  receiver. 

(jj)  You  must  assume  that  all  of  the 
components  contained  in  the  condenser 
exit  vent  stream  are  in  equilibrium  with 
the  same  components  in  the  exit 
condensate  stream  (except  for 
noncondensables). 

[Hi]  You  must  perform  a  material 
balance  for  each  component. 

(iV)  For  the  emissions  from  gas 
evolution,  the  term  for  time,  t,  must  be 
used  in  Equation  12  to  40  CFR  part  63, 
subpart  GGG. 

(v)  Emissions  from  empty  vessel 
purging  shall  be  calculated  using 
Equation  36  to  40  CFR  part  63,  subpart 
GGG  and  the  exit  temperature  and  exit 
pressure  conditions  of  the  condenser  or 
the  conditions  of  the  dedicated  receiver. 

(C)  Commercial  software  products 
that  follow  chemical  engineering 
principles,  including  the  calculation 
methodologies  in  paragraphs  (b)(l)(i)(A) 
and  (B)  of  this  section. 

(ii)  Engineering  assessments.  For 
process  vent  emissions  determinations, 
you  may  conduct  an  engineering 
assessment  to  calculate  uncontrolled 
emissions  for  each  emission  episode.  An 
engineering  assessment  includes,  but  is 
not  limited  to,  the  following: 

(A)  Previous  test  results,  provided  the 
tests  are  representative  of  current 
operating  practices  of  the  process. 

(B)  Bench-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  operating  conditions. 

(C)  Maximum  flow  rate,  fluorinated 
GHG  emission  rate,  concentration,  or 
other  relevant  parameters  specified  or 
implied  within  a  permit  limit  applicable 
to  the  process  vent. 

(D)  Design  analysis  based  on  chemical 
engineering  principles,  measureable 
process  parameters,  or  physical  or 
chemical  laws  or  properties. 
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(2)  Process  vent  annual  mass  limit 
and  control  determination. 

(i)  If  the  individual  process  vent  * 
meets  the  criteria  in  either  paragraph 
(b)(2)(i)(A)  or  (b)(2)(i)(B)  of  this  section, 
then  you  may  comply  with  either 
paragraph  (b)(3)  (Emission  Factor 
approach)  or  paragraph  (b)(4)  (Emission 
Calculation  Factor  approach). 

(A)  Uncontrolled  iluorinated  GHG 
emissions  for  the  individual  process  . 
vent  as  estimated  using  procediures  in 
paragraph  (b)(1)  of  this  section  are  less 
than  10,000  metric  tons  C02e  per  year 
or,  for  emissions  including  fluorinated 
GHGs  whose  GWPs  are  not  listed  in 
Table  A-1, 1  metric  ton  per  year. 

•(B)  The  individual  process  vent  is 
vented  to  a  destruction  device 
demonstrated  to  achieve  a  destruction 
efficiency  of  99.9  percent  for  the 
fluorinated  GHGs  in  the  vent  stream, 
and  the  facility  has  equipment  (e.g., 
holding  tank  capacity:  monitoring  of  by¬ 
pass  streams)  or  procedures  (e.g.. 


compulsory  process  shutdowns)  in 
place  that  ensure  that  uncontrolled 
emissions  do  not  occur.  For  each 
process,  you  should  either  track  the 
amount  of  production  or  other  process 
activity  that  is  vented  to  the  destruction 
device  or  track  production  or  other 
process  activity  that  by-passes  the 
destruction  device. 

(ii)  If  the  individual  process  vent  does 
not  meet  the  criteria  in  either  paragraph 
(b)(2)(i)(A)  or  (b)(2)(i)(B)  of  this  section, 
then  the  facility  must  comply  with  the 
emission  factor  method  specified  in 
paragraph  (b)(3)  of  this  section. 

(3)  Process-vent-specific  emission 
factor  method.  For  each  process  vent, 
conduct  an  emission  test  and  measure 
uncontrolled  fluorinated  GHG  emissions 
from  the  process  and  measure  the 
process  activity,  such  as  the  feed  rate, 
production  rate,  or  other  process 
activity  rate,  during  the  test  as  described 
in  this  paragraph  (b)(3).  All  emissions 
test  data  and  procedures  used  in 


developing  emission  factors  shall  be 
documented  according  to  §98.127. 

(i)  You  must  measure  the  process 
activity,  such  as  the  process  feed  rate, 
process  production  rate,  or  other 
process  activity  rate,  as  applicable, 
during  the  emission  test  according  to 
the  procedures  in  §  98.124  and  calculate 
the  rate  for  the  test  period,  in  kg  per 
hour  or  in  kg  per  batch. 

(ii)  For  continuous  processes,  you 
must  calculate  the  hourly  uncontrolled 
fluorinated  GHG  emission  rate  using 
Equation  L-13  of  this  section  and 
determine  the  hourly  uncontrolled 
fluorinated  GHG  emission  rate  per 
process  vent  for  the  test  run.  For  batch 
processes,  you  must  calculate  the 
uncontrolled  fluorinated  GHG  emissions 
during  each  emission  episode,  over  the 
batch  using  Equation  L-14  of  this 
section  and  determine  the  fluorinated 
GHG  emissions  per  process  based  on  the 
batch  runs  conducted  for  the  test. 


EconiPV=^*^*Qpv*  —  *-^*—  (Eq.L-13) 

Contpv  ^^6  y£py  1 


Where: 

Ecompv  =  Mass  of  fluorinated  GHG 
emitted  from  process  vent  v  from 
production  process  i  during  the  emission 
test  during  test  run  r  (kg/hr). 


Cpv  =  Concentration  of  fluorinated  GHG  f 
during  test  run  r  of  the  emission  test 
(ppmv). 

MW  =  Molecular  weight  of  fluorinated 
GHG  f  (g/g-mole). 

Qpv  =  Flow  rate  of  the  process  vent  stream 
during  test  run  r  of  the  emission  test  (m®/ 
min). 


SV  =  Standard  molar  volume  of  gas  (0.0240 
m^/g-mole  at  68°  F  and  1  atm). 

1/103  =  Conversion  factor  (1  kilogram/ 
1,000  gram). 

60/1  =  Conversion  factor  (60  minutes/1 
hour). 


^BaichPV 


^Cpy-ee  *  Qpv-e^  *  ^ee 

— - *  MW  *  —  *  — 

\&  SV  103 


(Eq.  L-14) 


Where: 

GBatchPv  =  Mass  of  fluorinated  GHG  f 
emitted  from  process  vent  v  from 
production  process  i  during  the  emission 
test  during  test  run  r  (kg/batch). 

Cpv^e  =  Concentration  of  fluorinated  GHG 
f  during  emission  episode  ee  during  test 
run  r  of  the  emission  test  (ppmv). 

Qpv-ee  =  Flow  rate  of  the  process  vent 
stream  during  emission  episode  ee 
during  test  run  r  of  the  emission  test  (m^/ 
min). 


Dee  =  Duration  of  emission  episode  ee 
during  test  nm  r  of  the  emission  test 
(minutes). 

MW  =  Molecular  weight  of  fluorinated 
GHG  f  (g/g-mole). 

SV  =  Standard  molar  volume  of  gas  (0.0240 
m3/g-mole  at  68°F  and  1  atm). 

1/103  =  Conversion  factor  (1  kilogram/ 
1,000  gram). 

ee  =  Number  of  emission  episodes  ee  from 
process  vent  v  during  process  i. 

(iii)  You  must  calculate  a  site-specific, 
process-vent-specific  emission  factor  for 


each  process  vent,  in  kg  of  uncontrolled 
fluorinated  GHG  per  process  activity 
rate  [e.g.,  kg  of  feed  or  production),  as 
applicable,  using  Equation  L-15  of  this 
section.  For  continuous  processes, 
divide  the  hourly  fluorinated  GHG 
emission  rate  during  the  test  by  the 
hourly  process  activity  rate  during  the 
test  runs.  For  batch  processes,  divide 
the  fluorinated  GHG  emissions  by  the 
process  activity  rate  for  the  batch  runs. 


Y  ^py _ 

1  V  ^^^^y^^EmissionTest  , 
r 


(Eq.L-15) 
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Where: 

EFpv  =  Average  emission  factor  for 
fluorinated  GHG  f  emitted  from  process 
vent  V  during  production  process  i  (kg 
emitted/kg  product). 

Epv  =  Mass  of  fluorinated  GHG  f  emitted 
from  process  vent  v  from  production 
process  i  during  the  emission  test  during 
test  run  r,  for  either  continu«us  or  batch 


(kg  emitted/hr  for  continuous,  kg 
emittedAjatch  for  batch). 

ActivityEmissionTesi  =  Process  feed,  process 
production,  or  other  process  activity  rate 
during  the  emission  test  during  test  run 
r  (e.g.,  kg  product/hr  for  continuous, 
calculated  in  Equation  L-13  of  this 
section,  kg  product Aiatch  for  batch, 
calculated  in  Equation  L-14  of  this 
section). 


r  =  Number  of  test  runs  (j.e.,  batches) 
performed  during  the  emission  test. 

(iv)  You  must  calculate  fluorinated 
GHG  emissions  for  the  process  vent  for 
the  reporting  period  by  multiplying  the 
process-vent-specific  emission  factor  by 
the  total  process  activity,  as  applicable, 
for  the  reporting  period,  using  Equation 
L-16  of  this  section. 


^PV-RptPeriod  “  ^^PV  *  ^^^^^^O'RptPeriod  L-16) 


Where: 

Epv-RptPeriod  =  Mass^of  fluorinated  GHG  f 
emitted  from  process  vent  v  from 
production  process  i,  for  the  reporting 
period,  either  monthly  or  annually  (kg/ 
month  or  kg/year). 

EFpv  =  Average  emission  factor  for 

fluorinated  GHG  f  emitted  from  process 


vent  V  during  production  process  i  (kg 
emitted/activity)  (e.g.,  kg  emitted/kg 
product). 

ActivityRpu>eriod  =  Process  feed,  process 
production,  or  other  process  activity 
during  the  reporting  period. 

(v)  If  the  process  vent  is  vented  to  a 
destruction  device,  apply  the 


demonstrated  destruction  efficiency  of 
the  device  to  the  fluorinated  GHG 
emissions  for  the  process  vent,  using 
Equation  L-17  of  this  section.  You  may 
apply  the  destruction  efficiency  only  to 
the  portion  of  the  process  activity  that 
is  vented  to  the  destruction  device  (i.e., 
controlled). 


^PV-RptPeriod  -  EFpy  *  {^Activity +  Activity DE)^  (Eq.  L-17) 


Where: 

Epv-RptPeriod  =  Mass  of  fluorinated  GHG  f 
emitted  from  process  vent  v  from 
production  process  i,  for  the  reporting 
period,  either  monthly  or  annually, 
considering  destruction  efficiency  (kg/ 
month  or  kg/year). 

EFpv  =  Emission  factor  for  fluorinated  GHG 
f  emitted  from  process  vent  v  during 
production  process  i  (kg  emitted/kg 
^  product). 

ActivityRptPeriod-u  =  Total  process  feed, 
process  production,  or  other  process 
activity  during  the  reporting  period  for 
which  the  process  vent  is  not  vented  to 
the  destruction  device  (e.g.,  kg  product). 

ActivityRptPeriodc  =  Total  process  feed, 
process  production,  or  other  process 
activity  during  the  reporting  period  for 
which  the  process  vent  is  vented  to  the 
destruction  device  (e.g.,  kg  product). 

DE  =  Demonstrated  destruction  efficiency 
of  the  destruction  device  (weight 
fraction). 

(vi)  Sum  the  emissions  from  all 
process  vents  in  the  process  for  the 
reporting  period  to  estimate  total 
fluorinated  GHG  process  emissions, 
using  Equation  L-18  of  this  section. 

V 

Epfi  =  X  Epv-RptPeriod  (Eq-  L-18) 

1 

Where: 


Epf,  =  Mass  of  fluorinated  GHG  f  emitted 
from  production  process  i,  for  the 
reporting  period,  either  monthly  or 
annually  (kg). 

Epv-RptPeriod  =  Mass  of  fluorinated  GHG  f 
emitted  from  process  vent  v  from 
production  process  i,  for  the  reporting 
period,  either  monthly  or  annually, 
considering  destruction  efficiency  (kg/ 
month  or  1^/year). 

V  =  Number  of  process  vents  in  production 
process  i. 

(vii)  Sum  the  emissions  from  all 
processes  for  the  reporting  period  to 
estimate  total  fluorinated  GHG  process 
vent  emissions,  using  Equation  L-19  of 
this  section. 

=  (Eq.L-19) 

1 

Where: 

Ep  =  Mass  of  fluorinated  GHG  f  emitted 
from  all  process  vents  at  the  facility,  for 
the  reporting  period,  either  monthly  or 
annually  (kg). 

Epij  =  Mass  of  fluorinated  GHG  f  emitted 
from  production  process  i,  for  the 
reporting  period,  either  monthly  or 
annually  (kg). 

i  =  Number  of  production  processes  i  at  the 
facility. 

(4)  Process-vent-specific  emission 
calculation  factor  method.  For  each 


process  vent,  determine  fluorinated 
GHG  emissions  by  calculations  and 
determine  the  process  activity  rate,  such 
as  the  feed  rate,  production  rate,  or 
other  process  activity  rate,  associated 
with  the  emission  rate. 

(i)  You  must  calculate  uncontrolled 
emissions  of  fluorinated  GHG  by 
individual  process  vent,  Epv,  using 
measurements  and/or  calculations  based 
on  chemical  engineering  principles  and 
chemical  property  data  or  you  may 
conduct  an  engineering  assessment, 
using  the  procedures  in  paragraphs 
(b){ll(i)  or  (ii)  of  this  section,  except 
paragraph  (b)(l)(ii)(C)  of  this  section. 
The  uncontrolled  emissions  must  be 
based  on  a  typical  batch  or  production 
rate  under  a  defined  operating  scenario. 
The  process  activity  rate  associated  with 
the  uncontrolled  emissions  must  be 
determined.  All  data,  assumptions,  and 
procedures  used  in  the  calculations  or 
engineering  assessment  shall  be 
documented  according  to  §98.127. 

(ii)  You  must  calculate  a  site-specific, 
process-vent-specific  emission 
calculation  factor  for  each  process  vent, 
in  kg  of  fluorinated  GHG  per  activity 
rate  (e.g.,  kg  of  feed  or  production)  as 
applicable,  using  Equation  L-20  of  this 
section. 


ECFpy  = - -  (Eq-  L-20) 

Activity^^  presentative 
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Where: 

ECFpv  =  Emission  calculation  factor  for 
fluorinated  GHG  f  emitted  from  process 
vent  V  during  production  process  i  (kg 
emitted/kg  product). 

Epv  =  Average  mass  of  fluorinated  GHG  f 
emitted,  based  on  calculations,  from 
process  vent  v  from  production  process 
i  during  the  period  or  batch  for  which 


Where: 

Epv-RptPeriod  =  Mass  of  fluorinated  GHG  f 
emitted  from  process  vent  v  from 
production  process  i,  for  the  reporting 
period,  either  monthly  or  annually  (kg/ 
month  or  kg/year). 

ECFpv  =  Emission  calculation  factor  for 
fluorinated  GHG  f  emitted  from  process 


emissions  were  calculated,  for  either 
continuous  or  batch  (kg  emitted/hr  for 
continuous,  kg  emitted/batch  for  batch). 

ActivityRepresenutive  =  ProCoss  feed,  process 
production,  or  otlier  process  activity  rate 
corresponding  to  average  mass  of 
emissions  based  on  calculations  (e.g.,  kg 
product/hr  for  continuous,  kg  product/ 
batch  for  batch). 


vent  V  during  production  process  i  (kg 
emitted/activity)  (e.g.,  kg  emitted/kg 
product). 

ActivityRpo^eriod  =  Process  feed,  process 
production,  or  other  process  activity 
during  the  reporting  period. 

(iv)  If  the  process  vent  is  vented  to  a 
destruction  device,  apply  the 


(iii)  You  must  calculate  fluorinated 
GHG  emissions  for  the  process  vent  for 
the  reporting  period  by  multiplying  the 
process-vent-specific  emission 
calculation  factor  by  the  total  process 
activity,  as  applicable,  for  the  reporting 
period,  using  Equation  L-21  of  this 
section. 


L-21) 

demonstrated  destruction  efficiency  of 
the  device  to  the  fluorinated  GHG 
emissions  for  the  process  vent,  using 
Equation  L-22  of  this  section.  You  may 
apply  the  destruction  efficiency  only  to 
the  portion  of  the  process  activity  that 
is  vented  to  the  destruction  device  (i.e., 
controlled).  • 


Epv-Rp, Period  =  ECFpy  *  Activitypp,p^,i^  (Eq. 


^PV-RptPeriod  “  ECFpy  *  [Activity +  Activity pp^pg^i^d-C  *  (Eq-  L-22) 


Where: 

Epv-Rpiperiod  =  Mass  of  fluorinated  GHG  f 
emitted  from  process  vent  v  from 
production  process  i,  for  the  reporting 
period,  either  monthly  or  annually, 
considering  destruction  efficiency  (kg/ 
month  or  kg/year). 

ECFpv  =  Emission  calculation  factor  for 

fluorinated  GHG  f  emitted  from  process 
vent  V  during  production  process  i  (kg 
emitted/kg  product). 

ActivityRpa>eriod-u  =  Total  process  feed, 
process  production,  or  other  process 
activity  during  the  reporting  period  for 
which  the  process  vent  is  not  vented  to 
the  destruction  device  (e.g.,  kg  product). 
ActivityRp,period-c  =  Total  process  feed, 
process  production,  or  other  process 
activity  during  the  reporting  period  for 
which  the  process  vent  is  vented  to  the 
destruction  device  (e.g.,  kg  product). 

DE  =  Demonstrated  destruction  efficiency  of 
the  destruction  device  (weight  fraction). 

(v)  Sum  the  fluorinafed  GHG 
emissions  from  all  process  vents  in  the 
process  for  the  reporting  period  to 
estimate  total  process  emissions,  using 
Equation  L-23  of  this  section. 

V 

^Pfi  -  ^^PV-RptPeriod  (Efl-  L-23) 

1 

Where: 

Epf,  =  Mass  of  fluorinated  GHG  f  emitted  from 
production  process  i,  for  the  reporting 
period,  either  monthly  or  annually  (kg). 
Epv-RpiPeriod  =  Mass  of  fluorinated  GHG  f 
emitted  from  process  vent  v  from 
production  process  i,  for  the  reporting 
period,  either  monthly  or  annually, 
considering  destruction  efficiency  (kg/ 
month  or  kg/ year). 

V  =  Number  of  process  vents  in  production 
process  i. 


(vi)  Sum  the  emissions  from  all 
processes  for  the  reporting  period  to 
estimate  total  fluorinated  GHG  process 
emissions,  using  Equation  L-24  of  this 
section. 

(Eq.L-24) 

1 

Where: 

Ep  =  Mass  of  fluorinated  GHG  f  emitted  from 
all  processes  at  the  facility,  for  the 
reporting  period,  either  monthly  or 
annually  (kg). 

Epij  =  Mass  of  fluorinated  GHG  f  emitted  from 
producftion  process  i,  for  the  reporting 
period,  either  monthly  or  annually  (kg), 
i  =  Number  of  production  processes  i  at  the 
facility. 

(c)  Calculate  fluorinated  GHG 
emissions  for  equipment  leaks  (EL).  If 
you  comply  with  paragraph  (b)  of  this 
section,  you  must  calculate  the 
fluorinated  GHG  emissions  from  pieces 
of  equipment  associated  with  processes 
covered  under  this  subpart  emd  in 
fluorinated  GHG  service.  The  emissions 
from  equipment  leaks  must  be 
calculated  using  one  of  the  following 
methods  in  the  Protocol  for  Equipment 
Leak  Emission  Estimates,  U.S. 
Environmental  Protection  Agency,  EPA 
Publication  No.  EPA-453/R-95-017, 
November  1995:  the  Screening  Ranges 
Approach:  the  EPA  Correlation 
Approach;  or  the  Unit-Specific 
Correlation  Approach.  You  may  not  use 
the  procedure  in  the  protocol  for 
Average  Emission  Factor  Approach. 

(1)  You  must  develop  response  factors 
for  each  fluorinated  GHG  or  for  each 


surrogate  to  be  measured  using  EPA 
Method  21,  40  CFR  part  60,  Appendix 
A-7.  For  each  fluorinated  GHG 
measured,  the  response  factor  shall  be 
less  than  10.  The  response  factor  is  the 
ratio  of  the  known  concentration  of  a 
fluorinated  GHG  to  the  observed  meter 
reading  when  measured  using  an 
instrument  calibrated  with  the  reference 
compound. 

(2)  You  must  collect  information  on  # 
the  number  of  each  type  of  equipment; 
the  service  of  each  piece  of  equipment 
(gas,  light  liquid,  heavy  liquid);  the 
concentration  of  each  fluorinated  GHG 
in  the  stream;  and  the  time  period  each 
piece  of  equipment  was  in  service. 
Depending  on  which  approach  you 
follow,  you  must  collect  information  for 
equipment  on  the  associated  screening 
data  concentrations  for  greater  than  or 
equal  to  10,000  ppmv  and  associated 
screening  data  concentrations  for  less 
than  10,000  ppmv;  associated  actual 
screening  data  concentrations;  and 
associated  screening  data  and  leak  rate 
data  [i.e.,  bagging)  used  to  develop  a 
unit-specific  correlation. 

(3)  Calculate  and  sum  the  emissions 
of  each  fluorinated  GHG  in  kg/yr  for 
equipment  pieces  for  all  processes.  Eel- 

(d)  Calculate  total  fluorinated  GHG 
emissions  for  the  facility/source 
category.  Estimate  annually  the  total 
mass  of  fluorinated  GHG  emissions  from 
process  vents  in  either  paragraph  (c)(3) 
or  (c)(4)  of  this  section,  as  appropriate, 
and  from  equipment  leak  emissions  in 
paragraph  (d)  using  Equation  L-25  of 
this  section. 
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E  =  Ep+Eel  (Eq.L-25) 

Where: 

E  =  Total  mass  of  each  fluorinated  GHG  f , 
emitted  from  the  facility,  annual  basis 
(kg/year). 

Ep  =  Mass  of  fluorinated  GHG  f  emitted  from 
all  process  vents  at  the  facility,  annually 
(kg). 

Eel  =  Mass  of  fluorinated  GHG  f  emitted  from 
equipment  leaks  for  pieces  of  equipment 
for  the  facility,  annually  (kg/year). 

(e)  Calculate  fluorinated  GHG 
emissions  from  destruction  of 
fluorinated  GHGs  that  were  previously 
“produced”  as  defined  at  98.410(b). 
Estimate  annually  the  total  mass  of 
fluorinated  GHGs  emitted  from 
destruction  of  fluorinated  GHGs  that 
were  previously  “produced”  as  defined 
at  98.410(b)  using  Equation  L-26  of  this 
section: 

*  (I  -  DE)  (Eq.  L-26) 

Where: 

Ed  =  The  mass  of  fluorinated  GHGs  emitted 
annually  from  destruction  of  fluorinated 
GHGs  that  were  previously  “produced” 
as  defined  at  98.410(b)  (metric  tons). 

REd  =  The  mass  of  fluorinated  GHGs  that 

were  previously  “produced”  as  defined  at 
98.410(b)  and  that  are  fed  annually  into 
the  destruction  device  (metric  tons). 

DE  =  Destruction  efficiency  of  the  destruction 
device  (fraction). 

§  98.1 24  Monitoring  and  QA/QC 
requirements. 

(a)  Initial  scoping  test  for  fluorinated 
GHGs.  You  must  conduct  an  initial 
scoping  test  to  identify  all  fluorinated 
GHGs  that  may  be  generated  from 
processes  that  are  subject  to  this  subpart 
and  that  have  uncontrolled  emissions 
(j.e.,  pre-control  emissions  levels)  of  1.0 
metric  ton  or  more  of  fluorinated  GHGs. 
For  each  process,  you  must  conduct  the 
initial  scoping  test  on  the  stream(s) 
(including  process  streams  or  destroyed 
streams)  or  process  vent(s)  that  would 
be  expected  to  individually  or 
collectively  contain  all  of  the 
fluorinated  GHG  by-products  of  the 
process.  Initial  scoping  testing  must  be 
conducted  according  to  the  procedures 
in  paragraph  (c)(4)(v)  of  this  section. 

(o)  Mass  Balance  monitoring.  If  you 
determine  fluorinated  GHG  emissions 
using  the  mass  balance  method  under 
§  98.123(a),  you  must  estimate  the  total 
mass  of  each  fluorinated  GHG  emitted 
from  the  process  at  least  monthly. 

(1)  You  must  conduct  the  following 
mass  measurements  on  a  monthly  or 
more  frequent  basis  using  flowmeters, 
weigh  scales,  or  a  combination  of 
volumetric  and  density  measurements 
with  accuracy  and  precision  that  allow 
the  facility  to  meet  the  error  criteria  in 
§  98.123(a): 


(i)  Total  mass  of  each  fluorinated  GHG 
produced  shall  be  estimated  using  the 
methods  and  measurements  set  forth  in 
§  98.413(a)  and  (b)  and  in  §  98.414(a) 
and  (b).  For  each  fluorinated  GHG,  the 
mass  produced  used  for  the  mass- 
balance  calculation  shall  be  the  same  as 
the  mass  produced  that  is  reported 
under  suhpart  OO. 

(ii)  Total  mass  of  each  reactant  fed 
into  die  production  process  shall  be 
measured. 

(iii)  Total  mass  of  each  reactant 
permanently  removed  from  the 
production  process  shall  be  measured. 

(iv)  If  the  waste  permanently  removed 
from  the  production  process  and  fed 
into  the  destruction  device-contains 
more  than  trace  concentrations  of 
fluorinated  GHG  product,  then  the  mass 
of  waste  fed  into  the  destruction  device 
shall  be  measured. 

(v)  If  a  by-product  is  responsible  for 
yield  loss  and  occurs  in  any  stream 
(including  process  steams,  emissions 
streams,  or  destroyed  streams)  in  more 
than  trace  concentrations,  then  the  mass 
flow  of  each  stream  that  contains  more 
than  trace  concentrations  of  the  by¬ 
product  shall  be  measured. 

(vi)  If  a  by-product  is  a  fluorinated 
GHG  (other  than  HFC-23  generated 
during  HCFC-22  production),  occurs  in 
more  than  trace  concentrations  in  any 
stream  (including  process  streams, 
emissions  streams,  or  destroyed 
streams),  occurs  in  more  than  trace 
concentrations  in  any  stream  that  is 
recaptured  or  is  fed  into  a  destruction 
device,  and  is  not  completely 
recaptured  or  completely  destroyed, 
then  the  mass  flow  of  each  stream  that 
contains  more  than  trace  concentrations 
of  the  by-product  and  that  is  recaptured 
or  is  fed  into  the  destruction  device 
shall  be  measured. 

(2)  The  following  concentration 
measurements  shall  be  measured  on  a 
regular  basis  using  equipment  and 
methods  (e.g.,  gas  chromatography)  with 
an  accuracy  and  precision  that  allow  the 
facility  to  meet  the  error  criteria  in 
§  98.123(a): 

(i)  If  the  waste  permanently  removed 
from  the  production  process  and  fed 
into  the  destruction  device  contains 
more  than  trace  concentrations  of 
fluorinated  GHG  product  and  if  the 
stream  mass  includes  more  than  trace 
concentrations  of  materials  other  than 
the  product,  then  the  concentration  of 
the  product  shall  be  measured. 

(ii)  If  a  by-product  is  responsible  for 
yield  loss  and  occurs  in  any  stream 
(ipcluding  process  streams,  emissions 
streams,  or  destroyed  streams)  in  more 
than  trace  concentrations  and  if  the 
stream  mass  includes  more  than  trace 
concentrations  ofmaterials  other  than 


the  by-product,  then  the  concentration 
of  the  by-product  shall  be  measured. 

(iii)  If  a  by-product  is  a  fluorinated 
GHG,  occurs  in  more  than  trace 
concentrations  in  any  stream  (including 
process  streams,  emissions  streams,  or 
destroyed  streams),  occurs  in  more  than 
trace  concentrations  in  any  stream  that 
is  recaptured  or  is  fed  into  a  destruction 
device,  and  is  not  completely 
recaptured  or  completely  destroyed,  and 
if  the  measured  stream  mass  includes 
more  than  trace  concentrations  of 
materials  other  than  the  by-product, 

•then  the  concentration  of  the  by-product 
shall  be  measured. 

(c)  Emission  factor  testing.  If  you 
determine  fluorinated  GHG  emissions 
using  the  site-specific  process-vent- 
specific  emission  factor,  you  must  meet 
the  requirements  in  paragraphs  (c)(1) 
through  (c)(8)  of  this  section. 

(1)  Process  vent  testing.  Conduct  an 
emissions  test  every  5  years  that  is 
based  on  representative  performance 
(i.e.,  performance  based  on  the  normal 
operating  scenario)  of  the  affected 
process.  For  each  continuous  process 
vent,  develop  a  process-vent-specific 
emission  factor  for  the  representative 
operating  scenario.  For  each  batch 
process  vent,  develop  a  process-vent- 
specific  emission  factor  for  the 
representative  operating  scenario,  i.e., 
the  typical  batch  process.  Atypical 
events,  such  as  process  shutdowns  or 
startups,  may  be  included  in  the 
monitoring  for  batch  processes  and  may 
be  included  for  continuous  process,  if 
the  monitoring  is  sufficiently  long  or 
comprehensive  to  ensure  that  such 
events  are  not  overrepresented  in  the 
emission  factor.  Malfunction  events 
shall  not  be  included  in  the  monitoring. 

(2)  Different  operating  conditions. 
Develop  separate  process-vent-specific 
emission  factor  for  other  operating 
scenarios  as  needed.  If  your  process 
operates  under  different  conditions  as 
part  of  normal  operations,  you  must 
perform  emission  testing  and  develop 
separate  emission  factors  for  these 
different  process  operating  scenarios. 

For  continuous  process  vents,  determine 
the  emissions  based  on  the  process 
activity  at  each  specific  different 
condition.  For  batch  process  vents, 
determine  emissions  based  on  the 
process  feed  rate,  process  production 
rate,  or  other  process  activity  rate  for 
each  typical  batch  operating  scenario 
[i.e.,  each  specific  condition). 

(3)  Number  of  runs.  For  continuous 
processes,  sample  the  process  vent  for  a 
minimum  of  3  runs  of  1  hour  each.  For 
batch  processes,  sample  the  process 
vent  for  all  emission  episodes  over  a 
minimum  of  3  complete  batch  cycles.  If 
the  RSD  of  the  eihission  factor 
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calculated  based  on  the  first  3  runs  is 
greater  than  or  equal  to  0.2  for  the 
emissions  factor,  continue  to  sample  the 
process  vent  for  an  additional  3  runs  of 
1  hour  each  or  an  additional  3  hatch 
cycles.  If  more  than  one  fluorinated 
GHG  is  measured,  and  if  all  measured 
fluorinated  GHGs  have  GWPs  listed  in 
Table  A-1,  the  emissions  factor  and 
RSD  shall  he  expressed  in  terms  of  total 
COi  equivalents.  Otherwise,  the 
emissions  factor  and  RSD  shall  he 
expressed  in  terms  of  kilograms  of  each 
species. 

(4)  Emission  Test  Methods.  Conduct  - 
the  emissions  testing  using  the 
following  methods; 

(i)  Sample  and  velocity  traverses.  Use 
EPA  Method  1  or  1 A  in  Appendix  A- 

1  of  40  CFR  part  60. 

(ii)  Velocity  and  volumetric  flow 
rates.  Use  EPA  Method  2,  2A,  2B,  2C,  or 
2D,  2F,  or  2G  in  Appendix  A-1  of  40 
CFR  part  60.  Alternatives  that  may  be 
used  for  determining  flow  rates  include 
Other  Test  Method  24  {OTM-24) 
(incorporated  by  reference,  see  §  98.7) 
and  Emission  Measurement  Center 
Alternative  Test  Method  (EMC  ALT- 
012)  (incorporated  by  reference,  see 
§98.7). 

(iii)  Gas  analysis.  Use  EPA  Method  3, 
3A,  or  3B  in  Appendix  A-1  of  40  CFR 
part  60. 

(iv)  Stack  gas  moisture.  Use  EPA 
Method  4  in  Appendix  A-1  of  40  CFR 
part  60. 

(v)  Fluorinated  GHG  concentrations. 
Use  EPA  Method  18  (with  GC  and  either 
MS  or  ECD)  in  Appendix  A— 1  of  40  CFR 
part  60;  EPA  Method  320  in  Appendix 
A  of  40  CFR  part  63;  Draft  EPA  DRE 
Protocol;  or  ASTM  D6348-03 
(incorporated  hy  reference  in  §  98.7). 

(vi)  Alternative  fluorinated  GHG 
concentration  methods.  Alternatives 
that  may  be  used  for  determining 
fluorinated  GHG  concentrations  include 
EPA  TO-15  or  other  alternative  test 
methods  conducted  in  conjunction  with 
EPA  Method  301  for  validation. 

(5)  Process  activity  measurements. 
Determine  the  mass  rate  of  process  feed, 
process  production,  or  other  process 
activity  as  applicable  during  the  test 
using  flow  meters,  weigh  scales,  or  other 
measurement  devices  or  instruments 
with  an  accuracy  and  precision  of  ±1 
percent  of  full  scale  or  better.  These 
devices  may  be  the  same  plant 
instruments  or  procedures  that  are  used 
for  accounting  purposes  (such  as  weigh 
hoppers,  belt  weigh  feeders, 
combination  of  volume  measurements 
and  bulk  density,  etc.)  if  these  devices 
or  procedures  meet  the  requirement.  For 
monitoring  ongoing  process  activity,  use 
flow  meters,  weigh  scales,  or  other 
measurement  devices  or  instruments 


with  an  accuracy  and  precision  of  ±1 
percent  of  full  scale  or  better. 

(6)  Sample  each  process.  If  process 
vents  firom  separate  processes  are 
manifolded  together  to  a  common  vent 
or  to  a  common  destruction  device,  you 
must  sample  each  process  in  the  ducts 
before  the  emissions  are  combined, 
sample  when  only  one  process  is 
operating,  or  sample  the  combined 
emissions  at  representative 
combinations  of  capacity  utilizations  for 
all  the  processes.  If  the  last  option  is 
selected,  3  times  n  test  runs  shall  be 
required,  where  n  is  the  number  of 
processes  feeding  into  the  common  vent 
or  destruction  device,  and  the  process- 
vent-specific  emission  factor  shall  be 
applied  whenever  one  or  more  of  the 
processes  is  operating.  In  this  case, 
calculate  the  emission  factor  for  each 
sample  by  dividing  the  total  emissions 
by  the  summed  process  activity  across 
the  processes  venting  to  the  common 
vent.  Derive  the  process-vent-specific 
emission  factor  by  averaging  the  3n 
emission  factors. 

(7)  Emission  test  results.  The  results 
of  an  emission  test  must  include  the 
analysis  of  samples,  determination  of 
emissions,  and  raw  data.  The  emissions 
test  report  must  contain  all  information 
and  data  used  to  derive  the  process- 
vent-specific  emission  factor,  as  well  as 
key  process  conditions  during  the  test. 
Key  process  conditions  include  those 
that  are  normally  monitored  for  process 
control  purposes  and  may  include  but 
are  not  limited  to  yields,  pressures, 
temperatures,  etc.  (e.g.,  of  reactor 
vessels,  distillation  columns). 

(8)  Previous  measurements.  If  you 
have  conducted  an  emissions  test  less 
than  5  years  before  the  effective  date  of 
this  rule,  and  the  emissions  testing 
meets  the  requirements  in  p^agraph 

(c)(1)  through  (7)  of  this  section,  you  . 
may  use  the  previous  emissions  testing 
to  develop  process-vent-specific 
emission  factors. 

(d)  Emission  calculation  factor 
monitoring.  If  you  determine  fluorinated 
GHG  emissions  using  the  site-specific 
process-vent-specific  emission 
calculation  factor,  you  must  meet -the 
requirements  in  paragraphs  (d)(1) 
through  (d)(3)  of  this  section. 

(1)  Revise  the  emission  calculation  ' 
factor  for  each  process  every  5  years 
based  on  representative  operation  [i.e., 
performance  based  on  the  normal 
operating  scenario)  of  the  affected 
process.  For  each  continuous  process 
vent,  develop  the  emission  calculation 
factor  for  the  representative  operating 
scenario.  For  e&ch  batch  process  vent, 
develop  the  emission  calculation  factor 
for  the  representative  operating 
scenario,  i.e.,  the  typic^  batch  process. 


(2)  Different  operating  conditions. 

You  must  develop  separate  emissions 
calculation  factors  for  other  operating 
scenarios  as  needed.  If  your  process 
operates  under  different  conditions  as 
part  of  normal  operations,  you  must 
conduct  emissions  calculations  and 
develop  separate  emission  factors  for 
these  different  process  Operating 
scenarios.  For  continuous  process  vents, 
determine  the  emissions  based  on  the 
process  activity  at  each  specific 
different  condition.  For  batch  process 
vents,  determine  emissions  based  on  the 
process  feed  rate,  process  production 
rate,  or  other  process  activity  rate  for 
each  typical  batch  operating  scenario 
and  for  each  non-typical  batch  operating 
scenario  (j.e.,  each  specific  condition). 

(3)  Process  activity  measurements. 

Use  flow  meters,  weigh  scales,  or  other 
measurement  devices  or  instruments 
with  an  accuracy  and  precision  of  ±1 
percent  of  full  scale  or  better  for 
monitoring  ongoing  process  activity. 

(e)  Emission  monitoring  for  pieces  of 
equipment.  Conduct  the  screening  level 
concentration  measurements  using  EPA 
Method  21  in  40  CFR  part  60,  appendix 
A-7  to  determine  the  screening  level 
concentration  data  or  actual  screening 
level  concentration  data  for  the 
Screening  Ranges  Approach  or  the  EPA 
Correlation  Approach.  Conduct  the 
screening  level  concentration 
measurements  using  EPA  Method  21 
and  the  bagging  procedures  to  measure 
mass  emissions  for  developing  the  Unit- 
Specific  Correlation  Approach  in  the 
Protocol  for  Equipment  Leak  Emission 
Estimates,  U.S.  Environmental 
Protection  Agency,  EPA  Publication  No. 
EPA-453/R-95-017,  November  1995. 
Concentration  measurements  of  bagged 
samples  must  be  conducted  using  gas 
chromatography  following  EPA  Method 
18  analytical  procedures.  Use  methane 
as  the  calibration  gas. 

(f)  Destruction  device  performance 
testing.  If  you  vent  fluorinated  GHG 
emissions  or  otherwise  feed  fluorinated 
GHGs  into  a  destruction  device  and 
apply  the  destruction  efficiency  of  the 
device  in  §  98.123,  you  must  conduct  an 
emissions  test  every  5  years  to 
determine  the  destruction  efficiency. 

(1)  You  must  sample  the  inlet  and 
outlet  of  the  destruction  device  for  a 
minimum  of  three  runs  of  1  hour  each 
to  determine  the  destruction  efficiency. 
You  must  conduct  the  emissions  testing 
using  the  methods  in  paragraph  (c)(4)  of 
this  section.  To  determine  the 
destruction  efficiency,  emission  testing 
shall  be  conducted  when  operating  at. 
high  loads  reasonably  expected  to  occur 
(i.e.,  representative  of  high  total . 
fluorinated  GHG  load  that- will  be  sent 
to  the  device)  and  when  destroying  the. 
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most-difficult-to-destroy  fluorinated 
GHG  (or  a  surrogate  that  is  still  more 
difficult  to  destroy)  that  is  fed  into  the 
device  from  the  processes  subject  to  this 
subpart. 

(2)  Previous  testing.  If  you  have 
conducted  an  emissions  test  within  the 
last  5  years  prior  to  the  effective  date  of 
this  rule,  and  the  emissions  testing 
meets  the  requirements  in  paragraph 

(f)(1)  of  this  section,  you  may  use  the 
destruction  efficiency  determined 
during  this  previous  emissions  testing. 

(3)  Part  264,  266,  and  270  principal 
organic  hazardous  constituent  (POHC) 
testing.  If  a  destruction  device  used  to 
destroy  fluorinated  GHG  is  subject  to  40 
CFR  part  264  or  266  and  is  permitted 
under  40  CFR  part  270  with  a 
demonstrated  DRE  of  at  least  99.99 
percent  for  the  most-difficult-to-destroy 
fluorinated  GHG  fed  into  the  'device 
from  the  processes  subject  to  this 
subpart,  the  emissions  testing  under 
paragraph  (f)(1)  of  this  section  is  not 
required  and  you  may  use  the 
destruction  efficiency  determined 
during  this  previous  testing. 

(4)  Hazardous  Waste  Combustor 
testing.  If  a  destruction  device  used  to 
destroy  fluorinated  GHG  is  subject  to  40 
CFR  part  63,  subpart  FEE  and  has  a 
demonstrated  DI^  of  at  least  99.99 
percent  for  the  most-difficult-to-destroy 
fluorinated  GHG  fed  into  the  device 
from  the  processes  subject  to  this 
subpart,  the  emissions  testing  under 
paragraph  (f)(1)  of  this  section  is  not 
required  and  you  may  use  the 
destruction  efficiency  determined 
during  this  previous  testing. 

(5)  Process  change.  For  process 
changes  that  require  a  new  or  revised 
operating  scenario,  you  must  determine 
whether  the  concentrations  and  the 
fluorinated  gas  compounds  vented  to 
the  destruction  device  following  the 
process  change  affects  the  DE  (i.e., 
compare  the  post-process-change 
fluorinated  GHG  load  and  the  most- 
difficult-to-combust  fluorinated  GHG 
with  the  test  conditions).  If  the 
operating  conditions  and  DE 
demonstrated  in  the  destruction  device 
performance  testing  are  not  sufficient  to 
achieve  the  DE  for  the  concentrations 
and  fluorinated  gas  compounds  vented 
to  the  destruction  device  following  the 
process  change  then,  you  must  conduct 
another  emissions  test  to  demonstrate 
the  DE. 

(g)  Mass  of  previously  produced 
fluorinated  GHGsfed  into  destruction 
device.  You  must  measure  the  mass  of 
fluorinated  GHGs  that  are  fed  into  the 
destruction  device  and  that  were 
previously  produced  as  defined  at 
98.410(b).  Such  fluorinated  GHGs 
include  but  are  not  limited  to  quantities 


that  are  shipped  to  the  facility  by 
another  facility  for  destruction  and 
quantities  that  are  returned  to  the 
facility  for  reclamation  but  are  found  to 
be  irretrievably  contaminated  and  are 
therefore  destroyed.  You  must  use 
flowmeters,  weigh  scales,  or  a 
combination  of  volumetric  and  density 
measurements  with  an  accuracy  and 
precision  of  1  percent  of  full  scale  or 
better.  If  the  measured  mass  includes 
more  than  trace  concentrations  of 
materials  other  than  the  fluorinated 
GHG  being  destroyed,  you  must 
measure  the  concentrations  of 
fluorinated  GHG  being  destroyed.  You 
must  multiply  this  concentration  (mass 
fraction)  by  the  mass  measurement  to 
obtain  the  mass  of  the  fluorinated  GHG 
fed  into  the  destruction  device. 

(h)  Emissions  due  to  deviations  of 
destruction  device.  In  their  estimates  of 
the  mass  of  fluorinated  GHG  destroyed, 
fluorinated  GHG  production  facilities 
that  destroy  fluorinated  GHGs  shall 
account  for  any  temporary  reductions  in 
the  destruction  efficiency  that  result 
from  any  malfunctions  of  the 
destruction  device,  including  deviations 
from  the  operating  conditions  defined  in 
State  or  local  permitting  requirements 
and/or  oxidizer  manufacturer 
specifications. 

(i)  Emissions  due  to  process  startup, 
shutdown,  or  malfunctions.  Fluorinated 
GHG  production  facilities  shall  account 
for  fluorinated  GHG  emissions  that 
occur  as  a  result  of  startups,  shutdowns, 
and  malfunctions,  either  recording 
fluorinated  GHG  emissions  during  these 
events,  or  documenting  that  these 
events  do  not  result  in  significant 
fluorinated  GHG  emissions. 

(j)  Initial  scoping  testing,  emissions 
testing,  and  emissions  factor 
development  must  be  completed  by 
December  31,  2011. 

Ck)  Calibrate  all  flow  meters,  weigh 
scales,  and  combinations  of  volumetric 
and  density  measures  using  monitoring 
instruments  traceable  to  the 
International  System  of  Units  (SI) 
through  the  National  Institute  of 
Standards  and  Technology  (NIST)  or 
other  recognized  national  measurement 
institute.  Recalibrate  all  flow  meters, 
weigh  scales,  and  combinations  of 
volumetric  and  density  measures  at  the 
minimum  frequency  specified  by  the 
manufacturer.  Use  any  of  the  following 
applicable  flow  meter  test  methods  or 
the  calibration  procedures  specified  by 
the  flow  meter,  weigh-scale,  or  other 
volumetric  or  density  measure 
manufacturer. 

(1)  ASME  MFC-3M-2004,  • 
Measurement  of  Fluid  Flow  in  Pipes 
Using  Orifice,  Nozzle,  and  Venturi 
(incorporated  by  reference,'  see  §  98.7). 


(2)  ASME  MFC-4M-1986  (Reaffirmed 
1997),  Measurement  of  Gas,  Flow  by 
Turbine  Meters  (incorporated  by 
reference,  see  §  98.7). 

(3)  ASME-MFC-5M-1985, 

(Reaffirmed  1994),  Measurement  of 
Liquid  Flow  in  Closed  Conduits  Using 
Transit-Time  Ultrasonic  Flowmeters 
(incorporated  by  reference,  see  %  98.7). 

(4)  ASME  MFC-6M-1998, 
Measurement  of  Fluid  Flow  in  Pipes 
Using  Vortex  Flowmeters  (incorporated 
by  reference,  see  %  98.7). 

(5)  ASME  MFC-7M-1987  (Reaffirmed 
1992),  Measurement  of  Gas  Flow  by 
Means  of  Critical  Flow  Venturi  Nozzles 
(incorporated  by  reference,  see  §  98.7). 

(6)  ASME  MFC-9M-1988  (Reaffirmed 
2001),  Measurement  of  Liquid  Flow  in 
Closed  Conduits  by  Weighing  Method 
(incorporated  by  reference,  see  §98.7). 

(7)  ASME  MFC-1  lM-2006, 
Measurement  of  Fluid  Flow  by  Means  of 
Coriolis  Mass  Flowmeters  (incorporated 
by  reference,  see  §  98.7). 

(8)  ASME  MFC-1 4M-2003, 
Measurement  of  Fluid  Flow  Using  Small 
Bore  Precision  Orifice  Meters 
(incorporated  by  reference,  see  §  98.7). 

(l)  All  analytical  equipment,  ' 
including  gas  chromatographs,  GC/MS, 
GC/ECD,  FTIR  and  NMR  devices,  used 
to  determine  the  concentration  of 
fluorinated  GHG  in  streams  shall  be 
calibrated  at  least  monthly  through 
analysis  of  certified  standards  with 
known  concentrations  of  the  same 
chemicals  in  the  same  ranges  (fractions 
by  mass)  as  the  process  samples. 
Calibration  gases  prepared  from  a  high- 
concentration  certified  standard  using  a 
gas  dilution  system  that  meets  the 
requirements  specified  in  Method  205, 
40  CFR  Part  51,  Appendix  M  may  also 
be  used. 

(m)  For  calendar  year  2011 
monitoring,  you  may  follow  the 
provisions  of  §  98.3(d)(1)  through  (3)  for 
best  available  monitoring  methods 
rather  than  follow  the  monitoring 
requirements  of  this  section.  For 
purposes  of  subpart  L,  any  reference  to 
the  year  2010  in  §  98.3(d)(1)  through  (3) 
shall  mean  2011. 

§  98.1 25  Procedures  for  estimating 
missing  data. 

(a)  A  complete  record  of  all  measured 
parameters  used  in  the  GHG  emissions 
calculations  in  §  98.123  is  required. 
Therefore,  whenever  a  quality-assured 
value  of  a  required  paramet,pr  is 
unavailable,  a  substitute  data  value  for 
the  missing  parameter  shall  be  used  in 
the  calculations  as  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 
You  must  document  and  keep  records  of 
the  procedures  used  for  all  such 
estimates.  '  ■  ,  -  . 
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(b)  For  each  missing  value  of  the 
fluorinated  GHG  concentration,  the 
substitute  data  value  shall  be  the 
arithmetic  average  of  the  quality-assured 
values  of  that-  parameter  immediately 
preceding  and  immediately  following 
the  missing  data  incident. 

(c)  For  each  missing  value  of  the  mass 
produced,  fed  into  the  production 
process,  fed  into  the  transformation 
process,  fed  into  destruction  devices, 
sent  to  another  facility  for 
transformation,  or  sent  to  another 
facility  for  destruction,  the  substitute 
value  of  that  parameter  shall  be  a 
secondary  mass  measurement  where 
such  a  measurement  is  available.  For 
example,  if  the  mass  produced  is 
usually  measured  with  a  flowmeter  at 
the  inlet  to  the  day  tank  and  that 
flowmeter  fails  to  meet  an  accuracy  or 
precision  test,  malfunctions,  or  is 
rendered  inoperable,  then  the  mass 
produced  may  be  estimated  by 
calculating  the  change  in  volume  in  the 
day  tank  and  multiplying  it  by  the 
density  of  the  product.  Where  a 
secondary  mass  measurement  is  not 
available,  the  substitute  value  of  the 
parameter  shall  be  an  estimate  based  on 
a  related  parameter.  For  example,  if  a 
flowmeter  measuring  the  mass  fed  into 
a  destruction  device  is  rendered 
inoperable,  then  the  mass  fed  into  the 
destruction  device  may  be  estimated 
using  the  production  rate  and  the 
previously  observed  relationship 
between  the  production  rate  and  the 
mass  flow  rate  into  the  destruction 
device. 

§98.120  Dtit9  reporUng  requirements. 

(a)  All  facilities.  In  addition  to  the 
information  required  by  §  98.3(c),  you 
shall  report  the  following  information. 

(1)  The  chemical  identities  of  the 
contents  of  the  stream(s)  (including 
process,  emissions,  and  destroyed 
streams)  analyzed  under  the  initial 
scoping  test  of  fluorinated  GHG  at 
§  98.124(a),  by  process. 

(2)  The  location  and  function  of  the 
stream(s)  (including  process  streams, 
emissions  streams,  and  destroyed 
streams)  that  were  analyzed  under  the 
initial  scoping  test  of  fluorinated  GHG  at 
§  98.124(a),  by  process. 

(3)  The  annual  emissions  of  each 
fluorinated  GHG  by  process,  for 
equipment  leaks,  and  for  the  facility  as 
a  whole. 

(4)  The  method  used  to  determine  the 
mass  emissions  of  each  fluorinated 
GHG,  i.e.,  mass  balance,  process-vent- 
specihc  emission  factor,  or  process- 
vent-specific  emission  calculation 
factor,  for  each  process  and  process  vent 
at  the  facility. 


(5)  The  chemical  formula  and  total 
mass  produced  of  the  fluorinated  gas 
product  in  metric  tons,  by  chemical  and 
process. 

(b)  Reporting  for  mass  balance 
approach.  For  processes  whose 
emissions  are  determined  using  the 
mass-balance  approach  under 

§  98.123(a),  you  shall  report  the 
following  for  each  process: 

(1)  The  absolute  and  relative 
uncertainties  calculated  under 
paragraphs  §  98.123(a)(1)  through  (a)(4), 
as  well  as  the  data  (including  quantities 
and  their  uncertainties)  used  in  these 
calculations. 

(2)  The  balanced  chemical  equation 
that  describes  the  reaction  used  to 
manufacture  the  fluorinated  GHG 
product  (specifically,  the  equation  that 
provides  the  stoichiometric  coefficients 
in  Equation  L-7  of  this  subpart). 

(3)  The  total  mass  and  chemical 
formula  of  each  reactant  fed  into  the 
production  process  in  metric  tons,  by 
chemical. 

(4)  The  total  mass  of  each  reactant 
permanently  removed  from  the 
production  process  in  metric  tons,  by 
chemical. 

(5)  The  total  mass  of  the  fluorinated 
GHG  product  removed  from  the 
production  process  and  destroyed. 

(6)  The  mass  and  chemical  formula  of 
each  by-product  generated. 

(7)  The  mass  of  each  by-product 
destroyed  at  the  facility. 

(9)  The  mass  of  each  by-product 
recaptured  and  sent  off-site  for 
destruction. 

(10)  The  mass  of  each  by-product 
recaptured  for  other  purposes. 

(c)  Reporting  for  emission  factor  and 
emission  calculation  factor  approach. 
For  processes  whose  emissions  are 
determined  using  the  emission  factor 
approach  under  §  98.123(b)(3)  or  the 
emission  calculation  factor  under 

§  98.123(b)(4),  you  shall  report  the 
following  for  each  process: 

(1)  The  process  activity  used  to 
estimate  emissions  (e.g.,  tons  of  product 
produced  or  tons  of  reactant  consumed). 

(2)  The  site-specific,  process-vent- 
specific  emission  factor  or  emission 
calculation  factor  for  each  process  vent. 

(3)  The  mass  of  each  fluorinated  GHG 
emitted,  including  the  mass  of  each 
fluorinated  GHG  emitted  from 
equipment  leaks. 

(d)  Reporting  for  missing  data.  Where 
missing  data  have  been  estimated 
pursuant  to  §  98.125,  you  shall  report 
the  reason  the  data  were  missing,  the 
length  of  time  the  data  were  missing,  the 
method  used  to  estimate  the  missing 
data,  and  the  estimates  of  those  data. 

(e)  Reporting  of  destruction  device 
monitoring  data.  A  fluorinated  GHG  , 


production  facility  that  destroys 
fluorinated  GHGs  shall  report  the 
monitoring  results  for  the  destruction 
device  that  are  deviations  from  the 
monitoring  limit  set  (e.g.,  parametric 
monitoring  of  incinerator  temperature, 
outlet  concentration  checks,  etc.)  during 
the  emissions  test. 

(f)  Reporting  of  destruction  device 
testing.  A  fluorinated  GHG  production 
facility  that  destroys  fluorinated  GHGs 
shall  submit  the  emissions  test  report 
for  the  emission  test  conducted  every  5 
years.  The  emissions  testing  report  must 
contain  the  following  information: 

(1)  Destruction  efficiency  (DE)  of  each 
destruction  unit  for  each  fluorinated 
GHG,  or  if  a  surrogate  was  used,  the  DE 
of  the  surrogate. 

(2)  Test  methods  used  to  determine 
the  destruction  efficiency. 

(3)  Methods  used  to  record  the  mass 
of  fluorinated  GHG  destroyed. 

(4)  Chemical  identity  of  the 
fluorinated  GHG(s)  used  in  the 
performance  test  conducted  to 
determine  DE,  including  surrogates,  and 
information  on  why  the  surrogate  is 
sufficient  to  demonstrate  DE  for  all 
fluorinated  GHG  vented  to  the 
destruction  unit. 

(5)  Name  of  all  applicable  Federal  or 
State  regulations  that  may  apply  to  the 
destruction  process. 

(6)  If  process  changes  affect  the 
destruction  efficiency  of  the  destruction 
device  or  the  methods  used  to  record 
mass  of  fluorinated  GHG  destroyed, 
then  the  revised  emission  testing  report 
must  be  submitted  to  reflect  the 
changes.  The  revised  report  must  be 
submitted  to  EPA  within  60  days  of  the 
change. 

(g)  Reporting  for  destruction  of 
previously  produced  fluorinated  GHGs. 
A  fluorinated  GHG  production  facility 
that  destroys  fluorinated  GHGs  shall 
report  the  following  for  each  previously 
produced  fluorinated  GHG  destroyed: 

(1)  The  mass  of  the  fluorinated  GHG 
fed  into  the  destruction  device. 

(2)  The  mass  of  the  fluorinated  GHG 
emitted  from  the  destruction  device. 

§  98.1 27  Records  that  must  be  retained. 

In  addition  to  the  records  required  by 
§  98.3(g),  you  must  retain  the  dated 
records  specified  in  paragraphs  (a) 
through  (h)  of  this  section,  as 
applicable. 

(a)  Process  information  records. 

(1)  Identify  all  products  and  processes 
subject  to  this  subpart.  Include  the  unit 
identification  as  appropriate. 

(2)  Monthly  anci  annual  records  of  all 
analyses  and  calculations  conducted, 
including  all  information  reported  as 
required  under  §§  98.123  and  98.126. 

(b)  Emission  factor  and  emission 
calculation  factor  method.  Retain  the 
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following  records  for  each  process  at  the 
facility. 

(1)  Identify  all  process  vents  above 
and  helow  the  10,000  metric  tons  C02e 
per  year  uncontrolled  emission  limit  for 
fluorinated  GHG. 

(2)  For  vents  above  the  10,000  metric 
tons  G02e  per  year  uncontrolled 
emission  limit,  identify  those  that  vent 
to  a  destruction  device  demonstrated  to 
achieve  a  destruction  efficiency  of  99.9 
percent  for  fluorinated  GHGs,  and  for 
which  the  facility  has  equipment  [e.g., 
holding  tank  capacity:  monitoring  of  by¬ 
pass  streams)  or  procedures  (e.g., 
compulsory  process  shutdowns)  in 
place  that  ensure  that  uncontrolled 
emissions  do  not  occur. 

,  (3)  For  each  vent,  identify  the  method 
used  to  develop  the  factor  (/.e.,  emission 
factor  by  emissions  test  or  emissions 
calculation  factor). 

(4)  The  emissions  test  data  and 
reports  and  the  calculations  used  to 
determine  the  process-vent-specific 
emissions  factor,  including  the  actual 
process-vent-specific  emission  factor, 
the  average  hourly  fluorinated  GHG 
emission  rate  from  the  process  vent 
during  the  test  or  the  average 
fluorinated  GHG  emissions  per  batch 
and  the  process  feed  rate,  process 
production  rate,  or  other  process 
activity  rate  during  the  test. 

(5)  The  calculations  used  to  determine 
the  process-vent-specific  emissions 
calculation  factor  and  the  actual 
emissions  calculation  factor. 

(6)  The  ongoing  monthly,  campaign, 
or  batch  process  production  quantity 
and  annual  process  production  quantity 
or  other  process  activity  information  in 
the  appropriate  units,  along  with  the 
dates  and  time  period  during  which  the 
process  was  operating. 

(7)  For  continuous  processes,  identify 
whether  the  process  was  representative 
or  whether  it  was  another  operating 
scenario.  For  batch  processes,  identify 
whether  each  batch  operated  was 
considered  a  typical  batch  or  whether  it 
was  another  operating  scenario.  For 
both  continuous  and  batch  processes, 
identify  and  provide  the  measurements 
during  the  test  of  the  key  process 
parameters  that  define  the  operating 
scenario  (e.g.,  process  equipment, 
process  vents,  destruction  device)). 

(8)  Calculations  used  to  determine 
annual  emissions  of  each  fluorinated 
GHG  for  each  process  and  the  total 
fluorinated  GHG  emissions  for  all. 
processes,  i.e.,  total  for  facility. 

(9)  The  dates  and  time  periods  when 
the  process  vent  emissions  fi:om  a 
campaign  or  batch  were  vented  to  the 
destruction  device. 

(c)  Missing  data  records.  Where 
missing  data  have  been  estimated 


pursuant  to  §  98.125,  you  shall  record 
the  reason  the  data  were  missing,  the 
length  of  time  the  data  were  missing,  the 
method  used  to  estimate  the  missing 
data,  and  the  estimates  of  those  data. 

(d)  5-year  process  vent  emission 
testing.  A  fluorinated  GHG  production 
facility  that  conducts  process  vent 
emission  testing  to  determine  process- 
vent-specific  emission  factor  for 
fluorinated  GHGs  shall  retain  the  results 
of  the  emission  testing,  including  data 
in  §  98.124(c)(7)  and: 

(1)  Test  methods  used  to  determine 
the  flow  rate  and  fluorinated  GHG 
concentrations  of  the  process  vent 
stream. 

(2)  Flow  rate  of  fluorinated  GHG 
stream  .>1 

(3)  Concentration  (mass  fraction)  of 
each  fluorinated  GHG. 

(4)  Emission  factor  calculated  from 
paragraph  (b)(4)  of  this  section  in  metric 
tons  per  activity. 

(e)  5-year  destruction  efficiency 
testing.  A  fluorinated  GHG  production 
facility  that  destroys  fluorinated  GHGs 
shall  retain  the  emissions  performance 
testing  report  containing  the  following 
information: 

(1)  Destruction  efficiency  (DE)  of  each 
destruction  device. 

(2)  Test  methods  used  to  determine 
the  destruction  efficiency. 

(3)  Methods  used  to  record  the  mass 
of  fluorinated  GHG  destroyed. 

(4)  Chemical  identity  of  the 
fluorinated  GHG(s)  used  in  the 
performance  test  conducted  to 
determine  DE. 

(5)  Name  of  all  applicable  Federal  or 
State  regulations  that  may  apply  to  the. 
destruction  process. 

(6)  If  process  changes  affect  the 
destruction  efficiency  of  the  destruction 
device  or  the  methods  used  to  record 
mass  of  fluorinated  GHG  destroyed, 
then  the  revised  emission  testing  report 
must  be  submitted  to  reflect  the 
changes.  The  revised  report  must  be 
submitted  to  EPA  within  60  days  of  the 
change. 

(7)  Records  of  test  reports  and  other 
information  documenting  the  facility’s 
five-year  destruction  efficiency  report  in 
§  98.126(e)  and  (g). 

(f)  Equipment  leak  records.  If  you  are 
subject  to  §  98.123(c)  of  this  subpart, 
you  must  maintain  information  on  the 
number  of  each  type  of  equipment;  the 
service  of  each  piece  of  equipment  (gas, 
light  liquid,  heavy  liquid):  the 
concentration  of  each  fluorinated  GHG 
in  the  stream;  the  time  period  each 
piece  of  equipment  was  in  service,  and 
the  emission  calculations  for  each 
fluorinated  GHG  for  all  processes. 
Depending  on  which  equipment  leak 
monitoring  approach  you  follow,  you 


must  maintain  information  for 
equipment  on  the  associated  screening 
data  concentrations  for  greater  than  or 
equal  to  10,000  ppmv  and  associated 
screening  data  concentrations  for  less 
than  10,000  ppmv;  associated  actual 
screening  data  concentrations:  and 
associated  screening  data  and  leak  rate 
data  (i.e.,  bagging)  used  to  develop  a 
unit-specific  correlation. 

(g)  All  facilities.  Dated  records 
documenting  the  initial  and  periodic 
calibration  of  the  gas  chromatographs, 
GC/MS,  GC/ECD,  FTIR,  and  NMR 
devices,  weigh  scales,  flowmeters,  and 
volumetric  and  density  measures  used 
to  measure  the  quantities  reported 
under  this  subpart,  including  the 
industry  standards  or  manufacturer 
directions  used  for  calibration  pursuant 
to  §  98.124(c),  (e),-  (f),  (k)  and  (1). 

§  98.1 28  Definitions. 

Except  as  provided  below,  all  of  the 
terms  used  in  this  subpart  have  the 
same  meaning  given  in  the  Clean  Air 
Act  and  subpart  A  of  this  part.  If  <i 
conflict  exists  between  a  definition 
provided  in  this  subpart  and  a 
definition  provided  in  subpart  A,  the 
definition  in  this  subpart  shall  take 
precedence  for  the  reporting 
requirements  in  this  subpart. 

Batch  process  or  batch  operation 
means  a  noncontinuous  operation 
involving  intermittent  or  discontinuous 
feed  into  equipment,  and,  in  general, 
involves  the  emptying  of  the  equipment 
after  the  batch  operation  ceases  and 
prior  to  beginning  a  new  operation. 
Addition  of  raw  material  and 
withdrawal  of  product  do  not  occur 
simultaneously  in  a  batch  operation. 

Batch  emission  episode  means  a 
discrete  venting  episode  associated  with 
a  vessel  in  a  process;  a  vessel  may  have 
ihore  than  one  batch  emission  episode. 
For  example,  a  displacement  of  vapor 
resulting  from  the  charging  of  a  vessel 
with  a  feed  material  will  result  in  a 
discrete  emission  episode  that  will  last 
through  the  duration  of  the  charge  and 
will  have  an  average  flow  rate  equal  to 
the  rate  of  the  charge.  If  the  vessel  is 
then  heated,  there  will  also  be  another 
discrete  emission  episode  resulting  from 
the  expulsion  of  expanded  vapor.  Other 
emission  episodes  also  may  occur  from 
the  same  vessel  and  other  vessels  in  the 
process,  depending  on  process 
operations. 

Completely  destroyed  means 
destroyed  with  a  destruction  efficiency 
of  99.99  percent  or  greater. 

Completely  recaptured  means  99.99 
percent  or  greater  of  each  fluorinated 
GHG  is  removed  from  a  stream. 

Continuous  process  or  operation 
means  a  process  where  the  inputs  and 
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outputs  flow  continuously  throughout 
the  duration  of  the  process.  Continuous 
processes  are  typically  steady  state. 

Destruction  process  means  a  process 
used  to  destroy  fluorinated  GHG  in  a 
destruction  device  such  as  a  thermal 
incinerator  or  catalytic  oxidizer. 

Equipment  (for  the  purposes  of  40 
CFR  part  98,  subpart  L  only)  means  each 
pump,  compressor,  agitator,  pressure 
relief  device,  sampling  connection 
system,  open-ended  valve  or  line,  valve, 
connector,  and  instrumentation  system 
in  fluorinated  GHG  service  for  a  process 
subject  to  this  subpart;  and  any 
destruction  devices  or  closed-vent 
systems  to  which  processes  subject  to 
this  subpart  are  vented. 

Fluorinated  gas  means  any 
fluorinated  GHG,  CFG,  or  HCFC. 

In  fluorinated  GHG  service  means  that 
a  piece  of  equipment  either  contains  or 
contacts  a  feedstock,  byproduct,  or 
product  that  contains  fluorinated  GHG. 

Isolated  intermediate  means  a  product 
of  a  process  that  is  stored  before 
subsequent  processing.  An  isolated 
intermediate  is  usually  a  product  of 
chemical  synthesis.  Storage  of  an 
isolated  intermediate  marks  the  end  of 
a  process.  Storage  occurs  at  any  time  the 
intermediate  is  placed  in  equipment 
used  solely  for  storage. 

Operating  scenario  means  any 
speciflc  operation  of  a  process  and 
includes  for  each  process:  (1)  A 
description  of  the  process  and  the 
specific  process  equipment  used;  (2)  An 
identification  of  related  process  vents, 
their  associated  emissions  episodes  and 
durations,  and  calculations  and 
engineering  analyses  to  show  the  annual 
uncontrolled  fluorinated  GHG  emissions 
from  the  process  vent;  (3)  The  control  or 
destruction  devices  used,  as  applicable, 
including  a  description  of  operating 
and/or  testing  conditions  for  any 
associated  destruction  device;  (4)  The 
process  vents  (including  those  from 
other  processes)  that  are  simultaneously 
routed  to  the  control  or  destruction 
device(s);  and  (5)  The  applicable 
monitoring  requirements  and  any 
parametric  level  that  assures  destruction 
or  removal  for  all  emissions  routed  to 
the  control  or  destruction  device.  A 
change  to  any  of  these  elements  not 
previously  reported,  except  for  item  (4) 
of  this  deflnition,  shall  constitute  a 
different  operating  scenario. 

Process  means  all  equipment  which 
collectively  function  to  produce  a 
fluorinated  gas  product,  including  an 
isolated  intermediate  (which  is  also  a 
fluorinated  gas  product),  or  to  transform 
a  fluorinated  gas  product.  A  process 
may  consist  of  one  or  more  unit 
operations.  For  the  purposes  of  this 
subpart,  process  includes  any,  all,  or  a 


combination  of  reaction,  recovery, 
separation,  purification,  or  other 
activity,  operation,  manufacture,  or 
treatment  which  are  used  to  produce  a 
fluorinated  gas  product.  For  a 
continuous  process,  cleaning  operations 
conducted  may  be  considered  part  of 
the  process,  at  the  discretion  of  the 
facility.  For  a  batch  process,  cleaning 
operations  are  part  of  the  process. 
Ancillary  activities  are  not  considered  a 
process  or  part  of  any  process  under  this 
subpart.  Ancillary  activities  include 
boilers  and  incinerators,  chillers  and 
refrigeration  systems,  and  other 
equipment  and  activities  that  are  not 
directly  involved  (i.e.,  they  operate 
within  a  closed  system  and  materials  are 
not  combined  with  process  fluids)  in  the 
processing  of  raw  materials  or  the 
manufacturing  of  a  fluorinated  gas 
product. 

Process  condenser  means  a  condenser 
whose  primary  purpose  is  to  recover 
material  as  an  integral  part  of  a  process. 
All  condensers  recovering  condensate 
from  a  process  vent  at  or  above  the 
boiling  point  or  all  condensers  in  line 
prior  to  a  vacuum  source  are  considered 
process  condensers.  Typically,  a 
primary  condenser  or  condensers  in 
series  are  considered  to  be  integral  to 
the  process  if  they  are  capable  of  and 
normally  used  for  the  purpose  of 
recovering  chemicals  for  ftiel  value  (j.e., 
net  positive  heating  value),  use,  reuse  or 
for  sale  for  fuel  value,  use,  or  reuse. 

Prbcess  vent  (for  the  purposes  of  40 
CFR  part  98,  subpart  L  only)  means  a 
vent  from  a  process  vessel  or  vents  from 
multiple  process  vessels  within  a 
process  that  are  manifolded  together 
into  a  common  header,  through  which 
a  fluorinated  GHG-containing  gas  stream 
is,  or  has  the  potential  to  be,  released  to 
the  atmosphere.  Examples  of  process 
vents  include,  but  are  not  limited  to, 
vents  on  condensers  used  for  product 
recovery,  bottoms  receivers,  sm^e 
control  vessels,  reactors,  filters, 
centrifuges,  and  process  tanks.  Process 
vents  do  not  include  vents  on  storage 
tanks  or  pieces  of  equipment. 

Typical  batch  means  a  batch  process 
operated  within  a  range  of  operating 
conditions  that  are  documented  in  an 
operating  scenario.  Emissions  from  a 
typical  batch  are  based  on  the  operating 
conditions  that  result  in  representative 
emissions.  The  typical  batch  defines  the 
uncontrolled  emissions  for  each 
emission  episode  defined  imder  the 
operating  scenario. 

Uncontrolled  fluorinated  GHG 
emissions  means  a  gas  stream 
containing  fluorinated  GHG  which  has 
exited  the  process  (or  process 
condenser,  where  applicable),  but 
which  has  not  yet  been  introduced  into 


a  destruction  device  to  reduce  the  mass 
of  fluorinated  GHG  in  the  stream.  If  the 
emissions  from  the  process  are  not 
routed  to  a  destruction  device, 
uncontrolled  emissions  are  those 
fluorinated  GHG  emissions  released  to 
the  atmosphere. 

5.  Add  subpart  QQ  to  read  as  follows: 

Subpart  QQ — Importers  and  Exporters  of 
Fluorinated  Greenhouse  Gases  Contained 
in  Pre-Charged  Equipment  or  Closed-Cell 
Foams 

Sec. 

98.430  Definition  of  the  source  category. 

98.431  Reporting  threshold. 

98.432  GHGs  to  report. 

98.433  Calculating  GHG  emissions. 

98.434  Monitoring  and  QA/QC 
requirements. 

98.435  Procedures  for  estimating  missing 
data. 

98.436  Data  reporting  requirements. 

98.437  Records  that  must  be  retained. 

98.438  Definitions. 

Subpart  QQ — Importers  and  Exporters 
of  Fluorinated  Greenhouse  Gases 
Contained  in  Pre-Charged  Equipment 
or  Closed-Cell  Foams 

§  98.430  Definition  of  the  source  category. 

(a)  The  source  category,  importers  and 
exporters  of  fluorinated  GHGs  contained 
in  pre-charged  equipment  or  closed-cell 
foams,  consists  of  the  following 
suppliers:  any  entity  that  is  importing  or 
exporting  pre-charged  equipment  that 
contains  a  fluorinated  GHG,  and  any 
entity  that  is  importing  or  exporting 
closed-cell  foams  that  contain  a 
fluorinated  GHG. 

§98.431  Reporting  threshold. 

Any  importer  or  exporter  of 
fluorinated  GHGs  contained  in  pre¬ 
charged  equipment  or  closed-cell  foams 
who  meets  the  requirements  of 
§  98.2(a)(4)  must  report  each  fluorinated 
GHG  contained  in  the  imported  or 
exported  pre-charged  equipment  or 
closed-cell  foams. 

§  98.432  GHGs  to  report. 

You  must  report  the  quantity  of  each 
fluorinated  GHG  contained  in  pre¬ 
charged  equipment  or  closed-cell  foams 
that  you  import  or  export  during  the 
calendar  year. 

§  98.433  Calculating  GHG  contained  in 
pre-charged  equipment  or  closed-cell 
foams. 

(a)  The  total  mass  of  each  fluorinated 
GHG  imported  and  exported  inside 
equipment  or  foams  shall  be  estimated 
using  Equation  QQ-1  of  this  section: 

/  =  5^5,  *0.001  (Eq.  QQ-1) 

t 

Where; 
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I  =  Total  mass  of  the  fluorinated  GHG 
imported  or  exported  by  the  entity 
annually  (metric  tons) 

t  =  Type  of  equipment/ foam  containing  the 
fluorinated  GHG 

S,  =  Mass  of  fluorinated  GHG  per  unit  of 
equipment  or  foam  type  t  (charge  per 
piece  of  equipment  or  kg/cubic  foot  of 
foam,  kg) 

N,  =  Number  of  units  of  equipment  or  foam 
type  t  imported  or  exported  annually 
(pieces  of  equipment  or  cubic  feet  of 
foam) 

O. 001  =  Factor  converting  kg  to  metric  tons 

§98.434  Monitoring  and  QA/QC 
requirements. 

(a)  For  calendar  year  2011  monitoring, 
you  may  follow  the  provisions  of 

§  98.3(d)(1)  through  (d)(3)  for  best 
available  monitoring  methods  rather 
than  follow  the  monitoring 
requirements  of  this  section.  For 
purposes  of  this  subpart,  any  reference 
to  the  year  2010  in  §  98.3(d)(1)  through 

(3)  shall  mean  2011. 

(b)  The  inputs  to  the  annual 
submission  shall  be  reviewed  against 
the  import  or  export  transaction  records 
to  ensure  that  the  information  submitted 
to  EPA  is  being  accurately  transcribed  as 
the  correct  chemteal  or  blend  in  the 
correct  pre-charged  equipment  Or 
closed-cell  foam  in  the  correct 
quantities  (metric  tons)  and  units  (cubic 
feet  and  kg/cubic  foot). 

§  98.435  Procedures  for  estimating 
missing  data. 

Procedures  for  estimating  missing 
data  are  not  provided  for  importers  and 
exporters  of  fluorinated  GHGs  contained 
in  pre-charged  equipment  or  closed-cell 
foams.  A  complete  record  of  all 
measured  parameters  used  in  tracking 
fluorinated  GHGs  contained  in  pre¬ 
charged  equipment  or  closed-cell  foams 
is  required. 

§98.436  Data  reporting  requirements. 

(a)  Each  importer  of  fluorinated  GHGs 
contained  in  pre-charged  equipment  or 
closed-cell  foams  shall  submit  an 
annual  report  that  summarizes  its 
imports  at  the  corporate  level,  except  for 
transshipments,  as  specified: 

(1)  Total  mass  in  metric  tons  of  each 
fluorinated  GHG  imported  in  pre¬ 
charged  equipment  or  closed-cell  foams. 

(2)  For  each  type  of  pre-charged 
equipment,  the  identity  of  the 
fluorinated  GHG  used  as  a  refrigerant  or 
electrical  insulator,  charge  size  (holding 
charge,  if  applicable),  and  number 
imported. 

(3)  For  closed-cell  foams  that  are 
imported  inside  of  appliances,  the 
identity  of  the  fluorinated  GHG 
contained  in  the  foam,  the  quantity  of 
fluorinated  GHG  contained  in  the  foam 


in  each  appliance,  and  the  number  of 
appliances  imported  for  each  type  of 
appliance. 

(4)  For  imported  closed  cell-foams 
that  are  not  imported  inside  of 
appliances,  the  identity  of  the 
fluorinated  GHG,  the  density  of  the 
fluorinated  GHG  in  the  foam  (kg 
fluorinated  GHG/cubic  foot),  and  the 
quantity  of  foam  imported  (cubic  feet) 
for  each  type  of  closed-cell  foam. 

(5)  Dates  on  which  the  pre-charged 
equipment  or  closed-cell  foams  were 
imported. 

(6)  Ports  of  entry  through  which  the 
pre-charged  equipment  or  closed-cell 
foams  passed. 

(7)  Countries  from  which  the  pre¬ 
charged  equipment  or  closed^cell  foams 
were  imported. 

(b)  Each  exporter  of  fluorinated  GHGs 
contained  in  pre-charged  equipment  or 
closed-cell  foams  shall  submit  an 
annual  report  that  summarizes  its 
exports  at  the  corporate  level,  except  for 
transshipments,  as  specified: 

(1)  Total  mass  in  metric  tons  of  each 
fluorinated  GHG  exported  in  pre- 
charged  equipment  or  closed-cell  foams. 

(2)  For  each  type  of  pre-charged 
equipment,  the  identity  of  the 
fluorinated  GHG  used  as  a  refrigerant  or 
electrical  insulator,  charge  size 
(including  holding  charge,  if 
applicable),  and  number  exported.  (3) 
For  closed-cell  foams  that  are  exported 
inside  of  appliances,  the  identity  of  the 
fluorinated  GHG  contained  in  the  foam, 
the  quantity  of  fluorinated  GHG 
contained  in  the  foam  in  each 
appliance,  and  the  number  of 
appliances  exported  for  each  type  of 
appliance. 

(4)  For  exported  closed  cell-foams  that 
are  not  exported  inside  of  appliances, 
the  identity  of  the  fluorinated  GHG,  the 
density  of  the  fluorinated  GHG  in  the 
foam  (kg  fluorinated  GHG/cubic  foot), 
and  the  quantity  of  foam  exported 
(cubic  feet)  for  each  type  of  closed-cell 
foam. 

(5)  Dates  on  which  the  pre-charged 
equipment  or  closed-cell  foams  were 
exported. 

(6)  Ports  of  exit  through  which  the 
pre-charged  equipment  or  closed-cell 
foams  passed. 

(7)  Countries  to  which  the  pre¬ 
charged  equipment  or  closed-cell  foams 
were  exported. 

§  98.437  Records  that  must  be  retained. 

(a)  In  addition  to  the  data  required  by 
§  98.3(g),  importers  of  fluorinated-GHGs 
in  pre-charged  equipment'  and  closed¬ 
cell  foams  shall  retain  the  following 
records  substantiating  each  of  the 
imports  that  tHey  report: 

(l)  A  copy  of  the  bill  of  lading  for  the 
import. 


(2)  The  invoice  for  the  import. 

(3)  The  U.S.  Customs  entry  form. 

(b)  In  addition  to  the  data  required  by 
§  98.3(g),  exporters  of  fluorinated  GHGs 
in  pre-charged  equipment  and  closed¬ 
cell  foams  shall  retain  the  following 
records  substantiating  each  of  the 
exports  that  they  report: 

(1)  A  copy  of  the  bill  of  lading  for  the 
export  and 

(2)  The  invoice  for  the  export. 

(c)  Persons  who  transship  pre-charged 
equipment  and  closed  cell  foams 
containing  fluorinated  GHGs  shall 
maintain  records  that  indicated  that  the 
pre-charged  equipment  or  foam 
originated  in  a  foreign  country  and  was 
destined  for  another  foreign  country  and 
did  not  enter  into  commerce  in  the 
United  States. 

§98.438  Definitions. 

Except  as  provided  below,  all  of  the 
terms  used  in  this  subpart  have  the 
same  meaning  given  in  the  Clean  Air 
Act  and  subpart  A  of  this  part.  If  a 
conflict  exists  between  a  definition 
provided  in  this  subpart  and  a  .. 
definition  provided  in  subpart  A,  the 
definition  in  this  subpart  shall  take 
precedence  for  the  reporting 
requirements  in  this  subpart. 

Appliance  means  any  device  which 
contains  and  uses  a  fluorinated 
greenhouse  gas  refrigerant  and  which  is 
used  for  household  or  commercial 
purposes,  including  any  air  conditioner, 
refrigerator,  chiller,  or  freezer. 

Closed  cell  foam  means  any  foam 
product  constructed  with  a  closed  cell 
structure  and  a  blowing  agent 
containing  a  fluorinated  GHG,  including 
but  not  limited  to  polyurethane  (PU) 
appliance  foam,  PU  continuous  and 
discontinuous  panel  foam,  PU  one 
component  foam,  PU  spray  foam, 
extruded  polystyrene  (XPS)  boardstock 
foam,  and  XPS  sheet  foam. 

Electrical  Equipment  means  gas- 
insulated  substations,  circuit  breakers, 
other  switchgear,  gas-insulated  lines,  or 
power  transformers. 

Fluorinated  GHG  refrigerant  means, 
for  purposes  of  this  subpart,  any 
substance  consisting  in  part  or  whole  of 
a  fluorinated  greenhouse  gas  and  that  is 
used  for  heat  transfer  purposes  and 
provides  a  cooling  effect. 

Pre-charged  appliance  means  any 
appliance  charged  with  fluorinated 
greenhouse  gas  refrigerant  prior  to  sale 
or  distribution  or  offer  for  sale  or 
distribution  in  interstate  commerce. 

This  includes  both  appliances  that 
contain  the  full  charge  necessary  for 
operation  and  appliances  that  contain  a 
partial  “holding”  charge  of  the 
fluorinated  greenhouse  gas  refrigerant 
{e.g.,  for  shipment  purposes). 
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Pre-charged  appliance  component 
means  any  portion  of  an  appliance, 
including  but  not  limited  to  condensers, 
compressors,  .line  sets,  and  coils,  that  is 
charged  with  fluorinated  greenhouse  gas 
refrigerant  prior  to  sale  or  distribution 
or  offer  for  sale  or  distribution  in 
interstate  commerce. 

Pre-charged  equipment  means  any 
pre-charged  appliance,  pre-charged 
appliance  component,  pre-charged 
electrical  equipment,  or  pre-charged 
electrical  equipment  component. 

Pre-charged  electrical  ^uipment 
means  any  electrical  equipment, 
including  but  not  limited  to  gas- 
insulated  substations,  circuit  breakers, 
other  switchgear,  gas-insulated  lines,  or 
power  transformers  containing  a 
fluorinated  GHG  prior  to  sale  or 
distribution,  or  offer  for  sale  or 
distribution  in  interstate  commerce. 
This  includes  both  equipment  that 
contain  the  full  charge  necessary  for 
operation  and  equipment  that  contain  a 
partial  “holding”  charge  of  the 
fluorinated  GHG  (e.g.,  for  shipment 
purposes). 

Pre-charged  electrical  equipment 
component  means  any  portion  of 
electrical  equipnient  that  is  charged 
with  SFb  or  PFCs  prior  to  sale  or 
distribution  or  offer  for  sale  or 
distribution  in  interstate  commerce. 


6.  Add  subpart  SS  to  read  as  follows: 

Subpart  SS — Sulfur  Hexafluoride  and 
Perfluorocarbons  From  Electrical 
Equipment  Manufacture  or  Refurbishment  • 

Sec. 

98.450  Definition  of  the  source  category. 

98.451  Reporting  threshold. 

98.452  GHGs  to  report. 

98.453  Calculating  GHG  emissions. 

98.454  ■  Monitoring  and  QA/QC 
requirements. 

98.455  Procedures  for  estimating  missing 
data. 

98.456  Data  reporting  requirements. 

98.457  Records  that  must  be  retained. 

98.458  Definitions 

Subpart  SS — Sulfur  Hexafluoride  and 
Perfluorocarbons  From  Electrical 
Equipment  Manufacture  or 
Refurbishment 

§  98.450  Definition  of  the  source  category. 

The  electrical  equipment 
manufacturing  category  consists  of 
processes  that  manufacture  or  refurbish 
gas-insulated  substations,  circuit 
breakers,  other  switchgear,  gas-insulated 
lines,  or  power  transformers  (including 
gas-contaiping  components  of  such 
equipment)  containing  sulfur- 
hexafluoride  (SF6)  or  perfluorocarbons 
(PFCs). 


§98.451  Reporting  threshold. 

You  must  report  GHG  emissions 
under  this  subpart  if  your  facility 
contains  an  electrical  equipment 
manufacturing  process  and  the  facility 
meets  the  requirements  of  either 
§  98.2(a)(1)  or  (a)(2). 

§  98.452  GHGs  to  report. 

(a)  You  must  report  annual  SF6  and 
PFC  Emissions  (including  emissions 
from  equipment  testing,  manufacturing, 
decommissioning  and  disposal, 
refurbishing,  and  from  storage  cylinders 
and  other  containers)  from  any  facility 
associated  with  the  manufacture  or  . 
refurbishment  of  closed-pressure  and 
sealed-pressure  equipment  (including 
components  of  such  equipment). 

(b)  You  must  report  CO2,  N2O  and 
CH4  combustion-related  emissions  from 
each  stationary  combustion  unit.  You 
must  calculate  and  report  these 
emissions  under  subpart  C  of  this  part 
(General  Stationary  Fuel  Combustion 
Sources)  by  following  the  requirements 
of  subpart  C. 

§98.453  Calculating  GHG  emissions. 

(a)  For  each  electrical  equipment 
manufacturer,  you  must  estimate  the 
annual  SFe  and  PFC  emissions  using  the 
mass-balance  approach  in  Equation  SS- 
1  of  this  section: 


User  Emissions  =  ( Decrease  in  SF^  Inventory)  +  (Acquisitions  of  SF^ )  -  ( Disbursements  of  SF^ )  (Eq.  SS- 1 ) 


Where: 

Decrease  in  SFe  Inventory  =  (SFa  stored  in 
containers  at  the  beginning  of  the  year] — 
(SF6  stored  in  containers  at  the  end  of 
the  year). 

Acquisitions  of  SF6  =  (SFe  purchased  &x)m 
chemical  producers  or  distributors  in 
bulk)  +  (SFe  returned  by  equipment  users 
or  distributors  in  equipment  or 
containers)  +  (SFe  returned  to  site  after 
off-site  recycling). 

Disbursements  of  SF6  =  (SFe  contained  in 
new  equipment  delivered  to  customers) 

+  (SF6  delivered  to  equipment  users  in 
containers)  +  (SFe  returned  to  suppliers) 
+  (SFe  sent  off  site  for  recycling)  +  (SFe 
sent  to  destruction  facilities). 

(b)  The  mass-balance  method  in 
paragraph  (a)  of  this  section  shall  be 
used  to  estimate  emissions  of  PFCs 
associated  with  the  manufacture  or 
refurbishment  of  power  transformers, 
substituting  the  relevant  PFC(s)  for  SF6 
in  Equation  SS-1. 

(c)  The  disbursements  of  SFjs  or  PFCs 
to  customers  in  hew  equipment  or 
cylinders  shall  be  estimated  using 
Equation  SS-2  of  this  section: 


DcHa^'LQp  (Eq.SS.2) 

P=\ 

Where: 

Dghg  =  The  disbursement  of  SF6  or  PFCs 
over  the  period  to  customers  in  new 
equipment  or  cylinders. 

Qp  =  The  mass  of  the  SFb  or  PFCs  charged 
into  equipment  or  containers  over  the 
period  p  sent  to  customers  or  sent  off-site 
for  other  purposes  including  for 
recycling,  for  destruction  or  to  be 
returned  to  suppliers. 

n  =  The  number  of  periods  in  the  year. 

(d)  The  mass  of  SF6  or  PFCs  disbursed 
to  customers  in  new  equipment  or 
cylinders  over  the  period  p  may  be 
estimated  by  monitoring  tbe  mass  flow 
of  tbe  SF6  or  PFCs  into  tbe  new 
equipment  or  cylinders  using  a  flow 
meter  or  by  weighing  containers  before 
and  after  gas  from  containers  is  used  to 
fill  equipment  or  cylinders. 

(e)  If  the  mass  of  SFe  or  the  PFC 
disbursed  to  customers  in  new 
equipment  or  cylinders  over  the  period 
p  is  estimated  by  weighing  containers 
before  and  after  gas  from  containers  is 
used  to  fill  equipment  or  cylinders,  this 


quantity  shall  be  estimated  by  using 
Equation  SS-3  of  this  section: 

Qp=Mb-Me-Ej^  (Eq.SS-3) 
Where: 

Qp  =  The  mass  of  SFe  or  the  PFC  disbursed 
to  customers  over  the  period  p. 

Mb  =  The  mass  of  the  contents  of  the 
containers  used  to  fill  equipment  or 
cylinders  at  the  beginning  of  period  p. 

Me  =  The  mass  of  the  contents  of  the 
containers  used  to  fill  equipment  or 
cylinders  at  the  end  of  period  p. 

El  =  The  mass  of  SFe  or  the  PFC  emitted 
during  the  period  p  downstream  of  the 
containers  used  to  fill  equipment  or 
cylinders  (e.g.,  emissions  fi:om  hoses  or 
other  flow  lines  that  connect  the 
container  to  the  equipment  or  cylinder 
that  is  being  filled). 

(f)  If  thamass  of  SFe  or  the  PFC 
disbursed  to  customers  in  new 
equipment  or  cylinders  over  the  period 
p  is  determined  using  a  flow  meter,  this 
quantity  shall  be  estimated  using 
Equation  SS— 4  of  this  section: 

(Eq.SS-4) 

Where: 
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Qp  =  The  mass  of  ox  tbe  PFG  disbursed 
to  customers  over  the  period  p. 

Mmr  =  The  mass  of  the  SFa  or  the  PFC  that 
has  flowed  through  the  flow  meter 
during  the  period  p. 

El  =  The  mass  of  SFe  or  the  PFC  emitted 
downstream  of  the  flowmeter  during  the 
period  p  (e.g.,  emissions  from  hoses  or 
other  flow  lines  that  connect  the 
container  to  the  equipment  that  is  being 
filled). 

§98.454  Monitoring  and  QA/QC 
requirements. 

(a)  For  calendar  year  2011  monitoring, 
you  may  follow  the  provisions  of 

§  98.3(d)(1)  through  (d)(3)  for  best 
available  monitoring  methods  rather 
than  follow  the  monitoring 
requirements  of  this  section.  For 
purposes  of  subpart  SS  any  reference  to 
the  year  2010  in  §  98.3(d)(1)  through 

(d)(3)  shall  mean  2011. 

(b)  Ensure  that  all  the  quantities 
required  by  the  equations  of  this  subpart 
have  been  measured  using  scales  or  flow 
meters  that  are  certified  with  an 
accuracy  and  precision  to  within  one 
percent  of  the  true  mass  or  weight  or 
better,  and  is  periodically  recalibrated 
per  the  manufacturer’s  specifications. 
Account  for  the  tare  weights  of  the 
containers.  Either  measure  new  or 
residual  gas  (the  amount  of  gas 
remaining  in  returned  cylinders)  or  have 
the  gas  supplier  measure  them.  If  the  gas 
supplier  weighs  the  new  or  residual  gas, 
obtain  from  the  gas  supplier  a  detailed 
monthly  accounting,  within  1  percent, 
of  new  or  residual  gas  amounts  in  the 
cylinders  returned  to  the  gas  supplier. 
You  remain  responsible  for  the  accuracy 
of  these  masses  and  weights  under  this 
subpart. 

(c)  For  purposes  of  Equations  SS— 3 
and  SS-4  of  this  subpart,  the  mass  of 
SF6  or  the  PFC  emitted  downstream  of 
the  container  or  flowmeter  during  the 
period  p  shall  be  estimated  using 
measurements  and/or  engineering 
assessments  or  calculations  based  on 
chemical  engineering  principles  or 
physical  or  chemical  laws  or  properties. 
Such  assessments  or  calculations  may 
be  based  on,  as  applicable,  the  internal 
volume  of  hose  or  line  that  is  open  to 
the  atmosphere  during  coupling  and 
decoupling  activities,  the  internal 
pressure  of  the  hose  or  line,  the  time  the 
hose  or  line  is  open  to  the  atmosphere 
during  coupling  and  decoupling 
activities,  the  frequency  with  which  the 
hose  or  line  is  purged  and  the  flow  rate 
during  purges.  The  estimated  mass  of 
SFe  or  the  PFC  emitted  downstream  of 
the  container  or  flowmeter  during  the 


period  p  shall  include  unexpected  or 
accidental  losses. 

(d)  Calibrate' all  flow  meters,  weigh‘d  ' 
scales,  and  combinations  of  vblumetric 
‘and  density  measures  that  are  used  to 

measure  or  calculate  quantities  that  are  - 
to  be  reported  under  this  subpart  prior 
to  the  first  year  for  which  GHG 
emissions  are  reported  under  this  part. 
Calibrations  performed  prior  to  the 
effective  date  of  this  rule  satisfy  this 
requirement.  Recalibrate  all  flow  meters, 
weigh  scales,  and  combinations  of 
volumetric  and  density  measures  at  the 
minimum  frequency  specified  by  the 
manufacturer.  Use  National  Institute  of 
Standards  and  Technology -traceable 
standards  and  suitable  methods 
published  by  a  consensus  standards 
organization  (e.g.,  ASTM,  ASME,  ISO, 
or  others). 

(e)  Ensure  the  following  QA/QC 
methods  are  employed  throughout  the 
year: 

(1)  Ensure  that  procedures  are  in 
place  and  followed  to  track  and  weigh 
all  cylinders  or  other  containers  at  the 
beginning  and  end  of  the  year. 

(2)  Ensure  all  domestic  electrical 
equipment  manufacturing  locations 
have  provided  information  to  the 
manager  compiling  the  emissions  report 
(if  it  is  not  already  handled  through  an 
electronic  inventory  system). 

(f)  You  must  adhere  to  the  following 
QA/QC  methods  for  reviewing  the 
completeness  and  accuracy  of  reporting: 

(1)  Review  inputs  to  Equation  SS-1  of 
this  subpart  to  ensure  inputs  and 
outputs  to  the  company’s  system  are 
included. 

(2)  Do  not  enter  negative  inputs  and 
confirm  that  negative  emissions  are  not 
calculated.  However,  the  decrease  in 
SFJ  inventory  may  be  calculated  as 
negative. 

(3)  Ensure  that  beginning-of-year 
inventory  matches  end-of-year 
inventory  from  the  previous  year. 

(4)  Ensure  that  in  addition  to  SFe 
purchased  from  bulk  gas  distributors, 
SF6  returned  from  equipment  users  with 
or  inside  equipment  and  SFa  returned 
from  off-site  recycling  are  also 
accounted  for  among  the  total  additions. 

§  98.455  Procedures  for  estimating 
missing  data. 

A  complete  record  of  all  measured 
parameters  used  in  the  GHG  emissions 
calculations  is  required.  Replace 
missing  data,  if  needed,  based  on  data 
from  similar  manufacturing  operations, 
and  from  similar  equipment  testing  and 


decommissioning  activities  for  which 
data  are  available. 

§  98.456  Data  reporting  requirements. 

In  addition  to  the  information 
required  by  §  98.3(c),  each  annual  report 
must  contain  the  following  information 
at  each  facility  level,  by  chemical: 

(a)  SF6  and  PFC  sales  and  purchases. 

(b)  SFb  and  PFCs  sent  off  site  for 
destruction. 

(c)  SFe  and  PFCs  sent  off  site  to  be 
recycled. 

(d)  SFe  and  PFCs  returned  from  off 
site  after  recycling. 

(e)  SFa  and  PFCs  returned  by 
equipment  users  with  or  inside 
equipment. 

(f)  SF6  and  PFCs  stored  in  containers 
at  the  beginning  and  end  of  the  year. 

(g)  SF6  and  PFCs  inside  equipment 
delivered  to  customers. 

(h)  SFe  and  PFCs  returned  to 
suppliers. 

(i)  The  nameplate  capacity  of  the 
equipment  delivered  to  customers  with 
SFe  or  PFCs  inside,  if  different  from  the 
quantity  in  paragraph  (g)  of  this  section. 

(j)  A  description  of  the  engineering 
methods  and  calculations  used  to 
determine  emissions  from  hoses  or  other 
flow  lines  that  connect  the  container  to 
the  equipment  that  is  being  filled. 

(k)  For  any  missing  data,  you  must 
report  the  reason  the  data  were  missing, 
the  length  of  time  the  data  were  missing, 
the  method  used  to  estimate  emissions 
in  their  absence,  and  the  quantity  of 
emissions  thereby  estimated. 

§98.457  Records  that  must  be  retained. 

In  addition  to  the  information 
required  by  §  98.3(g),  you  must  retain 
the  following  records: 

(a)  All  information  reported  and  listed 
in  §98.456. 

(b)  Accuracy  certifications  and 
calibration-records  for  all  scales  and 
monitoring  equipment,  including  the 
method  or  manufacturer’s  specification 
used  for  calibration. 

(c)  Check-out  and  weigh-in  sheets  and 
procedures  for  cylinders. 

(d)  Residual  gas  amounts  in  cylinders 
sent  back  to  suppliers. 

(e)  Invoices  for  gas  purchases  and 
sales. 

§  98.458  Definitions. 

All  terms  used  in  this  subpart  have 
the  same  meaning  given  in  the  Clean  Air 
Act  and  subpart  A  of  this  part. 

[FR  Doc.  2010-6768  Filed  4-9-10;  8:45  am] 
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12  CFR  Parts  611, 613, 615, 619  and 
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Organization;  Eligibiiity  and  Scope  of 
Financing;  Funding  and  Fiscal  Affairs, 
Loan  Policies  and  Operations,  and 
Funding  Operations;  Definitions;  and 
Disciosure  to  Shareholders;  Director 
Elections 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA  or  we)  issues  this 
final  rule  on  Farm  Credit  System 
(System)  bank  and  association  director 
elections  and  other  voting  procedures. 
The  final  rule  clarifies  director  election 
processes  and  updates  FCA  regulations 
to  incorporate  interpretations  made 
through  bookletters  to  System 
institutions.  It  also  consolidates  general 
election  procedures,  clarifies  the  role  of 
nominating  committees,  enhances 
eligibility  and  disclosure  requirements 
for  director  candidates,  and  improves 
annual  meeting  information  statement 
instructions.  The  final  rule  also  adds 
new  regulations  on  floor  nominations 
and  meetings  of  stockholders.  We 
expect  this  final  rule  will  increase 
stockholder  participation,  enhance 
impartiality,  and  strengthen  disclosures 
in  director  elections. 

DATES:  This  regulation  will  be  effective 
30  days  after  publication  in  the  Federal 
Register  during  which  either  or  both 
Houses  of  Congress  are  in  session.  We 
will  publish  a  notice  of  the  effective 
date  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Elna 
Luopa,  Senior  Corporate  Analyst,  Office 
of  Regulatory  Policy,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4414,  TTY  (703)  883- 
4434;  or  Laura  D.  McFarland,  Senior 
Counsel,  Office  of  General  Counsel, 

Farm  Credit  Administration,  McLean, 

VA  22102-5090,  (703)  883-4020,  TTY 
(703)  883^020. 

SUPPLEMENTARY  INFORMATION: 

I.  Objectives 

The  objectives  of  this  final  rule  are  to: 

•  Strengthen  the  independence  of 
nominating  committees; 

•  Encourage  greater  stockholder 
participation  in  the  director  election 
process; 

•  Ensure  that  procedures  on 
nominations  from  the  floor  are  equitable 
and  known  to  stockholders; 

•  Clarify  director  election  procedures; 

•  Enhance  impartiality  and  disclosure 
in  the  election  of  directors;  and 


•  Incorporate  FCA  interpretations  and 
responses  to  questions  raiised  by  System 
institutions  and  FCA  examiners  in  our 
regulations. 

n.  Background 

The  Farm  Credit  Act  of  1971,  as 
amended  (Act)  (Pub.  L.  92-181,  85  Stat. 
583),  establishes  the  System  as  a  farmer- 
owned  cooperative  system  that  provides 
credit  to  farmers,  ranchers,  producers  or 
harvesters  of  aquatic  products,  and  rural 
homeowners.  The  System’s  cooperative 
structure  relies  on  stockholder  control, 
participation,  and  ownership,  supported 
by  accurate  and  timely  information 
provided  by  the  directors  of  System 
institutions.  Boards  of  directors  have  the 
responsibility  of  encouraging 
stockholder  participation  in  the 
management,  control,  and  ownership  of 
the  cooperative.  Importantly,  it  is  also 
firom  this  pool  of  interested,  active,  and 
informed  stockholders  that  the 
cooperative  draws  its  next  generation  of 
directors. 

On  April  16,  2009,  we  published  a 
proposed  rule  (74  FR  17612)  to 
strengthen  certain  director  election 
provisions  and  add  other  provisions  to 
ensure  that  stockholders’  interests 
continue  to  be  the  focus  in  the 
boardroom  through  their  elected 
directors.  We  further  proposed 
consolidating  our  director  election  rules 
into  subpart  C  of  part  611,  “Election  of 
Directors  and  Other  Voting  Procedures,” 
to  keep  subject  matters  together  and 
facilitate  ease  of  use.  We  initially 
established  a  60-day  comment  period 
but,  on  the  request  of  the  public, 
extended  that  period  another  60  days.^ 
The  extended  comment  period  for  the 
proposed  rule  closed  on  August  14, 
2009. 

in.  Comments  and  Our  Response 

We  received  96  comment  letters  to 
oiur  proposed  rule  firom  individuals  and 
entities  associated  with  the  System, 
including  the  Farm  Credit  Council 
(FCC),  acting  for  its  membership,  and 
each  of  the  five  Farm  Credit  banks.  Of 
the  comment  letters  received,  62 
expressed  support  for  the  FCC  comment 
letter,  adding  individual  elaborations 
when  they  deemed  them  appropriate. 
We  discuss  the  comments  to  our 
proposed  rule  and  our  responses  below. 
Those  areas  of  the  proposed  rule  not 
receiving  comment  are  finalized  as 
proposed  unless  otherwise  discussed  in 
this  preamble. 

A.  General  Issue's 

We  received  68  comments  on  the 
need  for  additional  regulations  on 

>  See  74  FR  23961  (May  22,  2009). 


election  processes  in  the  System, 
including  one  from  the  FCC  and 
multiple  letters  from  members  of 
individual  System  associations.  While 
most  commenters  supported  our 
objective  of  improving  System  election 
processes,  the  FCC,  three  Farm  Credit 
banks  and  several  associations 
questioned  the  need  for  additional 
regulations.  The  FCC  and  a  couple  of 
other  commenters  acknowledged  that 
some  of  the  existing  regulations  needed 
updating,  but  remarked  that  they  were 
unaware  where  the  existing  rules  had 
failed.  Other  commenters  remarked  that 
we  should  not  impose  regulatory 
requirements  that  restrict  individual 
institution  discretion  in  elections.  These 
comments  are  addressed  here. 

1.  Need  for  Regulation 

The  FCC  and  49  other  commenters 
asked  that  we  withdraw  the  rule  and 
work  with  the  System  to  find  a 
nonregulatory  approach  to  strengthen 
institution  elections.  Many  of  these 
commenters  remarked  that  active 
dialogue  with  System  boards  can 
address  any  weaknesses  in  the  current 
election  process,  as  can  FCA  informal 
guidance  and  examination.  The  FCC 
and  a  few  other  commenters  remarked 
that  our  existing  rules  on  election 
practices  already  exceed  other 
regulators  and  suggested  we  adopt  the 
practices  of  other  financial  regulators  by 
requiring  each  institution  to  have 
policies  in  place  specifying  election 
practices  in  lieu  of  regulations.  A  few 
associations  commented  that  the 
election  process  in  the  System  is 
working  and  the  rule  would  have  a 
negative  impact  and  increase  costs,  but 
one  association  remarked  that  the  rule 
provided  many  opportunities  for 
enhanced  elections.  This  association 
also  cautioned  that  those  opportunities 
should  not  be  forced  upon  the 
institutions.  Another  association  stated 
that  the  rule  does  not  follow  best 
practices  and  expressed  dismay  at  the 
implementation  efforts  that  would  be 
required  if  the  rule  became  final; 
including  changes  to  bylaws  and 
policies.  This  same  association  asserted 
that  the  rule  does  not  further  the  safe 
and  sound  operations  of  the  System. 
Conversely,  one  association  expressed 
appreciation  that  the  rule  recognizes 
best  practices,  but  the  commenter 
questioned  the  need  to  capture  best 
practices  in  regulations.  Another 
commenter  stated  that  associations  are 
in  a  better  position  to  structure  election 
procedures.  The  FCC  and  other 
commenters  remarked  that  the  proposed 
regulatory  scheme  seemed  unjustified 
based  on  the  limited  plection  provisions 
in  the  Act.  Still  another  commenter 
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remarked  that  adoption  of  the  rule  could  - 
carry  unintended  consequences 
undermining  the  stated  objectives  of  the 
rule.  A  couple  of  commenters  expressed 
concern  that  the  rule  does  not  give 
sufficient  consideration  to  the  different 
sizes  and  operations  of  various  System 
institutions.  One  commenter  went  so  far 
as  to  state  that  the  rule  was  a  regulatory 
burden.  Another  expressed  a  lack  of 
optimism  that  the  rule  would  improve 
election  processes.  Two  Farm  Credit 
banks  cautioned  FCA  on  regulating 
election  procedures  within  the  System, 
questioning  if  such  rules  arenn  keeping 
with  FCA’s  status  as  an  arm’s-length 
regulator.  One  bank  stated  that  the 
proposed  rule  and  existing  rules  are  too 
detailed,  explaining  that  individual 
institutions  are  better  equipped  to 
control  election  procedures.  This  same 
bank  questioned  why  this  rulemaking 
was  needed  as  it  was  not  aware  of  any 
harm  or  purpose  that  would  be 
addressed  by  the  rule. 

We  are  not  withdrawing  the  rule,  but, 
in  response  to  the  comments  received, 
we  have  amended  certain  provisions 
based  on  specific  comments.  While 
voluntary  administration  of  elections  is 
valuable,  it  does  not  replace  the  stability 
that  rules  provide  in  assuring  System 
stakeholders  of  the  safety  and 
soundness  of  the  System,  and  we  have 
a  responsibility  to  address  this  issue. 
Moreover,  an  effective  director  election 
process  is  critical  to  good  governance, 
which  in  turn  is  essential  for  institution 
safety  and  soundness.  The  FCA  is  the 
independent  Federal  agency  in  the 
executive  branch  of  the  Government 
responsible  for  examining  and 
regulating  System  institutions.  In  the 
course  of  issuing  regulations,  we 
consider  whether  the  rulemaking  may 
duplicate  other  requirements,  would  be 
ineffective,  or  impose  burdens  that  are 
greater  than  the  benefits  received.  Also, 
we  promulgate  rules  necessary  to 
implement  the  expectations  and 
requirements  of  the  Act,  which,  in  the 
case  of  director  elections,  is  to  support 
stockholder  participation  in  the 
management,  control,  and  ownership  of 
the  System.  We  believe  this  rule 
clarifies  the  intended  meaning  of  certain 
existing  rules,  eliminates  confusion 
through  reorganization  of  the  rules, 
replaces  outdated  regulatory  language 
with  more  current  terminology,  and 
introduces  technological  alternatives  to 
existing  requirements.  We  also  believe 
that  this  rulemaking  is  not  a  regulatory 
burden,  as  a  large  portion  of  it 
incorporates  previous  informal  guidance 
provided  to  institutions  and,  therefore, 
does  not  result  in  significant 
adjustments  to  individual  institution 


operations.  We  do  not  agree  with 
comments  that  our  rule  is  inconsistent 
with  what  other  regulators  require.  The 
FCA,  as  an  independent  regulator  of  the 
System,  is  not  required  to  follow  the 
actions  of  other  regulators.  Instead,  we 
consider  the  policy  positions  of  other 
regulators  to  decide  if  we  should  follow 
them  or  take  a  different  approach  if 
appropriate  to  implement  the 
requirements  and  expectations  of  the 
Act. 

Our  election  rule  sets  a  minimum 
level  of  performance  and  gives  prime 
consideration  to  the  cooperative 
structure  of  the  System.  We  believe  the 
assurances  derived  from  this  regulatory 
minimum  standard  will  benefit  the 
System  overall  by  increased 
stockholder,  investor,  and  public 
confidence.  In  this  rulemaking,  our 
intent  is  to  ensure  that  appropriate 
election  standards  exist  for  all  System 
institutions.  We  carefully  considered 
the  size,  complexity,  risks, 
interrelationships,  and  resources  of 
System  institutions  when  developing 
our  rules,  and  incorporated  variations 
and  flexibility  as  appropriate.  While  we 
believe  it  is  important  to  preserve 
individual  institution  flexibility  when 
possible,  our  regulatory  responsibility 
requires  us  to  issue  regulations  that  we 
determine  appropriate  for  safety  and 
soundness  reasons.  While  commenters 
remarked  that  they  knew  of  no  risk  or 
problem  that  needs  to  be  addressed  in 
a  regulation,  we  explain  that  we  are  not 
limited  to  issuing  regulations  only  when 
there  is  an  existing  problem.  It  is  our 
responsibility  as  a  safety  and  soundness 
regulator  to  be  proactive  in  our 
rulemaking  and  provide  standards  that 
help  avert  potential  problems. 

2.  Examination  Instead  of  Rulemaking 

Thirty-four  (34)  System  commenters 
cited  our  examination  and  enforcement 
authorities  as  a  sufficient  means  to 
address  election  issues,  concluding  that 
additional  regulations  are  unnecessary. 
Many  explained  that  the  FCA 
examination  function  is  better  suited  to 
addressing  individual  problems,  rather 
than  a  rulemaking  that  impacts  the 
entire  System,  and  that  we  should  focus 
our  attention  on  those  institutions  with 
election  Concerns  instead  of  developing 
a  set  of  regulations  impacting  all 
institutions.  The  FCC  and  several  other 
commenters  suggested  FCA  issue  an 
election  governance  policy  statement 
and  then  use  its  examination  authority 
to  verify  compliance  with  the  policy. 
Commenters  also  stated  that  we  have  all 
the  enforcement  powers  necessary  to 
correct  any  unsafe  or  unsound  election 
practices  without  this  rule.  The  FCC 
commented  that  because  there  are  no 


problems  in  election  of  bank  directors, 
there  is  little  burden  on  FCA  in 
examining  individual  bank  election 
policies,  rather  than  issuing  regulations 
and  examining  for  compliance  with 
those  regulations. 

We  examine  to  ensure  the  safety  and 
soundness  of  System  institutions  and 
their  compliance  with  laws  and 
regulations.  This  function  is  not  a 
substitute  for  our  responsibility  to  issue 
regulations  implementing  the  Act  and 
ensuring  the  safety  and  soundness  of 
System  institutions.  Our  examiners  use 
our  rules  as  the  basis  for  compliance 
determinations  and  to  require  any 
necessary  corrective  actions. 

Regulations  reduce  the  likelihood  that 
examinations  will  uncover  unsafe  and 
unsound  practices  and  provide  a 
minimum  standard  of  performance  to 
assure  stakeholders  of  the  safe  and 
sound  operations  of  System  institutions. 
While  we  agree  with  the  commenters 
that  we  have  a  high  level  of  enforcement 
authority;  we  do  not  view  it  as  our 
primary  tool  for  ensuring  the  safety  and 
soundness  of  System  institutions.  Safe 
and  sound  operations  of  individual 
System  institutions  are  ensured  by  a 
clear  set  of  rules  and  thorough 
examinations. 

3.  Interaction  With  Bylaws 

The  FCC  and  eight  other  commenters 
stated  that  our  rulemaking  efforts 
conflict  with  section  5.17(b)  of  the  Act. 
This  section  of  the  Act  precludes  FCA 
from  approving  institution  bylaws.  As 
we  have  explained  in  other 
rulemakings,  issuing  rules  impacting 
bylaws  does  not  mean  we  are  approving 
bylaws  in  violation  of  section  5.17(b)  of 
fbe  Act.  The  prohibition  on  bylaw 
approval  doesn’t  preclude  rulemaking 
on  matters  affecting  an  institution’s 
bylaws  or  the  safe  and  sound  operations 
of  System  institutions.  In  fact,  the  Act 
at  section  5.17(a)(9)  directs  us  to  issue 
rules  and  regulations  “necessary  or 
appropriate”  to  carry  out  the  Act.  In 
pursuit  of  ensuring  a  safe  and  sound 
System  and  carrying  out  the  Act, 
institution  bylaws  and  operations  are 
necessarily  impacted  by  our  rules. 
Additionally,  while  the  authority  of 
System  institutions  to  establish  bylaws 
is  fairly  broad,  it  is  not  without  limits. 
Bylaws  must  be  consistent  with 
applicable  laws  and  regulations,  and  we 
retain  the  responsibility  to  examine 
institution  bylaws  to  ensure 
compliance.  Consequently,  we  may 
regulate  the  terms  and  conditions  by 
which  institutions  exercise  their  powers 
through  their  bylaws,  while  not 
approving  the  bylaws  themselves,  and 
then  examine  compliance  with  our 
regulations. 


18728 


Federal  Register / Vol.  75,  No.  69 /Monday,  April  12,  2010 /Rules  and  Regulations 


4.  Differences  between  Farm  Credit 
Banks  and  Associations 

Two  Farm  Credit  banks  expressed 
concern  that  the  regulation  does  not 
adequately  recognize  the  differences 
between  bank  and  association  election 
procedures.  One  commenter  remarked 
that  the  rule  is  too  restrictive  for  banks, 
while  not  providing  enough  protection 
of  association  rights.  This  commenter 
asked  the  FCA  to  reevaluate  the 
proposed  rule  to  recognize  differences 
in  election  procedures  between  banks 
and  associations  contained  in  the  Act. 
One  association  remarked  that  FCA 
should  adopt  the  concept  of  75-percent 
stockholder-associations’  affirmative 
vote  on  all  bank  election  procedures, 
similar  to  the  current  rule  on 
overturning  cumulative  voting  in  bank 
elections.  We  disagree  with  the 
suggestion  that  stockholder-associations 
be  allowed  to  overrule  bank  board 
decisions  on  a  bank’s  election  process. 
Each  Farm  Credit  bank  may  consider  the 
suggestions  of  its  stockholder- 
associations  and  incorporate  them  into 
the  bank’s  election  policies  and 
procedures  if  the  bank  desires.  We  agree 
that  the  rule  requires  further  clarity  in 
its  application  to  Farm  Credit  banks 
versus  associations  and  have  made 
modifications  to  those  sections  of  the 
rule  we  considered  appropriate.  We 
addressed  these  specific  modifications 
in  the  section-by-section  analysis  of  this 
preeunble  below. 

5.  bnplementation  Date 

We  received  five  comments  asking 
that  the  implementation  date  of  the  rule 
be  extended  to  facilitate  compliance.  We 
proposed  no  delayed  implementation 
date  because  we  do  not  consider  it 
necessary.  As  stated  earlier,  much  of 
this  rulemaking  incorporates  previous 
guidance  provided  by  FCA  to  the 
System.  We  are  not  delaying  the 
implementation  of  the  other  areas  of  the 
rule  because  the  timing  of  the  rule’s 
effective  date  is  not  anticipated  to 
impact  ongoing  elections. 

B.  Specific  Issues 

1.  Meetings  of  Stockholders  (New 
§§611.100  and  611.110] 

a.  Definitions  [New  §611.100] 

We  received  two  comments  on  the 
definition  of  “mail  ballots.”  The 
commenters  asked  that  we  continue  to 
permit  mail  ballots  to  be  used  by  Farm 
Credit  banks,  whether  or  not  a 
stockholders’  meeting  has  been  held. 
One  of  the  commenters  pointed  out  that 
Farm  Credit  banks,  as  acknowledged  • 
elsewhere  in  the  proposed  rule,  do  not 
always  have  stockholders’  meetings 
when  conducting  director  elections. 


This  same  commenter  also  "remarked 
that  proxy  ballots  could  be  used  if  mail 
ballots  were  eliminated. 

The  commenter’s  point  that  the 
definition  offered  in  the  proposed  rule 
would  effectively  prevent  hanks  from 
using  mail  ballots  absent  a  stockholders’ 
meeting  is  well  made.  Our  proposed 
definition  was  in  no  way  intended  to 
prevent  Farm  Credit  banks  fi"om  using 
mail  ballots,  absent  a  stockholders’ 
meeting.  We  are  therefore  removing  that 
portion  of  the  definition  and  placing  the 
language  explaining  that  mail  ballots 
may  not  be  distributed  prior  to  the 
conclusion  of  a  meeting  in  paragraph  (d) 
of  §  611.340,  which  discusses  the  time 
when  proxy  ballots  may  be  accepted 
and  mail  ballots  may  be  distributed  in 
connection  with  stockholders’  meetings. 
We  believe  this  movement  of  language 
regarding  when  mail  ballots  are 
distributed  from  §  611.100(a)  to 
§  611.340(d)  clarifies  that  when  a 
stockholders’  meeting  is  held  to  conduct 
elections,  mail  ballots  may  not  be  issued 
before  the  conclusion  of  that  meeting. 

Although  no  comments  were  made  on 
the  defiitition  of  mail  ballots,  including 
by  electronic  means,  we  are  clarifying 
that  electronic  ballots  classified  as  mail 
ballots  are  those  cast  by  electronic  mail. 
We  did  not  intend  to  characterize 
electronic,  “real  time”  balloting 
procedures,  such  as  electronic  ballot 
stations  or  online  balloting  that  may  be 
used  by  stockholders  attending  a 
meeting  either  in  a  physical  location  or 
online,  as  mail  ballots.  Those  electronic 
“real  time”  balloting  methods  would 
properly  be  characterized  as  in-person 
voting.  We  also  clarify  that  text 
messaging  is  not  an  appropriate  method 
for  balloting  as  it  is  nearly  impossible  to 
verify  the  identity  of  the  sender  of  text 
messages. 

One  commenter  remarked  that  the 
definitions  for  online  meetings  and 
online  meeting  spaces,  while  providing 
flexibility,  do  not  allow  for  meetings 
without  a  physical  space.  This 
commenter  asked  for  deification  on 
what  business  can  be  conducted  by  mail 
or  online  without  physical  meetings. 
This  comment  is  better  directed  to 
§611.110,  “Meetings  of  stockholders,” 
since  the  definitions  in  §  611.100  do  not 
contain  the  limitation  mentioned,  but 
we  respond  to  the  comment  here.  We 
require  a  physical  meeting  space  when 
using  online  meetings  for  all 
associations  and  those  Farm  Credit 
banks  allowing  floor  nominations.  As 
explained  in  the  proposed  rule 
preeunble.  E-commerce  requires  each 
stockholder  to  agree  to  electronic 
communication  in  lieu  of  traditional 
communications,  so  unless  all 
stockholders  have  made  such  an 


agreement,  a  physical  meeting  space  is 
needed  to  provide  a  “floor”  for  floor 
nominations.  Because  the  commenter 
thought  our  proposed  rule  would 
require  Farm  Credit  banks  to  always 
have  a  physical  meeting  space  when 
using  online  meetings,  we  are  modifying 
§  611.110(a)  to  clarify  this  requirement 
always  applies  to  associations,  since 
associations  must  allow  floor 
nominations.  The  requirement  would 
only  apply  to  Farm  Credit  banks 
permitting  floor  nominations,  as 
reflected  in  §  611.326(b)(2). 

We  received  one  comment  on  the 
definition  of  a  quorum,  asking  if  a 
quorum  applies  to  individual  meeting 
items  or  the  entire  meeting.  A  quorum 
is  the  number  of  stockholders  needed  to 
be  present  to  start  a  meeting;  it  does  not 
vary  for  each  agenda  item.  However,  we 
are  removing  the  definition  of  a  quorum 
for  reasons  stated  under  section 
III.B.l.d.  of  this  preamble.  We  received  ■ 
no  comments  on  the  other  provisions  of 
§611.100  and  finalize  those  as 
proposed. 

b.  Stockholders’  Meetings  [New 
§611.110] 

We  received  22  comments,  including 
the  FCC,  on  System  associations’ 
holding  annual  director  elections  and 
allowing  for  the  use  of  online  meetings 
as  part  of  the  annual  meeting  process. 
Many  of  these  commenters  expressed 
dismay  at  having  to  have  one  large 
meeting  each  year  instead  of  individual 
and  localized  customer  appreciation 
meetings.  Several  commenters  also 
stated  that  institutions  should  remain 
free  to  determine  the  meeting  process. 

An  association  commented  that  it  had 
stopped  holding  annual  meetings  12 
years  ago,  instead  using  localized 
customer  appreciation  gatherings, 
which  have  resulted  in  significant 
increases  in  stockholder  participation 
and  attendance.  Still  another  association 
stated  that  it  has  scaled  down  its  annual 
meeting  and  redirected  the  cost  savings 
in  separate  customer  appreciation 
events.  One  commenter  remarked  that 
annual  meetings  eire  not  practical,  nor 
reliable,  for  generating  stockholder 
involvement.  Another  commenter 
expressed  concern  that  annual  meetings 
are  viewed  as  the  only  or  best  means  of 
stockholder  participation  in  institution 
business.  Still  another  stated  that  one 
annual  meeting,  versus  multiple  local 
meetings,  is  difficult  to  schedule  in  a 
fair  manner  given  the  VcU"iety  of 
agricultural  production  timelines 
involved.  Other  commenters  remarked 
on  the  growing  territorial  sizes  and 
difficulties  presented  in  holding  a  single 
annual  meeting.  One  conunenter  stated 
that  even  using  regional  meetings  does 
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not  address  timeframes- or  improve 
stockholder  participation. 

The  provision  that  associations  hold 
annual  meetings  of  stockholders  comes 
from  section  4.15  of  the  Act,  which 
provides  that  each  association  “shall 
elect  a  nominating  committee  by  vote  of 
the  stockholders  at  the  annual  meeting 
to  serve  for  the  following  year.”  In 
addition,  we  are  seeking  to  recognize, 
within  the  general  election  procedures, 

§  611.1123(a)(3)  of  our  merger 
regulations.  Under  §  611.1123(a)(3),  the 
governance  plan  for  a  continuing 
association  must  provide  for  the 
election  of  at  least  one  director  at  each 
annual  meeting  held  subsequent  to  the 
date  of  merger.  Incorporating  this 
requirement  into  general  election 
provisions  facilitates  compliance  as 
most  associations  have  merged  under 
this  rule  and  therefore  have  annual 
meetings  and  director  elections. 

We  assure  commenters  that  our  rule 
does  not  require  a  single,  large  annual 
meeting,  only  that  an  annual  meeting  be 
held.  Associations  may  use  a  single 
location  or  multiple  locations  to  hold 
their  annual  meetings.  It  is  up  to  the 
association  to  determine  how  to  best 
meet  the  needs  of  its  stockholders  in 
structuring  the  meeting,  but  we 
encourage  associations  that  serve 
diverse  types  of  agricultural  operations 
or  that  have  large  territories  to  consider 
using  sectional  sessions  out  of 
consideration  for  its  borrowers.  Annual 
meetings,  besides  serving  as  a  forum  for 
electipns,  provide  the  opportunity  to 
review  the  association’s  financial 
condition,  discuss  its  progress  or 
setbacks  over  the  previous  year,  look  at 
the  challenges  that  management  and 
board  expect  to  face  in  the  year  ahead, 
address  member  concerns  that  warrant 
the  board’s  attention,  and  discuss  the 
rights,  privileges,  and  obligations  of 
members,  individually  and  collectively. 
The  annual  meeting  creates  the  unique 
setting  for  such  discussions. 

One  association  objected  to  requiring 
annual  director  elections,  explaining 
that  it  rotates  director  terms  each  year 
and,  because  appointed  directors  are 
included  in  that  rotation,  a  stockholder- 
elected  director  seat  may  not  be  up  for 
election  each  year.  Another  commenter 
expressed  concern  that  the  rule  does  not 
consider  special  circumstances,  such  as 
mergers,  which  make  electing  a  director 
every  year  impractical. 

We  disagree  with  comments  that 
annual  director  elections,  held  in 
conjunction  with  annual  meetings,  are 
not  necessary  every  year.  We  expect 
associations  to  stagger  the  terms  of  all 
their  directors,  but  we  do  not  expect  the 
inclusion  of  appointed  directors  in  a 
director  rotation  cycle  to  prevent  the 


election  of  a  stockholder-elected 
director  each  year.  Since  appointed 
directors  (either  outside  directors  or 
board-appointed  stockholder  directors) 
are  not  elected  by  the  voting 
stockholders  but  instead,  are  chosen  by 
the  other  board  members,  they  should 
not  be  included  in  the  director  election 
rotation  cycle.  With  respect  to  mergers, 
FCA  has  favorably  responded  to 
requests  fi:om  associations  to  suspend 
director  elections  in  a  merger  year  or  to 
facilitate  a  planned  downsizing  of  the 
continuing  board  of  directors. 

A  commenter  asked  us  to  clarify  the 
language  in  §  611.110(a)  regarding  the 
interaction  of  mail  ballots  with  annual 
meetings.  The  rule  provides  that  in- 
person  (including  proxy  ballots)  and 
online  elections  of  directors  must  occur 
at  the  annual  meeting,  but  mail  ballots 
may  be  distributed  after  the  meeting. 
Thus,  associations  have  to  elect  a 
director  each  year,  but  the  timing  of  the 
election  ballot  depends  on  the  balloting 
methods  used;  in-person,  online,  and 
proxy  balloting  happens  at  the  annual 
meeting,  but  mail  balloting  happens 
after  the  annual  meeting  concludes. 
Based  on  this  comment,  we  have  revised 
§§  611.110(a)  and  611.340(d)  to  make  it 
clear  that  mail  ballots  may  only  be 
distributed  after  the  annual  meeting. 

The  FCC  and  one  association  asked 
that  banks  not  be  required  to  have 
annual  meetings  because  the  Act  does 
not  require  it.  Another  association  asked 
that  banks  not  be  required  to  elect 
directors  annually.  These  commenters 
explained  that  the  manner  in  which 
banks  communicate  with  stocldiolders 
for  election  purposes  should  he  left  to 
the  banks.  We  clarify  that  this  rule  does 
not  require  banks  to  have  annual 
meetings.  While  we  are  not  requiring 
Farm  Credit  banks  to  hold  these  types 
of  meetings,  we  believe,  however,  they 
should  do  so.  Thus,  we  are  not 
removing  the  language  from  §  611.110(a) 
encouraging  Farm  Credit  hanks  to  hold 
annual  or  periodic  meetings.  We 
continue  to  strongly  believe  that  the  Act 
places  significant  expectations  on 
System  institutions  to  foster  and 
facilitate  stockholder  involvement  in, 
and  knowledge  of,  the  cooperative 
nature  of  each  System  institution  and 
the  System  itself.  Farm  Credit  banks 
should  give  serious  consideration  to  the 
value  of  holding  an  organized, 
structured  meeting  wherein 
stockholder-associations  can 
communicate  with  their  board  members 
on  matters  that  may  be  of  interest  and 
concern  to  them.  In  addition.  Farm 
Credit  banks  are  required  to  elect  at 
least  one  director  on  an  annual  basis. 

Most  commenters  on  the  online 
meeting  aspect  of  the  rule  indicated 


appreciation  for  the  provision,  but 
expressed  reservations  on  its  usefulness, 
costs  and  implementation.  One 
commenter  remarked  that  using  online 
meetings  may  not  be  appropriate  or 
available  in  all  locations  and  asked  us 
to  clarify  whether  or  not  we  were 
requiring  online  meetings.  A  couple  of 
commenters  remarked  that  the  cost  of 
using  technology  to  conduct  meetings  or 
elections  may  not  be  justified  by  actual 
use  of  the  feature.  One  of  these 
commenters  also  stated  that  based  on 
“hits”  to  its  Web  site,  stockholders  do 
not  prefer  this  manner  of 
communication.  A  couple  of 
commenters  also  stated  the  security 
requirements  for  online  meetings  and 
elections  would  outweigh  their  benefit. 
One  commenter  stated  that  its 
stockholders’  infrastructure  and  culture 
did  not  support  online  meetings.  Three 
associations  remarked  that  some 
institution  stockholders  did  not  have 
the  technical  skills  to  participate  in 
online  meetings.  Other  commenters 
stated  that  online  meetings  are  not 
viable  means  for  increasing  stockholder 
participation  as  many  stockholders 
prefer  not  to  participate  in  online 
banking  activities.  Two  associations 
expressed  concern  with  the 
implementation  issues  associated  with 
using  online  meetings,  such  as 
coordinating  a  virtual  floor  for  an  online 
meeting.  One  of  these  commenters 
stated  that  online  meetings  send  the 
message  that  the  board  is  not  interested 
in  personal  interaction  with 
stockholders.  A  couple  of  commenters 
observed  that  a  number  of  its 
stockholders  do  not  have  Internet 
access,  particularly  in  rural  areas,  so 
would  not  be  able  to  attend  an  online 
meeting.  However,  12  other  commenters 
favored  the  use  of  online  meetings,  most 
welcoming  a  regulation  identifying  it  as 
a  tool  for  associations  to  use  to  increase 
participation  as  long  as  it  is  not  a 
requirement,  but  one  of  these 
commenters  stated  that  online 
procedures  should  he  left  to  the 
institutions.  Another  stated  that  online 
meetings  should  not  entirely  replace  a 
physical  meeting. 

The  rule  provides  associations  the 
option  of  holding  their  annual  meetings 
in  both  a  physical  location  and  online. 
While  we  recognize  that  associations 
incur  certain  costs  associated  with 
‘  annual  meetings,  we  believe  the 
association’s  investment  in  its  members 
through  stockholder  participation  and 
involvement  in  the  annual  meeting 
justifies  the  costs  involved.  In  §611.110, 
System  institutions  may  use  online 
meetings  to  augment  the  traditional 
annual  meetings  held  in  a  physical 
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location,  but  are  not  required  to  do  so. 

In  response  to  the  comments,  we  are 
modifying  this  aspect  of  the  provision  to 
clarify  that  the  use  of  online  meetings, 
online  voting,  and  other  technological 
resources,  is  optional. 

We  do  not  view  online  meetings  as 
eliminating  the  board  members’ 
personal  interactions  with  stockholders, 
but  as  an  opportunity  for  enhanced 
stockholder  participation.  Online 
meetings  allow  online  attendees  to 
communicate  with  board  members  and 
others  who  are  present  at  the  physical 
meeting  site.  Online  attendees  can  also 
nominate  a  person  as  a  director 
candidate  from  the  virtual  floor 
provided  by  the  online  meeting,  ask 
questions  of  the  meeting  chair,  and 
engage  in  discussions,  etc.,  as  if  they 
were  physically  at  the  meeting.  We 
recognize  that  implementing  online 
meetings  involves  up-front  costs  to  put 
this  technology  to  use.  Each  institution 
must  decide  whether  these  costs  are 
justified  in  light  of  the  benefits  to  the 
institution  and  its  stockholders  in  the 
long  run.  We  also  recognize  that  there 
are  rural  areas  of  the  country  where 
broadband  Internet  access  is  not  yet 
available.  For  this  reason,  the  rule 
requires  that  associations  must  always 
have  a  physical  location  for  the  annual 
meeting.  The  online  meeting  is  an 
option  that  is  available. 

Unlike  associations,  banks  are  not 
required  to  hold  annual  meetings  or  to  ^ 
elect  their  directors  or  the  nominating 
committee  as  a  part  of  the  annual 
meeting  process.  For  Farm  Credit  banks 
not  using  floor  nominations,  no  physical 
meeting  space  is  required.  Thus,  bank 
business  can  be  conducted  exclusively 
online,  including  conducting  director 
elections  and  the  election  of  the 
nominating  committees,  if  the  bank 
provides  an  online  medium  for  casting 
votes  or  uses  mail  ballots. 

c.  Stockholder  Attendance  [New 
§611. 110(d)] 

We  received  25  comments,  including 
one  from  the  FCC  and  multiple  letters 
from  members  of  individual 
associations,  on  the  proposed 
requirement  that  Farm  Credit  banks  and 
associations  actively  encourage 
stockholder  attendance  at  the  annual 
meeting.  Commenters  stated  that  the 
requirement,  while  well  intended,  was 
not  practical  or  necessary.  Fourteen  (14) 
commenters  from  the  same  association 
remarked  that  stockholder  participation 
is  achieved  outside  the  annual  meeting, 
such  as  in  focus  group  meetings, 
education  programs  for  young, 
beginning,  and  small  farmers,  and 
customer  appreciation  days.  These  same 
commenters  observed  that  annual 


meetings  are  probably  the  least  effective 
at  obtaining  stockholder  participation, 
particularly  in  those  associations  with 
larger  territories.  Commenters  from 
another  association  remarked  that 
directors  are  the  main  source  of 
attendance  at  annual  meetings  and  that 
each  stockholder  receives  notice  of  the 
meetings  and  has  the  freedom  to  attend 
or  not.  One  commenter  remarked  that 
the  regulatory  provision  would  be 
difficult  to  enforce.  One  Farm  Credit 
bank  remarked  that  stockholder 
participation  at  annual  meetings  is 
overrated,  especially  when  mail  ballots 
are  used.  This  bank  also  stated  that  this 
participation  is  not  as  important  as 
regular  communication  between 
institutions  and  stockholders  and  a 
sound  patronage  program.  One 
commenter  also  remarked  that  the 
farming  needs  of  stockholders  also  play 
an  important  role  in  attendance  at 
annual  meetings.  Still  another 
commenter  asked  us  to  approach 
member  involvement  more  broadly, 
instead  of  focusing  on  annual  meetings. 
The  FCC  commented  that  the  proposed 
provision  was  arbitrary  and  asked  FCA 
to  allow  institutions  to  determine  the 
best  methods  for  enhancing  stockholder 
participation.  The  FCC  also  commented 
that  this  provision  partially  conflicts 
with  the  provision  to  use  the  Annual 
Meeting  Information  Statement  (AMIS) 
for  communicating  other  stockholder 
participation  opportunities.  One 
commenter  objected  to  using  the  AMIS 
as  a  vehicle  to  enhance  stockholder 
participation,  indicating  that  the  AMIS 
is  already  filled  with  information,  and 
more  data  may  dissuade  stockholders 
from  reading  the  AMIS.  A  few 
commenters  stated  that  it  would  be 
more  appropriate  for  FCA  to  require 
institutions  to  adopt  policies 
encouraging  stockholder  participation 
in  the  management,  ownership,  and 
control  of  their  respective  institutions. 
One  association  remarked  that  making 
encouragement  of  stockholder 
participation  a  requirement  would  not 
be  beneficial  or  effective  to  the  stated 
objective. 

We  agree  with  comments  that  the 
proposed  requirement  in  §  611.110(d), 
which  would  have  required  Farm  Credit 
banks  and  associations  to  actively 
encourage  stockholder  attendance  at  the 
annual  meeting,  would  be  difficult  to 
*  implement  and  are  withdrawing  it. 
However,  we  do  not  agree  with  the 
comments  that  encouraging  stockholder 
attendance  at  stockholder  meetings  is 
not  necessary  and  is  overrated  since 
there  are  other  means  of  communication 
that  take  place  between  the  institution 
and  members.  Stockholder  participation 


and  involvement  in  annual  meetings 
reinforce  communications  between  the 
institution  and  members  and  may 
suggest  a  need  to  improve 
communications.  In  response  to  the 
comment  that  FCA  should  require 
institutions  to  adopt  policies  that 
encourage  stockholder  participation  in 
the  management,  ownership,  and 
control  of  their  institution,  we  believe 
that  institution  boards  should  undertake 
this  on  their  own  initiative.  FCA 
encourages  System  institutions  to  be 
creative  in  finding  ways  to  reach  out  to 
member-stockholders  beyond  the 
lending  relationship,  provision  of 
related  services,  and  the  distribution  of 
annual  and  quarterly  reports  and  other 
required  disclosures. 

d.  Quorums 

The  proposed  rule  would  have 
clarified,  in  part,  that  a  quorum  count 
may  not  include  mail  ballots.  We 
received  72  comments  on  this  provision, 
most  objecting  to  preventing  institutions 
from  including  mail  ballots  in  a  quorum 
count.  A  minority  of  commenters  ■either 
supported  the  provision  or  understood 
its  objective.  The  FCC  expressed  strong 
objections  to  removing  mail  ballots  from 
quorum  counts,  arguing  that  using  mail 
ballots  in  a  quorum  count  is  as  logical 
as  allowing  proxy  ballots  in  quorum 
counts.  The  FCC  further  contested  that 
including  mail  ballots  in  quorum  counts 
is  in  keeping  with  cooperative 
principles  because  it  results  in  larger 
stockholder  participation.  Several  . 
commenters  also  remarked  that 
including  mail  ballots  in  quorum  counts 
increases  stockholder  participation, 
giving  examples  whereby  participation 
at  annual  meetings  increased  from  3.66 
to  12.76  percent  when  the  institution 
began  counting  mail  ballots  in  the 
quorum  requirement  or  that  using  mail 
balloting  instead  of  in-person  voting 
tripled  stockholder  participation.  Other 
commenters  argued  that  eliminating 
mail  ballots  from  quorum  counts  will 
result  in  lower  stockholder 
participation,  lower  quorum 
requirements,  and  increased  annual 
meeting  costs.  Commenters  also  asked 
for  confirmation  that  quorums  be 
determined  by  the  institutions.  An 
association  remarked  that  online 
meetings  do  not  justify  removing  mail 
ballots  from  quorum  counts.  A  couple  of 
commenters  also  observed  that  the 
premise  that  mail  balloting  occurs  after 
a  meeting  is  convened  does  not  take  into 
consideration  that  the  ballot  itself  is 
approved  by  the  institution’s  board 
before  the  meeting.  Another  commenter 
explained  its  institution  requires  mail 
ballots  to  be  returned  before  the  annual 
meeting  so  voter  participation  is  verified 
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by  the  start  of  the  meeting.  Still  another 
commenter  remarked  that  in-person 
quorums  are  difficult  to  achieve  through 
regional  meetings,  so  mail  ballots  are 
necessary  to  the  count. 

Commenters  supporting  the  proposed 
rule  on  quorums  remarked  that  while  , 
proxy  ballots  may  be  used  for  quorums, 
mail  ballots  are  used  to  tally  voting 
results.  However,  these  same 
commenters  suggested  it  is  better  left  to 
each  institution  to  decide  the  matter.  In 
a  separate  comment,  AgriBank 
commented  that  it  recognized  the  legal 
issue  involved  in  using  ijiail  ballots  in 
a  quorum  count,  as  discussed  in  the 
proposed  rule  preamble,  but  suggested 
FCA  could  overcome  that  by  issuing  a 
rule  allowing  for  the  practice.  AgriBank 
offered  the  perspective  that  stockholder 
participation  encompasses  the  entire 
meeting  and  election  process,  from  the 
start  of  the  meeting  to  the 
announcement  of  election  results,  so 
including  mail  ballots  in  quorum  counts 
is  justifiable. 

A  quorum  is  the  minimum  number  of 
voting  stockholders  needed  for  a 
meeting  to  begin  and  business 
conducted.  Stockholder  participation  is 
separate  and  distinct  from  a  quorum 
count.  In  response  to  comments  on 
ballot  approval,  we  note  that  the  board’s 
approval  of  the  ballot  format  in  advance 
of  the  meeting  has  no  bearing  on  the 
quorum  requirement.  In  response  to  the 
commenter  who  noted  that  his 
institution  requires  mail  ballots  to  be 
returned  before  the  annual  meeting  so 
its  voter  participation  is  verified  by  the 
start  of  the  meeting,  our  regulations  do 
not  permit  mail  ballots  to  be  distributed 
prior  to  the  end  of  an  annual  meeting. 

After  considering  the  comments,  we 
are  not  finalizing  §  611.120  in  this 
rulemaking.  As  suggested  by 
commenters,  this  provision  of  the 
proposed  rule  may  be  better  suited  to 
the  continued  discretion  of  each 
institution’s  business  judgment.  We 
continue  to  expect  institutions  to 
establish  sound  quorum  requirements 
for  director  elections.  We  are  retaining 
the  requirement  that  each  institution’s 
bylaws  identify  quorum  requirements. 
Due  to  other  changes  in  this  rulemaking, 
we  are  moving  this  requirement  to 
§  611.110(a). 

2.  Eligibility  for  Membership  on  Board 
of  Directors  [§611.310] 

We  received  four  comments  on  new 
paragraph  (e),  which  clarifies  that  a 
person  is  not  eligible  to  be  a  director  if 
that  person  is  elected  to  serve  on  the 
institution’s  nominating  committee  and 
attends  a  meeting  of  the  nominating 
committee.  We  received  related 
comments  on  the  companion  provision 


in  §  611.325(c)  and  address  those 
comments  here  as  well.  One  commenter 
expressed  no  objection  to  the  rule. 
Another  commenter  suggested  relaxing 
the  rule  to  allow  attendance  at  an 
organizational  meeting  if  no  director 
nominees  are  discussed.  Still  another 
commenter  asked  that  the  existing  rule 
be  left  alone,  explaining  that  it  is 
understandable,  removes  the 
appearance- of  being  self-serving,  and  is 
well  received  by  the  nominating 
committee.  One  commenter  argued  that 
committee  members  should  be  allowed 
to  recuse  themselves  from  discussions 
or  decisions  and  then  be  nominated  to 
run  for  the  board  as  long  as  the 
nominating  committee  still  has  a 
quorum  after  that  person  leaves  the 
committee.  The  FCC  raised  a  concern 
that  nominating  committee  members 
may  become  floor  nominees  after 
presenting  the  nominating  committee 
report  and  believes  that  such  a  person 
should  not  be  eligible  to  be  nominated 
as  a  director  candidate  from  the  floor. 
One  commenter  asked  for  clarification 
on  when  the  prohibition  attaches. 

While  we  appreciate  the  comments 
supporting  our  existing  rule,  we  believe 
it  is  important  to  clarify  that  the  existing 
rule  addresses  a  change  in  a  person’s 
status  after  election  to,  but  before 
service  on,  a  nominating  committee. 

The  rule  provides  that  individuals 
elected  to  the  nominating  committee  are 
permitted  to  resign  from  the  committee 
and  run  for  election  to  the  board  only 
if  they  did  not  attend  any  meetings  of 
the  nominating  committee.  We 
encourage  institutions  to  elect  alternate 
members  so  the  committee  can  function 
without  interruption  if  one  of  its 
members  were  to  resign.  In  this  rule, 
nominating  committees  will  be  required 
to  keep  minutes  of  their  meetings, 
including  meeting  attendance,  which 
will  enable  the  institution  to  verify  that 
the  resigning  member  did  not  attend  any 
committee  meetings.  As  we  explained  in 
the  proposed  rule,  attending  a  meeting 
of  the  nominating  committee  could  give 
a  committee  member  the  ability  to 
access  information  that  would  allow 
that  person  to  judge  the  likelihood  of  a 
successful  run  for  the  board,  thus 
creating  a  potential  conflict  of  interest 
that  the  rules  in  §  611.310  seek  to  avoid. 
As  long  as  a  nominatfng  committee 
member  does  not  attend  any -nominating 
committee  meeting,  the  person  may 
resign  from  the  committee  to  run  for 
election  to  the  board  in  the  same 
election  cycle.  Thus,  we  are  finalizing 
this  provision  in  §  611.310(e),  and  the 
related  provision  at'§  611.325(c),  as 
proposed. 

We  received  comments  from  the  FCC, 
a  Farm  Credit  Bank,  and  two 


associations  on  new  paragraph  (f)  in 
§611.310,  requiring  associations  to 
inform  out-of-territory  borrowers  as  to 
the  borrower’s  eligibility  to  serve  as  a 
director.  We  received  related  comments 
on  the  companion  provision  in 
§  611.325(a)  and  address  tho.se 
comments  here  as  well.  The  FCC  and 
one  association  asked  that  we  revise  the 
requirement  on  giving  notice  of 
eligibility,  remarking  that  associations 
should  not  have  to  make  extraordinary 
disclosures  to  out-of-territory  borrowers 
for  this  purpose.  They  instead  suggested 
that  disclosures  on  out-of-territory 
borrowers’  eligibility  to  serve  as 
directors  be  part  of  other 
communications  to  all  stockholders  on 
director  qualifications.  The  FCC  then 
asked  that  if  FCA  finalizes  the  provision 
for  special  disclosures  to  out-of-territory 
borrowers,  the  disclosure  only  be 
required  if  an  association’s  bylaws  do 
not  prohibit  such  borrowers  from 
serving  as  directors.  One  association 
asked  that  the  disclosure  be  limited  to 
those  associations  prohibiting  out-of-  • 
territory  borrowers  from  serving  as 
directors.  The  bank  raised  no  objection 
to  allowing  out-of-territory  borrowers  to 
serve  as  directors  and  suggested  that 
this  type  of  disclosure  should  be 
provided  to  all  borrowers  because  a 
borrower  within  the  territory  may  later 
move  outside  the  territory.  One 
association  objected  to  the  entire 
provision  due  to  the  difficulty  in 
knowing  whether  borrowers  are 
stockholders  in  multiple  associations. 

We  agree  with  those  commenters  who 
suggested  that  notice  should  only  be 
provided  to  out-of-territory  borrowers 
holding  voting  stock  in  those 
associations  that  prohibit  such 
borrowers  fi’om  running  for  election. 
Voting  stockholders  have  an  assumed 
right  to  run  for  election,  so  notice  is  not 
necessary.  However,  because  the  rule 
allows  associations  to  limit  this  right  in 
the  case  of  out-of-territory  borrowers, 
those  borrowers  should  be  notified  of 
such.  Thus,  we  revise  our  proposal  in 
both  §  611.310(f)  and  §  611.325(a)  to 
only  require  disclosure  when  an 
association’s  bylaws  prohibit  out-of- 
territory  borrowers  who  hold  voting 
stock  in  the  association  from  serving  as 
a  director  or  on  the  nominating 
committee. 

The  FCC  and  one  association 
remarked  that  section  4.15  of  the  Act 
directs  association  nominating  • 
committees  to  only  consider  director 
candidates  from  the  institution’s 
territory.  We  disagree  because  these 
commenters  fail  to  recognize  that  any 
voting  stockholder  in  an  association  is 
potentially  eligible  to  be  elected  as  a 
director  of  that  institution,  whether 
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nominated  by  the  nominating 
committee  or  through  a  floor 
nomination.  While  the  language  of 
section  4.15  directs  the  nominating 
committee  to  consider  all  territories  of 
the  institution  when  identifying 
nominees,  it  does  not  prevent  the 
committee  from  also  considering  other 
eligible  voting  stockholders,  such  as 
out-of-territory  borrowers  that  hold 
voting  stock.  In  addition,  the  legislative 
history  behind  section  4.15  indicated 
Congress’  intent  to  make  sure  the 
nominating  committee  gave  due 
consideration  to  all  aspects  of  the 
institution’s  borrower  base  in  order  to 
have  a  board  of  directors  that  is 
knowledgeable  of  the  agriculture 
financed  by  the  institution. 

We  received  no  comments  on  the 
other  provisions  of  §  611.310  and 
finalize  those  as  proposed. 

3.  Impartiality  in  the  Election  of  • 
Directors  [§611.320] 

a.  Institution  Resources  [§  611.320(c)] 

We  received  seven  comments  on  the 
proposed  clarifications  to  §  611.320(c), 
including  one  from  the  FCC.  Two 
commenters  agreed  with  the  proposed 
change  to  recognize  eissociations’ 
standing  as  stockholders  in  their 
funding  banks,  thereby  allowing 
stockholder-associations  to  use  their 
resources  in  support  of  a  candidate  to 
the  bank  board.  The  FCC  agreed  that 
each  institution  should  adopt 
procediu^s  equitable  to  all  candidates, 
including  floor  nominees,  and 
emphasized  that  use  of  institution 
resources  should  be  a  choice.  The  FCC 
and  one  other  commenter,  however, 
objected  to  limiting  use  of  institution 
resources  for  election  activities  to  Farm 
Credit  Banks.  The  System’s  only 
agricultural  credit  bank  (CoBank) 
commented  that  this  provision  would 
not  be  “workable”  for  agricultural  credit 
banks  due  to  the  mixed  stockholder 
structure  of  affiliated  associations  and 
retail  borrowers. 

We  clarify  in  the  final  rule  text  that 
we  are  not  requiring  any  bank, 
including  CoBank,  to  permit  its 
stockholder-associations  to  campaign 
for  bank  director  candidates.  This  type 
of  activity  can  only  occur  to  the  extent 
permitted  by  the  bank’s  own  policies 
and  procedures.  We  explained  in  the 
proposed  rule  that  the  bank  must 
authorize  this  activity  because  it  is  the 
bank’s  director  election  process  and  the 
bank  should  have  the  authority  to 
determine  the  allowable  activities  of  its 
stockholders  in  this  process,  subject  to 
our  regulations.  In  the  event  a  bank  does 
not  choose  to  allow  its  stockholder- 
associations  to  use  associations’ 


property,  facilities,  and  resources'  in 
support  of  bank  director  candidates,  no 
stockholder-association  in  that  district 
would  be  authorized  to  do  so  in  any 
manner.  On  the  other  hand,  if  a  bank 
has  permitted  its  stockholder- 
associations  to  engage  in  this  activity  in 
the  past  and  intends  to  allow  the 
activity  to  continue,  it  must  now  adopt 
policies  and  procedures  that  comply 
with  the  regulatory  requirements  of 
§  611.320(c). 

The  FCC  and  a  couple  of  associations 
suggested  extending  the  use  of 
institution  resources  to  the  associations 
for  campaign  activities  in  their  own 
elections,  as  long  as  it  is  done  in  an 
equitable  and  prudent  manner.  The  FCC 
explained  that  voter  access  to  candidate 
campaign  information  is  essential  to  an 
informed  voting  public  and  that  many 
candidates  are  unable  to  finance 
distribution  costs,  especially  in  larger 
territories.  The  FCC  also  argued  that 
young,  beginning,  and  small  farmers 
who  might  run  for  a  director  position 
are  most  disadvantaged  in  the  current 
restrictions  on  em  association’s  ability  to 
pay  distribution  costs  for  candidates. 

The  FCC  stated  that  an  association 
could  not  express  or  imply  an 
endorsement  of  any  candidate.  The  FCC 
further  remcU’ked  that  existing  rules  and 
FCA  guidance  on  this  issue  unduly 
hamper  voting  stockholders’  access  to 
meaningful  information. 

Our  rule  in  §  611.320(c)  allows 
candidates  for  directors  to  make  use  of 
an  institution’s  property,  facilities,  and 
resources  provided  the  property, 
facilities,  emd  resources  are 
simultaneously  available  and  it  is  made 
known  that  they  are  available  for  use  by 
all  declared  candidates.  As  we 
explained  in  the  proposed  rule,  our 
rules  are  designed  to  ensure  fairness  and 
equal  access  to  the  reimbursement 
opportunity.  Use  of  an  institution’s 
financial  resources  must  be  reasonable, 
prudent,  and  consistent  with  supporting 
an  election  that  is  fair  and  unbiased.  We 
do  not,  however,  agree  with  the 
comments  that  associations  should  be 
able  to  distribute  campaign  material  for 
or  on  behalf  of  candidates  running  for 
election  to  the  association’s  board  of 
directors  and,  therefore,  we  are  not 
changing  §611. 320(e). 

We  recognize  thSt  the  larger 
geographic  territories  of  some  System 
institutions  make  it  unrealistic  to  expect 
stockholders  to  have  meaningful 
knowledge  of  most  director  candidates 
without  some  supplemental  information 
beyond  the  required  disclosures.  We 
also  acknowledge  that  the  large  number 
of  stockholders  in  many  associations 
also  makes  it  impractical  or  cost- 
prohibitive  for  candidates  to  mail  or 


distribute  information  themselves.  In  an 
FCA  bookletter,  “Distribution  of  Director 
Candidate  Information”  (BL-056),  dated 
September  11,  2008,  we  clarified  the 
meaning  of  “campaign  material”  for 
purposes  of  §  611.320(e)  by 
differentiating  campaign  material  from 
educational  material.  The  bookletter 
explained  that  System  institutions  may 
provide,  to  stockholders,  supplemental 
material  on  director  candidates  without 
violating  the  prohibition  on  distributing 
campaign  material  when  that  material  is 
educational  in  nature  and  all  candidates 
have  a  fair  and  equal  opportunity  to 
provide  educational  material.  In 
providing  this  clarification,  we  wanted 
to  ensure  that  the  interpretation  of 
“campaign  material”  did  not  limit  the 
distribution  of  appropriate  information 
on  director  candidates  to  stockholders. 

We  received  one  comment  seeking 
clarification  on  whether  non-incumbent 
candidates  must  be  provided 
reimbursement  for  travel  if  an 
incumbent  director  travels  at  the 
institution’s  expense  to  a  regional 
meeting  before  being  named  by  the 
nominating  committee  as  a  director- 
nominee.  We  direct  the  commenter  to 
our  frequently  asked  questions  (FAQs) 
on  the  governance  rule,  specifically 
FAQ  36,  posted  on  FCA’s  Web  site 
under  “FCS  Information.” 

We  received  no  comments  on  the 
other  provisions  of  §  611.320(c)  and 
finalize  those  as  proposed. 

b.  Involvement  of  Directors  in  Board 
Elections  [New  §  611.320(f)] 

We  received  a  comment  from  the  FCC 
emd  78  other  commenters,  including 
multiple  letters  from  members  of 
individual  associations,  on  adding  a 
new  paragraph  (f)  to  address  the 
involvement  of  directors  in  board 
elections.  The  FCC  and  several  other 
commenters  stated  strong  objection  to 
prohibiting  director  activity  in  board 
elections,  citing  fundamental  free 
speech.  One  commenter  expressed  no 
objection  to  the  rule  arid  another  stated 
strong  support  of  it.  A  third  of  the 
commenters  asked  that  the  provision  be 
eliminated  entirely,  arguing  directors 
should  be  allowed  to  offer  an  opinion 
on  fellow  board  members  and  that  doing 
so  presents  no  conflict. 

Many  commenters  argued  that  the 
requirement  is  an  infringement  on  free 
speech  and  unduly  undermines  the 
notion  of  cooperative,  open  elections. 
Several  of  these  commenters  further 
stated  that  good  governance  encourages 
communication.  One  Farm  Credit  bank 
and  a  few  associations  stated  that 
stockholder-elected  directors  should  be 
permitted  to  make  such  statements,  but 
only  in  the  director’s  capacity  as  a 
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stockholder.  The  FCC  and  several  other 
commenters  expressed  concern  about 
the  message  such  a  restriction  would 
send  to  stockholders  and  questioned  the 
need  for  the  rule,  stating  an 
unawareness  of  any  problems  in  this 
area.  A  few  associations  commented 
that  the  prohibition  would  make  finding 
willing  and  qualified  candidates  more 
difficult,  while  directors  from  a  couple 
of  associations  argued  that  the  provision 
would  limit  their  ability  to  be  effective 
directors.  Others  asserted  that  directors 
have  a  duty  to  relate  information  on 
candidates  if  the  directors  believe  the 
candidate  holds  views  that  may  cause 
harm  to  the  institution.  Another 
commenter  remarked  that  the 
prohibition  could  have  unintended 
consequences,  such  as  being 
misinterpreted  by  stockholders  or 
preventing  the  board  or  board  chairman 
from  providing  guidance  to  the 
nominating  committee  on  desirable 
director  qualifications. 

Some  commenters  explained  that  the 
views  of  incumbent  directors  are 
important  to  voting  stockholders,  many 
arguing  that  corporate  elections  do  not 
have  similar  restrictions.  Commenters 
also  expressed  the  view  that  limiting 
director  speech  might  be  difficult  to 
monitor,  especially  oral  communication. 
Others  considered  the  limitation  on 
making  statements  for  other  director 
candidates  an  extreme  measure  that  is 
better  addressed  through  standards  of 
conduct  policies. 

We  understand  and  have  thoroughly 
considered  the  sentiments  of  the 
commenters,  and,  as  a  result,  we  are 
modifying  the  provision  to  limit  the 
prohibition  to  active  campaigning  as  a 
“director”  of  an  institution.  We  are 
mindful  of  the  dual  role  that  elected 
directors  play  (as  both  stockholders  and 
directors)  in  the  cooperative,  and  we  do 
not  want  to  prohibit  a  stockholder’s 
right  to  support  a  candidate.  At  the 
same  time,  we  continue  to  believe  a 
director’s  active  support  of  a  candidate 
creates  a  potential  for  conflicts  of » 
interest.  We  also  clarify  that  our  rule 
does  not  prevent  board  members  ft'om 
offering  guidance  to  nominating 
committees  on  desirable  director 
qualifications.  This  type  of  guidance  is 
not  specific  to  any  one  person,  but 
rather  addresses  the  board’s  overall 
needs.  We  do  not  believe  the  final 
language  will,  as  suggested,  adversely 
affect  either  the  ability  of  directors  to  do 
their  jobs  or  recruitment  efforts  for  open 
board  positions. 

The  final  provision,  as  modified, 
prevents  a  director  from  using  his  or  her 
official  authority  as  a  director  to 
influence  or  otherwise  affect  the  result 
of  an  election  on  another’s  behalf. 


Examples  of  active  campaigning  for  a 
director  candidate  (except  one’s  self) 
that  would  be  prohibited  include 
writing  and  delivering  speeches  on 
behalf  of  a  candidate,  organizing  and 
officially  appearing  at  campaign  events 
on  another’s  behalf  (attendance  as  an 
audience  member  is  permissible  if  the 
director  is  not  receiving  compensation, 
or  reimbursement,  from  the  institution 
for  the  time  or  travel  to  the  event), 
preparing  and  distributing  campaign 
literature  for  a  candidate,  and  using 
official  institution  stationery  or  titms 
accorded  the  director  for  board 
positions  (such  as  audit  committee 
chairman  or  board  chairman)  for 
personal  endorsements  or 
recommendations.  Likewise,  a  director 
would  not  be  allowed  to  use  any 
authority  associated  with  his  or  her 
official  “director”  title  in  a  manner  that 
could  reasonably  be  construed  to  imply 
that  the  institution  either  sanctions  or 
endorses  the  director’s  activities  on 
another’s  behalf  for  nomination  or 
election.  With  this  modification,  we 
want  to  be  sure  that  any  activity 
undertaken  by  a  director  on  another’s 
behalf  remains  personal  in  his  role  as  a 
stockholder  and  is  not  presented  in  a 
manner  that  represents  the  director  in 
his  or  her  official  capacity  or  implies 
official  sanction  by  the  institution  of  a 
candidate.  We  believe  this  modification 
addresses  commenter  concern^  and 
provides  an  appropriate  balance 
between  a  stockholder-elected  director’s 
responsibilities  to  remain  officially 
neutral  in  institution  elections,  while 
still  preserving  the  director’s  personal 
rights  as  a  stockholder. 

We  appreciate  comments  concerning 
difficulties  in  monitoring  oral 
communications  between  directors  and 
the  membership  and  encourage 
institutions  to  address  this  matter 
through  the  institution’s  standards  of 
conduct  policy  and  procedures. 

4.  Nominating  Committees  [Existing 
§611.325] 

We  received  comment  letters  from  the 
FCC  and  47  other  commenters, 
including  multiple  letters  from  members 
of  individual  associations,  on  the 
proposed  changes  to  this  section,  only 
one  of  which  supported  all  the  proposed 
changes.  Of  the  other  47  comments, 
seven  were  directed  at  the  introductory 
paragraph  of  §  611.325.  In  this 
paragraph,  we  clarified  that  each 
institution  may  have  only  one 
nominating  committee  in  any  one 
election  cycle.  The  FCC  and  another 
commenter  stated  that  multiple 
comtnittees  are  more  efficient  for  those 
institutions  holding  regional  elections. 
The  FCC  then  requested  FCA  to  clarify 


whether  subcommittees  may  be  used  if 
the  rule  is  finalized  as  proposed.  If  so, 
the  FCC  recdmmended  that  only  final 
actions  on  nominees  require  full 
committee  vote.  One  commenter  asked 
why  subcommittees  are  appropriate  but 
multiple  nominating  committees  are 
not.  Two  commenters  suggested 
permitting  nominating  committees  to  be 
formed  on  a  state  or  regional  basis 
instead  of  just  one  committee  for  the 
institution’s  entire  territory. 

We  are  not  changing  the  rule  to  allow 
for  multiple  nominating  committees 
within  a  single  institution  because  we 
do  not  believe  multiple  nominating 
committees  were  intended  by  the  Act. 
Section  4.15  of  the  Act  states  that  each 
year  the  voting  stockholders  will  elect  a 
nominating  committee  at  the  annual 
meeting.  Congress  used  the  singular, 
and  we  are  not  persuaded  that  a 
different  interpretation  is  appropriate. 

As  a  committee  of  voting  stockholders, 
the  nominating  committee  has  the 
significant  task  of  identifying  qualified 
voting  stockholders  to  stand  for  election 
to  the  entire  board  of  directors  and  not 
a  portion  of  the  board.  A  single 
nominating  committee  working  in 
concert  makes  the  best  possible 
selections  for  director  nominees. 
However,  we  believe  there  is  value  in 
using  subcommittees  to  aid  the  full 
committee  in  its  task,  especially  in 
institutions  with  large  territories.  Our 
rule  permits  institutions’  nominating 
committees  to  work  in  subcommittees 
for  the  express  purpose  of  identifying 
possible  director-nominees  in  director 
nomination  regions  for  the  nominating 
committee’s  review  and  consideration. 
The  rule  is  clear  that  the  nominating 
committee  as  a  whole  must  decide  on 
the  director-nominees  for  the 
recommended  slate  of  candidates. 

Four  Farm  Credit  banks  expressed 
concern  with  the  requirement  that  banks 
have  nominating  committees.  The 
commenter  explained  that  the 
nominating  committee  is  a  group  of 
individuals  who  are  not  stockholders  in 
the  bank  and  have  no  investment  in  the 
bank,  and  thereby  lack  an  incentive  for 
locating  good  candidates.  The 
commenter  also  asserted  that  Congress 
recognized  the  distinction  between 
associations  and  banks  when  crafting 
section  4.15  of  the  Act,  which  is  why 
the  Act  does  not  require  nominating 
committees  for  banks.  The  commenter 
requested  that  FCA  remove  the  bank 
nominating  committee  requirement  to 
allow  stockholder-associations  to 
nominate  their  own  candidates*  to  the 
bank  board  or,  in  the  alternative,  make 
bank  nominating  committees  an 
optional  requirement. 
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We  addressed  similar  comments  on 
bank  nominating  committees  in  the 
initial  rulemaking  for  nominating 
committees  and  have  not  changed  our 
position  on  this  issue.^  As  a 
clarification,  our  rule  requires  bank 
nominating  committees  to  be  elected  by 
voting  stockholders  who,  at  the  bank 
level,  are  stockholder-associations,  and 
the  candidates  for  service  on  a 
nominating  committee  also  come  from 
the  stockholder-associations.  Further, 
each  bank  may  allow  floor  nominations 
for  director  candidates.  Therefore, 
stockholder-associations  are  not 
prohibited  from  participating  in  the 
nomination  process. 

We  received  no  comments  opposed  to 
the  reorganization  of  §  611.325  and 
hnalize  it  as  proposed. 

a.  Nominating  Committee  Composition 
[Existing  §61 1.325(a)] 

We  received  four  comments  on 
requiring  associations  to  inform  out-of- 
territory  borrowers  as  to  the  borrower’s 
eligibility  to  serve  on  an  institution’s 
nominating  committee  and  addressed 
these  comments  in  the  companion 
provision  of  §  611.310(f)  and  discussed 
in  section  II1.B.2.  of  this  preamble. 
Consistent  with  changes  made  on  the 
companion  provision,  we  are  modifying 
the  language  in  611.325(a)  to  require 
notice  to  out-of-territory  borrowers  only 
when  the  institution’s  bylaws  prohibit 
out-of-territory  borrowers  who  hold 
voting  stock  from  being  eligible  to  serve 
on  the  nominating  committee. 

b.  Nominating  Committee  Election  (New 
§  611.325(b)] 

We  received  26  comments,  including 
multiple  letters  from  members  of 
individual  associations,  on  adding  new 
paragraph  (b)  on  nominating  committee 
elections.  Of  these,  19  comments  were 
on  the  provision  that  an  institution  may 
use  ballots  that  would  allow 
stockholders  to  vote  for  nominating 
committee  members  as  a  slate,  as  long 
as  stockholders  also  retain  the  ability 
and  right  to  elect  members  individually. 
Four  commenters  asked  for  clarification 
on  how  such  a  ballot  would  be 
structured  and  votes  tabulated.  Other 
commenters  expressed  support  for  only 
having  a  vote  on  the  committee  as  a 
slate,  but  some  of  these  questioned  the 
need  for  the  matter  to  be  included  in  the 
regulation.  A  Farm  Credit  bank 
remarked  that  individual  votes  enable 
larger  stockholder-associations  to 
.  control  the  committee  composition  and 
asked  that  the  provision  be  removed 
from  the  rule.  One  commenter 


*  See  preamble  to  final  governance  rule,  71  FR 
5762  (February  2,  2006). 


supported  the  proposed  rule  provision 
on  nominating  committee  elections.  One 
commenter  asked  if  we  favor  the  use  of 
floor  nominations  for  nominating 
committees.  Another  commenter  '  . 
objected  to  the  slate  vote  provision, 
explaining  that  voting  for  individual 
committee  members  facilitates 
identifying  alternates. 

We  agree  with  commenters  that  our 
proposed  language  in  §  611.325(b)(1) 
was  unclear  on  how  the  ballot  would  be 
structured  and  how  votes  would  be 
tabulated,  which  might  have  created 
confusion  for  the  voting  stockholders  in 
casting  such  a  vote.  In  reviewing  the 
issue,  we  believe  that  discussion  on  the 
manner  of  achieving  the  “opportunity” 
for  stockholders  to  vote  either  on  a  slate 
of  candidates  or  individuals  is  better 
suited  to  informal  guidance. 
Consequently,  we  have  modified  this 
provision  to  state  only  that  institutions 
must  provide  stockholders  the 
opportunity  to  vote  on  candidates  for 
each  nominating  committee  position, 
simultaneously  clarifying  that  the  vote 
is  for  candidates  running  for  each 
position  on  the  committee.  As  to  the 
comment  on  allowing  •write-in 
candidates  for  nominating  committees, 
institutions  may  choose  to  use  that 
method  in  addition  to  others.  However, 
while  write-in  candidates  on  a  ballot  for 
election  to  the  nominating  committee 
cire  not  likely  to  garner  the  number  of 
votes  needed  for  election,  we  remind 
institutions  that  they  may  permit 
nominations  from  the  floor  for 
nominating  committee  candidates.  In 
this  manner,  a  floor  nominee’s  name  can 
be  added  to  the  ballot  before  the  vote 
occurs,  thus  significantly  increasing  the 
floor  nominee’s  chances  for  election. 

We  received  comments  from  the  FCC 
on  §  611.325(b)  that  association 
no’minating  committee  members  may 
only  be  elected  to  serve  a  1-year  term. 
The  FCC  asked  us  to  clarify  that 
nominating  committee  members  may 
serve  consecutive  terms.  A  few  other 
commenters  asked  us  to  clarify  that 
nominating  committee  members  may 
serve  on  the  following  year’s  committee. 

We  agree  with  commenters  and  for 
that  reason  did  not  propose  limits  on 
the.  number  of  consecutive  1-year  terms 
association  nominating  committee 
members  may  serve.  However, 
individual  members  of  an  association 
nominating  committee  must  stand  for 
and  be  reelected  in  order  to  serve 
another  1-year  term,  and  we  have 
clarified  this  requirement  in  the  rule. 

We  do  not  set  the  term  that  a  bank 
nominating  committee  member  serv^es 
because  there  is  no  statutory  provision 
specifying  the  term  of  a  bank 
nominating  committee  member.  We 


encourage  instittitions  to  establish 
safeguards  against  self-perpetuation  of 
the  nominating  committee’s 
membership. 

We  received  no  comments  on  the 
provision  regarding  the  use  of  in-person 
(including  use  of  an  online  medium)  or 
mail  balloting  procedures  to  elect  a 
nominating  committee,  but  we  clarify 
that  using  proxy  ballots  to  elect  a 
nominating  committee  is  also  permitted. 
We  also  received  no  comments  on  the 
provision  in  §  611.325(b)(2)  that  Farm 
Credit  banks  must  use  weighted  voting 
with  no  cumulative  voting  permitted 
when  electing  members  to  serve  on  a 
nominating  committee  and  we  finalize 
this  portion  of  the  rule  as  proposed. 

c.  Nominating  Committee  Conflicts  of 
Interest  [New  §  611.325(c)] 

We  received  two  comments  regarding 
when  a  nominating  committee  member 
may  resign  from  the  committee  and  run 
for  election  to  the  board  of  directors. 
These  comments  are  addressed  in 
section  1II.B.2.  of  this  preamble,  where 
we  discuss  eligibility  to  serve  as  a 
director  in  the  companion  §  611.310(e). 

d.  Nominating  Committee  Duties 
[Redesignated  §  611.325(d)] 

We  received  44  comments,  including 
one  from  the  FCC  and  letters  from 
multiple  members  of  individual 
associations,  on  clarifying  that 
nominating  committees  may  not  be  used 
for  other  institution  business.  The  FCC 
and  many  other  commenters  agreed  that 
nominating  committee  duties  should  be 
limited  to  the  business  of  the 
nominating  committee,  but  strongly 
objected  to  preventing  the  nominating 
committee  from  identifying  candidates 
for  the  following  year’s  nominating 
committee.  These  commenters  asked  to 
use  the  current  nominating  committee 
as  a  vehicle  for  identifying  members  for 
the  following  year.  Several  commenters 
said  that  often  nominating  committee 
members  come  across  future  potential 
committee  members  in  the  search  for 
director  candidates.  A  few  commenters 
questioned  who  would  perform  the  task 
of  finding  new  committee  members  if 
the  sitting  nominating  committee  were 
prevented  from  doing  so.  These 
commenters  expressed  potential 
conflicts  with  other  FCA  regulations  if 
management  has  to  step  in  and  perform 
the  task.  One  association  commented 
that  the  Act  does  not  prohibit  using  the 
nominating  committee  for  other  duties. 
Still  others  commented  that  hllowing 
other  types  of  committees  to  identify 
potential  future  nominating  committee 
members  does  not  support  cooperative 
principles  nor  is  it  cost-effective.  One 
commenter  suggested  FCA  regulate 
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terms,  providing  for  nominating 
committee  term  limits  to  prevent  self¬ 
perpetuation,  while  others  suggested 
institutions  use  their  nominating 
committee  policies  to  control  self¬ 
perpetuation  matters.  One  commenter 
suggested  the  listed  duties  in  the  rule  be 
the  minimum,  not  the  only,  duties  the 
committee  may  perform.  Another  stated 
that  the  existing  rule  is  sufficient  and 
needs  no  change. 

We  agree  with  commenters  that 
nominating  committees  are  well  suited 
to  aid  in  the  identification  of  candidates 
for  the  next  nominating  committee,  and 
we  are  amending  the  rule  to  reflect  that 
it  is  permissible.  We  do  not,  however,  ^ 
believe  that  the  nominating  committee 
should  perform  other  duties.  We  believe 
that  having  other  duties  diverts  the 
nominating  committee  from  its 
significant  role  in  the  director  election 
process.  Further,  a  nominating 
committee  may  not  be  given  the  task  of 
verifying  the  eligibility  or  credentials  of 
a  floor  nominee. 

One  commenter  asked  that  we  clarify 
whether  the  nominating  committee 
must  nominate  all  eligible  candidates 
for  open  director  seats.  This  commenter 
stated  that  prohibiting  such  an  action 
would  be  objectionable.  Yet  another 
commenter  stated  that  it  wanted  to  limit 
the  nominating  committee  to  only 
naming  two  candidates  for  each  open 
director  seat. 

The  nominating  committee’s 
responsibilities  are  to  identify,  evaluate, 
and  nominate  candidates  for  open 
director  positions.  The  committee  must 
evaluate  their  qualifications  and 
nominate  at  least  two  candidates  for 
each  open  director  position,  while  also 
endeavoring  to  ensure  representation 
from  all  areas  of  the  territory  and,  as 
nearly  as  possible,  all  types  of 
agriculture  practiced  within  the 
territory.  An  evaluative  process  must 
occur,  and  it  is  within  the  discretion  of 
the  nominating  committee  to  select 
those  candidates  who  it  believes  are  the 
best  qualified  to  serve  as  directors.  It 
rests  with  the  nominating  committee  to 
decide  which  director  nominees  will  be 
on  the  slate  of  recommended 
candidates.  Thus,  we  want  to  clarify 
that  the  nominating  committee  is  not 
limited  to  providing  just  two  names  for 
each  open  director  position. 

-V  The  FCC  and  two  other  commenters 
asked  for  clarification  on  how  votes  are 
tallied  when  the  stockholders  are  _ 
presented  with  more  than  two  nominees 
for  one  director  position.  The  FCC  used 
the  example  of  the  nominating 
committee  identifying  two  nominees  for 
a  position  and  then  also  getting  a  floor 
nomination,  which  may  result  in  there 


not  being  a  majority  of  votes  for  any  one 
candidate. 

We  have  no  regulatory  provision  that 
requires  a  wiiming  candidate  for  a 
director  position  to  receive  a  majority  of 
the  votes  cast.  In  the  situation  the  FCC 
describes,  the  winning  candidate  could 
receive  a  “plurality”  of  votes.  An 
institution’s  policies  and  procedures  on 
impartiality  in  director  elections  should 
recognize  that  a  winning  director 
candidate  may  receive  less  than  a 
majority  of  the  votes  cast  when  there  are 
more  than  two  candidates  for  one 
director  position.  Should  a  contest 
result  in  a  tie  vote  between  two 
candidates,  most  institution  bylaws 
have  provisions  for  dealing  with  it. 

A  bank  asked  for  confirmation  that 
§  611.325(d)(1),  regarding  representation 
from  the  institution’s  territory,  is  a 
guide  and  not  a  requirement.  In 
response,  we  clarify  that  this  aspect  of 
the  rule  is  a  guide  based  on  the 
legislative  history  of  the  Act,  and  it  is 
not  a  requirement. 

e.  Nominating  Committee  Resources 
[Redesignated  §  611.325(e)] 

We  received  one  comment  on  adding 
a  requirement  that  institutions  provide 
their  nominating  committees  with  FCA 
rules  and  other  FCA-issued  guidance  on 
the  operation  of  nominating  committees. 
The  commenter  asks  us  to  instead 
require  institutions  to  provide 
nominating  committees  a 
comprehensive  listing  of  resources 
available,  indicating  those  that  must  be 
provided.  The  commenter  explained 
that  presenting  all  the  material  listed  in 
the  rule  would  be  counterproductive 
and  might  overwhelm  the  committee. 

We  disagree  with  the  commenter  and 
believe  this  requirement  is  necesseiry  to 
ensure  that  the  nominating  committee  is 
aware  of  FCA’s  rules  and  guidance 
regarding  the  nominating  committee’s 
role  in  representing  the  institution’s 
stockholders  in  the  director  elections 
process  and  understands  how  it  must 
operate  in  accordance  with  those  rulesi 
We  are  hesitant  to  require  instead  a 
comprehensive  listing  of  resources  as 
suggested  because  it  might  actually 
discourage  the  nominating  committee 
from  asking  for  all  the  material  that  it 
should  have  access  to  without  delay. 
Consequently,  we  finalize  this  provision 
as  proposed. 

We  also  note  that  the  final  rule 
requires  nominating  committees  to 
maintain  records  of  its  meetings.  We 
believe  it  is  appropriate  that  the 
nominating  committee  record,  within  its 
meeting  minutes,  whether  it  obtained 
the  resources  it  requested  from  the 
institution.  We  further  encourage 
nominating  committees  to  record  in 


their  meeting  minutes  whether  they 
were  satisfied  with  the  resources 
provided  or  if  the  resources  were 
insufficient  for  the  nominating 
committee  to  fulfill  its  duties. 

5.  Floor  Nominations  [New  §611.326] 

We  received,  from  the  FCC  and  10 
others,  comments  on  incorporating  into 
our  rules  previous  guidance  provided  to 
System  institutions  in  FCA  bookletter, 
“Floor  Nomination  Procedures  for 
System  Associations  and  Banks”  (BL- 
055),  dated  February  14,  2008,  and  other 
floor  nomination  procedural 
requirements.  In  addition  to  comments 
specific  to  this  section,  many  comment 
letters  included  statements  affirming 
that  floor  nominations  are  an  express 
right  of  association  stockholders. 

The  FCC  and  four  other  commenters 
asked  that  the  manner  of  conducting 
floor  nominations  be  left  to  each 
association.  The  FCC  and  one 
association  further  remarked  that  floor 
nominations  should  not  be  used  to 
circumvent  the  nominating  committee’s 
efforts  and  that  institutions  should  be 
allowed  to  balance  election  procedures 
to  provide  equal  and  fair  treatment  to  all 
nominees.  One  commenter  explained 
that  the  procedure  for  making  floor 
nominations  varies  by  the  size  of  the 
institution.  The  FCC  and  an  association 
also  suggested  that  the  number  of 
individuals  needed  to  support  a  floor 
nomination  be  equal  to  the  number  of 
people  serving  on  the  nominating 
committee  or  the  number  of  votes  given 
by  nominating  committee  members  to 
those  on  the  nominating  committee 
slate,  rather  than  just  a  second  to  the 
nomination. 

Voting  stockholders  of  every 
association  have  the  express  right  of 
making  nominations  from  the  floor.  We 
reaffirm  that  this  right  may  not  be 
unduly  restricted  in  a  way  that 
effectively  weakens  it,  nor  can  the 
procedures  for  making  floor 
nominations  be  unduly  burdensome. 

We  believe  that  asking  for  more  than 
one  voice  in  support  of  a  floor 
nomination  weakens  the  process. 
Further,  permitting  variations  in  the 
procedures  for  making  floor 
nominations  based  solely  on  the  size  of 
the  institution  is  not  appropriate 
because  floor  nominations  are  an 
express  right  of  the  voting  stockholders 
and  are  not  dependent  on  institution 
size.  To  ensure  the  right  to  make  floor 
nominations  is  not  unduly  inhibited, 
this  rulemaking  sets  minimum 
procedural  limits  for  the  level  of  voting 
stockholder  support  that  can  be  required 
by  the  institution  before  accepting  a 
floor  nomination.  We  do  not  believe  that 
floor  nominations  are  easier  than  being 
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nominated  through  the  nominating 
committee.  A  floor  nominee  must  meet 
the  same  eligibility  and  disclosure 
requirements  as  all  other  nominees  and 
must  gain  the  support  of  the  voting 
stockholders  in  order  to  be  elected.  The 
voting  stockholders  make  the  final 
decision  on  who  is  elected  to  the  board 
of  directors,  and  the  manner  of 
nomination  may  or  may  not  influence 
the  stockholders’  vote. 

The  rule  also  seeks  to  address  the 
concern  that  allowing  nominations  from 
the  floor  may  create  delays  and 
inefficiencies  at  stockholders’  meetings 
because  the  institution  first  has  to  verify 
that  the  nominee  is  eligible  for  the 
position  for  which  he  or  she  has  been 
nominated  before  the  meeting  can 
proceed.-  Floor  nominations  are  public 
nominations  of  candidates  that  are  not 
previously  vetted  by  any  person  or 
committee.  In  the  interest  of  running  an 
efficient  stockholders’  meeting,  it  is  the 
responsibility  of  the  association  to  have 
ready  access  to  a  current  stockholders’ 
list  and  any  other  needed 
documentation  that  would  allow  the 
association  to  verify  that  the  nominee 
from  the  floor  meets  the  eligibility 
requirements  to  run  as  a  cemdidate  for 
a  director  position,  particularly  if  the 
voting  stockholders  are  casting  their 
ballots  at  the  meeting  and  are  not  voting 
solely  by  mail  ballot  after  the 
stocldiolders’  meeting  is  concluded. 

One  commenter  supported  the  floor 
nomination  process,  but  stated  that 
director  eligibility  should  be  the  same 
regardless  of  the  manner  in  which  a 
person  is  nonainated.  Another 
commenter  stated  that  nominating 
committee  members  should  not  be 
eligible  to  be  floor  nominated  director 
candidates  until  one  election  cycle  has 
passed.  We  agree,  and  while 
§  611.326(a)  does  not  specifically 
address  eligibility  to  serve  as  a  floor 
nominated  director,  our  other  rules  do. 
Our  rules  in  §§  611.310(e)  and 
611.325(c)  specifically  address  the 
commenter’s  concern.  Both  provisions 
make  it  clear  that  cm  individual  cannot 
be  a  candidate  for  a  bank  or  an 
association  board  of  directors  in  the 
same  election  cycle  during  which  that 
individual  was  a  member  of  the 
institution’s  iTominating  committee  and 
attended  any  meetings  of  the 
nominating  committee.  Regardless  of 
how  the  individual  may  be  nominated, 
including  a  nomination  firom  the  floor, 
his  or  her  membership  on  the 
nominating  committee  makes  the 
individual  ineligible  to  run  as  a 
director-nominee  for  the  duration  of  that 
election  cycle. 

One  commenter  asked  if  FCA  favors 
the  use  of  floor  nominations  for  service 


on  the  nominating  committee.  The  FCA 
takes  no  position  on  whether 
nominations  from  the  floor  should  be 
permitted  for  the  nominating 
committee.  This  is  a  decision  that  the 
board  of  directors  should  make  and 
include  in  the  association’s  bylaws  so 
that  voting  stockholders  know  whether 
floor  nominations  for  the  nominating  * 
committee  are  accepted. 

A  bank  commented  that  if  banks  do 
not  hold  meetings  for  elections,  it 
cann'ot  offer  floor  nominations.  The 
bank  asserted  that,  given  this  and  the 
fact  that  there  is  no  prohibition  in  the 
Act  against  other  forms  of  nomination, 
the  bank  has  allowed  its  stockholder- 
associations  to  name  nominees  for 
vacant  director  seats  outside  the 
nominating  committee  process.  In 
response,  we  expect  the  bank  to  let  the 
nominating  committee  complete  its 
duties  before  allowing  any  other  type  of 
nominations.  We  do  not  require  or 
prohibit  Farm  Credit  banks  from  using 
floor  nominations.  The  use  of  floor 
nominations  in  bank  elections  is  at  the^ 
discretion  of  each  bank;  however,  banks 
choosing  to  allow  floor  nominations 
must  follow  the  provisions  of  §  611.326, 
and  we  have  modified  this  provision  to 
make  that  clear. 

We  received  no  comments  on  other 
provisions  of  new  §611.326  and  finalize 
them  as  proposed. 

6.  Director-Nominee  Disclosures  (New 
§611.330] 

We  received  three  comments  on 
§  611.330(a)  objecting  to  disclosing 
family  relationships  that  would  be 
reportable  under  peut  612  because  the 
disclosure  unduly  infiringes  on  privacy 
rights  of  nominees  and  nominees’ 
family  members.  We  address  this  issue 
in  our  Governance  FAQ  39. 

The  FCC  and  three  associations 
commented  on  §  611.330(c)(1),  stating 
that  including  candidate  disclosures  as 
part  of  the  AMIS  complicates  the 
election  process.  The  FCC  explained 
that  the  inability  to  obtain  disclosure 
statements  from  floor  nominees  until 
after  the  annual  meeting  has  led  to  an 
increase  in  the  use  of  meul  ballots, 
resulting  in  reduced  stockholder 
attendance  at  annual  meetings. 
Commenters  asked  that  we  allow 
institutions  to  set  the  process  for 
director  candidate  disclosures  and  only 
address  the  process  to  ensure  equitable 
treatment.  The  commenters  further 
asked  that  floor  nominee  disclosures  be 
reconciled  with  other  disclosure 
procedures.  Two  associations 
commented  that  floor  nominee 
disclosures  should  be  left  to  the 
institution’s  policies  as  the  rule  is 
favorable  to  floor  nominations.  One  of 


these  associations  specifically  asked 
that  floor  nomination  disclosures  be 
obtainable  in  advance  of  a  meeting. 

We  decline  the  suggestion  that 
disclosure  statements  from  floor 
nominees  be  obtained  before  the  start  of 
the  stockholders’  meeting.  Floor 
nominations,  by  their  very  nature,  occur 
during  the  meeting.  It  is  therefore 
impossible  to  obtain  disclosures  in 
advance  of  a  floor  nomination.  While 
•we  understand  the  commenters’ 
concerns  regarding  potential  delays  in 
the  meeting  process  to  obtain  these 
disclosures,  doing  as  the  commenters 
suggest  would  deny  stockholders  the 
^express  right  to  make  floor  nominations. 
We  recognize  that  those  institutions 
using  only  mail  ballots  encounter  no 
such  difficulties  because  floor  nominees 
provide  their  disclosures  to  the 
institution  before  the  mail  ballots  are 
prepared.  We  received  no  comments  on 
the  other  provisions  of  §  611.330  and 
finalize  those  as  proposed. 

7.  Regional  Voting  in  Director  Elections 
(New  §  611.335  and  Existing  §  615.5230] 

We  received  three  comments  on  our 
proposal  to  consolidate  the  regional 
election  provisions  in  new  §  611.335. 

We  had  proposed  moving  the  existing 
requirements  on  regional  elections  of 
directors  from  existing  §§  615.5230(a)(3) 
and  620.21(d)(4)(ii)  to  a  new  §611.335 
called  “Regional  voting  in  director 
•  elections.”  One  commenter  questioned 
whether  the  proposed  rufe  changed  the 
provisions  for  regional  voting.  Another 
commenter  asked  us  to  clarify  that 
regional  voting  rules  only  address 
voting  and  not  eligibility  requirements 
for  directors  or  nominating  committee 
members. 

We  did  not  intend  our  proposed 
reorganization  of  the  regional  election  ■ 
rules  to  change  any  provisions  or  cause 
confusion  on  its  applicability.  We 
intended  no  change  in  our  rules  on  this 
topic  and,  therefore,  to  avoid  any  such 
confusion,  we  are  not  finalizing  the 
movement  of  the  regional  election 
provisions  fi-om  §615.5230  into  a  new 
§  611.335.  The  regional  election 
provisions  will  remain  in  §615.5230, 
but  in  a  new  paragraph  (b)  due  to  the 
effect  of  other  reorganization  efforts.  We 
received  no  comments  on  the  proposed 
grammatical  corrections  to  the  regional  ' 
electiqn  provisions  and  finalize  those  as 
proposed  at  §  615.5230.  We  are  also 
finalizing  the  deletion  of  those  regional 
voting  provisions  fi-om  §  620.21(d)(4)(ii) 
because  existing  §  620.21  is  an  interim 
report  to  stockholders  (AMIS)  and  the 
regional  election  provisions  from  that 
section  address  the  distribution  of 
ballots  in  regional  elections,  which  is 
addressed  elsewhere  in  the  rule.  As  a 
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conforming  technical  change,  we  are 
changing  the  reference  to  §  615.5230  in 
§  611.1210(f)  to  reflect  this 
organizational  change  and  adding  a 
cross-citation  to  §  611.350  in  §  615.5230. 

8.  Confidentiality  and  Security  in 
Voting  [new  §611.340] 

We  received  no  comments  on  adding 
language  to  paragraph  (d)  to  explain  that 
only  proxy  ballots  may  be  accepted 
before  stockholders’  meetings  are 
convened  for  election  or  other  voting 
purposes.  However,  a  few  comments  on 
other  areas  of  our  rule  discuss  the  value 
of  proxy  ballots  and  we  address  those 
comments  here.  A  bank  and  a  few 
associations  commented  on  the 
difficulty  of  using  proxy  ballots  with 
floor  nominations,  explaining  that  there 
is  no  advance  knowledge  of  floor 
nominations  for  stockholders  to  provide 
voting  guidance  to  proxy  holders.  Three 
commenters  remarked  that  having  to  use 
proxy  ballots  instead  of  mail  ballots 
creates  a  disadvantage  to  floor 
nominees.  Commenters  also  stated 
proxy  ballots  are  more  confusing  for 
stockholders.  A  few  commenters  asked 
us  to  explain  why  proxy  ballots  are 
better  than  mail  ballots  for  quorum 
counts,  arguing  that  proxy  ballots  are 
harmful  to  the  floor  nomination  process 
and  reliance  on  them  for  quorum  counts 
would  be  unfair  to  floor  nominees. 

Proxy  ballots'should  not  be 
problematic  for  floor  nominations. 

Proxy  ballots  must  be  returned  to  the 
institution  by  the  date  of  the 
stockholders’  meeting  and  before 
balloting  begins.  The  stockholder  voting 
by  proxy  may  withdraw  the  proxy 
authorization  and  vote  in  person  at  the 
meeting.  Thus,  a  nominee  from  the  floor 
could  conceivably  uphold  a  viable 
candidacy  with  sufficient  stockholder 
support  from  those  voting  at  the  meeting 
as  well  as  those  that  decide  to  revoke 
their  proxy  ballots  and  vote  in  person  at 
the  meeting.  In  addition,  the  bank  or 
association  may  give  a  stockholder 
voting  by  proxy  an  opportunity  to  give 
voting  discretion  to  the  designated 
proxy  provided  the  proxy  is  also  a 
voting  stockholder.  In  such  a  case,  the 
designated  proxy  would  have  the 
discretion  to  vote  for  a  floor  nominee. 
Proxy  ballots  are  counted  towards  the 
quorum  requirement  because  a  proxy  is 
an  authorization  for  a  named  agent  to 
act  for  a  voting  stockholder  at  a  meeting, 
including  casting  the  vote  of  the 
stockholder,  and  are  treated  as  “present” 
and  voting  members  when  determining 
if  a  quorum  is  present. 

As  discussed  earlier  in  section 
III.B.l.a.  of  this  preamble,  we  are 
modifying  paragraph  (d)  of  this  section 
to  clarify  that  when  a  stockholders’ 


meeting  is  held  to  conduct  elections, 
mail  ballots  may  not  be  issued  before 
the  conclusion  of  that  meeting. 

Revisions  to  §  611.340(d)  explain  that 
only  proxy  ballots  may  be  accepted 
before  stockholders’  meetings  are 
convened  for  election  or  other  voting 
purposes.  Distributing  and  accepting 
mail  ballots  before  an  annual  meeting 
results  in  those  stockholders  being 
unable  to  consider  any  candidate 
nominated  from  the  floor  since  mail 
ballots  cannot  be  revoked  once  received 
by  the  institution. 

We  received  a  comment  from  a  bank 
asking  us  to  clarify  that  confidentiality 
in  voting  does  not  prevent  institution 
staff  from  assisting  the  independent 
tabulator,  such  as  reminding 
stockholders  of  voting  deadlines  or 
providing  replacement  ballots  when 
asked.  Our  rule  does  not  prevent 
institution  staff  from  providing 
administrative  assistance  when  that 
assistance  is  limited  to  the  type  of  tasks 
described  by  the  commenter.  Institution 
staff  may  not  provide  assistance  to 
either  the  tellers  committee  or  the 
independent  third-party  tabulator  if  that 
assistance  compromises  the  security  or 
the  confidentiality  of  the  ballots  or  the 
balloting  process.  We  received  no 
comments  on  other  changes  to  revised 
§  611.340  and  finalize  them  as 
proposed. 

9.  Cooperative  Principles  in  Elections 
[existing  §§611.350  and  615.5230] 

We  received  one  comment  on  moving 
the  existing  requirement  to  disclose  the 
types  of  agriculture  in  which  directors 
of  an  institution  engage  to  the  AMIS  and 
address  that  comment  in  section 
III.B.IO.  of  this  preamble.  We  received  a 
comment  from  CoBank,  asking  for 
clarification  on  whether  the  language  in 
§§  611.350(a)  and  615.5230(a)(3), 
regarding  FCA  approval  of  a  voting 
scheme,  included  past  FCA  approvals. 
The  language  regarding  exceptions  to 
voting  provisions  approved  by  FCA  was 
intended  to  include  existing  exceptions. 
Thus,  CoBank’s  existing  voting 
4)rovisions,  approved  by  FCA  several 
years  ago,  would  stand  without 
requiring  further  approval.  For  clarity’s 
sake,  this  language  in  both  sections  has 
been  modified  to  make  clear  that  any 
FCA-approved  voting  structure,  whether 
past  or  present,  satisfies  the  rule. 

We  received  no  comments  on  other 
changes  to  1 611.350,  but  have  made 
conforming  changes  to  this  section  to 
restore  the  location  of  rule  text  on 
regional  voting  to  §  615.5230,  as 
discussed  in  section  III.B.7.  of  this 
preamble,  and  to  address  the  comment 
of  CoBank,  also  discussed  in  that 


section  of  this  preamble.  We  finalize  all 
other  language  as  proposed. 

We  did  receive  a  few  comments, 
including  one  from  the  FCC,  asking  that 
each  System  institution  be  allowed  to 
adopt  its  own  election  policies  and 
procedures  without  the  FCA’s  imposing 
additional  regulatory  requirements. 

They  suggested  that  FCA  establish  a 
governance  policy  that  addresses 
delineated  areas  and  then  examine  each 
institution  on  its  implementation  of  the 
policy  in  light  of  the  institution’s  own 
circumstances.  Given  the  absence  of  any 
problems  with  the  election  of  bank 
directors,  the  commenters  believe  that 
FCA  would  not  be  burdened  by 
examining  the  institution’s  compliance 
with  a  governance  policy.  The 
commenters  further  suggest  that,  like  an 
existing  regulatory  provision  that  allows 
the  bank  to  eliminate  cumulative  voting 
in  director  elections  upon  an  affirmative 
vote  of  75  percent  of  the  bank’s  voting 
stockholders,  the  same  concept  should 
be  adopted  for  the  balance  of  the  bank’s 
election  procedures. 

We  addressed  the  general  comments  ■ 
on  rulemaking  versus  informal  guidance 
in  section  III.A.l.  of  this  preamble,  but 
believe  the  specifics  of  these  comments 
should  be  further  responded  to  in  this 
section.  The  FCA’s  final  rule  on 
governance  for  Farm  Credit  banks  and 
associations,  adopted  in  April  2006,  had 
the  stated  objective  of  identifying  a  set 
of  standards  for  banks  and  associations 
to  follow  in  their  director  elections.^ 
Nearly  4  years  have  passed  since  the 
governance  rule  was  put  into  place,  and 
our  examination  of  the  implementation 
of  the  governance  rule  demonstfates  that 
having  these  standards  in  place  has  not 
only  allowed  for  an  orderly  process  in 
examining  an  institution’s  compliance 
with  the  governance  rules,  but  has 
helped  minimize  the  amount  of  time 
examiners  must  spend  in  this  area  for 
those  institutions  with  a  strong 
governance  structure.  For  institutions 
whose  governance  needs  strengthening, 
the  rules  enable  the  examiners  to  focus 
on  weaknesses  that  need  to  be 
eliminated  through  corrective  action  by 
the  board.  Providing  a  regulatory  option 
that  would  allow  the  bank’s 
stockholders  to  vote  to  overturn  the 
bank’s  director  elections  procedures  as 
prescribed  by  regulation  in  favor  of  the 
bank’s  own  unique  governance  policy 
would  not  move  FCA  in  the  direction  it 
has  taken  in  building  a  strong 
governance  framework  for  banks  and 
associations. 

The  FCC  also  requested  clarification 
on  whether  cumulative  voting  is 
required  to  be  used  by  institutions  if  not 
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adopted  by  the  institution’s  bylaws.  As 
stated  earlier,  we  proposed  moving 
voting  rights  of  each  type  of  System 
institution  from  §615.5230(a){l)(iii)  to  * 
§  611.350(d).  We  intended  no  change  in 
the  application  of  the  rules,  and  we  did 
not  intend  for  our  proposed 
reorganization  emd  consolidation  of 
election  rules  to  cause  confusion  on 
their  interpretation.  Stockholder- 
associations  have  the  right  to  cumulate 
votes  unless  the  Farm  Credit  Bank’s 
bylaws  provide  otherwise.  A  Farm 
Credit  Bank  may  eliminate  cumulative 
voting  only  if  75  percent  of  its 
stockholder-associations  vote  to 
eliminate  it.  Each  stockholder- 
association  has  only  one  vote  that  is  not 
a  weighted  vote  in  eliminating  the 
provision.  The  provision  has  been  in 
existence  for  many  years.'*  Similarly, 
voting  stockholders  of  an  association 
may  vote  on  a  proposition  to  eliminate 
cumulative  voting  in  director  elections 
if  they  approve  a  change  in  the 
association’s  capitalization  bylaws  to 
eliminate  cumulative  voting. 

10.  Annual  Meeting  Information 
Statement  (AMIS) 

We  received  a  comment  from  the  FCC 
that  Farm  Credit  banks  should  not  have 
to  comply  with  all  AMIS  provisions,  as 
bank  elections  are  conducted  outside 
the  framework  of  an  annual  meeting. 

The  FCC  suggested  that  an  AMIS  issued 
by  a  bank  only  has  to  have  information 
for  potential  director  candidates 
regarding  resources  available  to  the 
candidates. 

We  disagree  with  the  FCC’s 
suggestion.  We  believe  that  the  AMIS 
requirement  remains  relevant  for  the 
banks  regardless  of  whether  they  choose 
to  elect  their  directors  in  the  context  of 
an  annual  meeting  or  separate  and  apart 
from  an  annual  meeting.  It  is  important 
that  the  bank  include  in  the  AMIS  the 
information  identified  in  our  rule. 
Stockholder-associations  are  entitled  to 
updated  financial  information  and 
infonAation  on  current  directors 
regardless  of  why  the  AMIS  is  being 
prepared.  However,  because  Farm 
Credit  banks  are  not  required  to  hold 
annual  meetings,  we  have  modified 
§620.21(a)(t)  to  reflect  that  disclosure 
of  meeting  date,  time,  and  location  need 
not  be  part  of  a  Farm  Credit  bank  AMIS 
if  no  meeting  is  held.  However,  all  other 
information  identified  in  paragraph  (a) 
must  be  part  of  a  bank’s  AMIS. 

We  received  no  comments  on  other 
organizational  changes  to  this  section  of 


*  The  cumulative  voting  rule  was  last  changed  in 
1997  to  permit  a  less  than  unanimous  consent  to 
overturn  cumulative  voting  in  bank  director 
elections.  (See  62  FR  49907,  September  24,  1997). 


our  rule,  including  renaming  subpart  E 
to  clarify  that  an  AMIS  is  used  for  more 
than  an  annual  meeting,  dividing  the 
existing  §620.21  into  two  sections,  one 
to  address  preparation  and  distribution 
of  an  AMIS  and  the  other  to  address  the 
contents  of  an  AMIS,  and  reorganizing 
existing  §  620.21  to  clarify  the  minimum 
information  that  must  be  included  in  an 
AMIS  and  the  additional  information 
that  must  be  included  in  any  AMIS 
issued  in  connection  with  elections.  We 
finalize  these  organizational  changes  as 
proposed. 

a.  Preparing  and  Distributing  the  AMIS 
[New  §620.20] 

We  received  four  comments  on  the 
proposed  outside  timeframe  of  30 
business  days  for  distributing  the  AMIS 
to  stockholders.  A  System  bank 
commented  that  the  30-day  timeframe 
creates  difficulties,  as  it  allows 
stockholder-associations  in  its  district  to 
make  director  nominations  fqr  an 
extended  period  of  time.  This 
commenter  also  remarked  that  including 
the  slate  of  nominees  from  the 
nominating  committee  in  the  AMIS 
causes  scheduling  difficulties  based  on 
the  bank’s  director  nomination  process 
and  questions  the  need  for  this  time 
limit.  We  address  the  comment  from  the 
b^nk  on  its  director  nomination  process 
in  section  III.B.4.  of  this  preamble. 

-The  bank  commented  that  the  45 
calendar  days  it  currently  uses  provide 
ample  time  for  stockholder-associations 
to  deliberate  and  vote.  The  bank 
acknowledges  that  its  45  calendar  day 
timeframe  is  “roughly  equivalent”  to  the 
proposed  30  business  days,  but  notes 
that  setting  any  timeframe  removes 
flexibility.  Another  Farm  Credit  bank 
and  one  association  asked  that  the. 
timeframe  be  expanded  from  30 
business  days  to  45  days  to  assist  larger 
.  institutions.  These  commenters  did  not 
specify  if  the  suggestion  was  for 
calendar  or  business  days.  Another 
association  suggested  a  45  business  day 
time  limit  to  accommodate  larger 
associations. 

The  existing  rule  requires  an  AMIS  be 
provided  to  stockholders  at  least  10 
days  before  a  meeting  or  election  to 
ensure  the  stockholders’  receipt  before 
the  meeting.  We  believe  an  outside 
timeframe  is  needed  to  ensure  that  the 
information  in  the  AMIS  is  reasonably 
current  at  tbe  time  that  the  stockholders’ 
meeting  or  director  elections  take  place. 
We  carefully  considered  the  timeframes 
offered  by  the  commenters,  but  decline 
to  change  the  rule.  The  suggested  45 
business  days  would  allow  the  AMIS  to 
be  distributed  9  weeks  in  advance  of  the 
annual  meeting  or  director  elections 
versus  the  6  weeks  we  proposed.  We 


ccfntinue  to  believe  that  more  than  6 
weeks  is  too  long  for  the  AMIS  to  still 
provide  current  information.  We  also 
note  that  the  suggested  45  business  days 
might  coincide  with  a  quarterly  report 
issuance,  causing  confusion  in  the 
financial  data  that  is  being  reported  and 
or  updated  in  the  AMIS.  We  considered 
using  the  suggested  45  calendar  days 
since  it  is  essentially  equivalent  to  30 
business  days,  but  believe  that  mixing 
calendar  days  and  business  days  would 
create  confusion  while  only  providing 
three  additional  days.  Therefore,  we  are 
finalizing  the  timeframes  as  proposed. 

We  received  one  comment  from  a 
bank  on  the  overall  procedural 
requirements  for  the  AMIS,  including 
the  signature  requirements,  timeframes, 
Web  site  posting,  and  public  access.  The 
bank  remarked  that  these  requirements 
adversely  affect  the  bank,  since  the 
requirement  is  designed  to  get 
information  to  stockholders  before  a 
meeting.  Specifically,  this  bank  objects 
to  the  signature  and  public  availability 
requirements,  stating  these  are  not 
“particularly  meaningful”  for  its 
stockholder-associations.  We  also 
received  a  comment  from  another  bank 
that  the  signatures  on  an  AMIS  do  not 
need  to  be  the  same  as  for  annual  and 
quarterly  reports,  stating  that  the  AMIS 
is  not  as  formal  a  report.  This  bank 
suggested  that  the  AMIS  be  signed  by 
one  senior  officer,  instead  of  the  chief 
executive  officer,  chief  financial  officer, 
and  a  board  designee.  We  further 
received  a  comment  from  the  FCC  and 
an  association  on  §  620.20(a)(3),  which 
permits  an  AMIS  to  be  posted  on  an 
institution’s  Web  site  after  the  AMIS  is 
mailed  to  stockholders.  The  commenters 
asked  us  to  clarify  that  the  posting  of  the 
AMIS  on  a  Web  site  is  optional.  Both 
commenters  explain  that  the  AMIS 
should  not  be  required  to  be  on  a  Web 
site  since  it  is  not  a  public  document, 
and  institutions  should  not  be  required 
to  make  it  one. 

We  disagree  with  the  commenter  that 
the  AMIS  does  not  require  the  same 
signatures  as  the  annual  and  quarterly 
reports.  The  AMIS  is  a  supplement  of 
those  reports.  Further,  this  is  not  a  new 
requirement.  Our  existing  rules  in 
§  620.3(b)  apply  for  all  reports, 
including  the  AMIS,  which  is  why  we 
are  adding  a  reference  in  §  620.20  to 
facilitate  compliance  with  our  rules.  We 
are  not  requiring  institutions  to  post  the 
AMIS  on  their  Web  sites,  but  are 
establishing  timeframes  for  keeping  an 
AMIS  on  a  Web  site  should  an 
institution  decide  to  do  so.  Also,  the 
AMIS  is  a  report  that  must  be  available 
for  public  inspection  as  required  by 
§  620.2(b). 
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We  received  no  comments  on  other  ' 
provisions  in  §  620.20  and  finalize  them 
as  proposed. 

b.  Contents  of  the  AMIS  [existing 
§620.21] 

i.  Minimum  Requirements  for  Each 
AMIS  [§  620.21(a)} 

We  received  one  comment  on  the 
existing  requirement  to  disclose  the 
types  of  agriculture  in  which  directors 
of  an  institution  engage.  The  commenter 
stated  that  the  information,  already 
contained  in  the  annual  report,  does  not 
need  to  be  restated  in  the  AMIS.  We 
proposed  no  change  to  this  requirement. 
We  only  proposed  moving  the  provision 
from  existing  §  615.5230(b)(5)  to 
paragraph  (a)(4)  of  this  section.  Further, 
we  remind  the  commenter  that  an  AMIS 
provides  pertinent  information  on 
directors  and  institution  business  in 
preparation  for  an  annual  meeting  or 
election.  As  meetings  and  elections  do 
not  always  coincide  with  the  issuance  of 
annual  reports,  we  do  not  believe  it  is 
unduly  burdensome  to  reference  this 
.  information  in  the  AMIS. 

We  received  no  other  comments  on 
changes  to  this  paragraph  and,  except 
for  the  modification  to  §  620.21(a)(1) 
regarding  meeting  notice  for  banks 
mentioned  earlier,  we  finalize  those 
changes  as  proposed. 

ii.  Additional  Information  for  Elections 
[new  §  620.21(b)] 

We  received  two  comments  on  the 
provision  in  paragraph  (b)  requiring  the 
names  of  the  director  candidates 
nominated  by  the  nominating 
committee  to  be  listed.  A  bank  remarked 
that  it  customizes  its  AMIS  based  on 
regions  within  the  territory,  providing 
only  that  director  candidate  information 
applicable  to  a  region.  The  commenter 
asked  us  whether  the  rule  would 
prohibit  this  process  and  also  stated  that 
it  sends  out  to  all  stockholders  the 
nominating  committee  report  6  weeks 
before  the  AMIS  is  issued. 

As  stated  earlier,  the  AMIS  updates 
information  contained  in  the  annual  and 
quarterly  reports,  which  are  available  to 
all  stocldiolders  regardless  of  regional 
locations.  The  AMIS  is  also  a  tool  that 
voting  stockholders  .can  use  in  the 
election  process.  We  believe  it  is 
important  for  stockholders  to  have 
background  information  on  all 
incumbent  directors  and  director 
candidates  for  their  institution. 
Restricting  information  on  directors  to 
regions  inhibits  the  ability  of 
stockholders  to  decide  whether  the 
composition  of  the  board  meets  their 
needs  since,  once  elected,  a  director 
represents  the  entire  membership,  not 


just  the  region  from  where  he  or  she  was 
nominated.  For  these  reasons,  we 
finalize  changes  to  this  paragraph  as 
proposed.  We  received  no  other 
comments  objecting  to  them.  We  did 
receive  a  few  comments,  including  one 
from  the  FCC,, agreeing  with  the 
requirement  in  §  620.21(b)(3)  that 
procedures  for  making  floor 
nominations  be  disclosed  in  the  AMIS. 

11.  Other  Miscellaneous  Changes 

a.  Similar  Entity  Participation  Lending 
Limit  Voting  [§613.3300] 

We  received  no  comments  on  the 
proposed  clarification  to 
§  613.3300(c)(l)(i)(B)  to  explain  that  the 
stockholder  vote  for  participation 
lending  limits  is  based  on  the  majority 
of  voting  stockholders  voting.  We 
finalize  this  change  as  proposed. 

b.  Equityholder  Voting  on  Preferred 
Stock  [§  615.5230(b)] 

We  received  one  comment  on  the 
proposed  clarification  to 
§  615.5230(b)(1)  to  explain  that  the 
equityholder  vote  on  issuing  preferred 
stock  requires  the  approval  of  the 
majority  of  the  shares  voting  of  each 
class  of  equities  adversely  affected  by 
the  preference,  voting  as  a  class.  The 
commenter  expressed  appreciation  for 
the  clarification.  We  finalize  this  change 
as  proposed. 

c.  Definitions  [New  §619.9320] 

We  received  no  comments  on  the 
proposed  clarification  that  the  terms 
“stockholder”  and  “shareholder”  have 
the  same  meaning  for  purposes  of  our 
rules.  We  finalize  this  change  as 
proposed. 

d.  Reorganization  of  Existing  Rules 

We  received  three  comments 
supporting  the  consolidation  of  our 
general  director  election  rules,  currently 
located  throughout  our  rules,  into 
subpart  C  of  part  611,  “Election  of 
Directors  and  Other  Voting  Procedures.” 
We  received  no  comments  on  other 
organizational  changes  to  our  rule.  We 
finalize  the  changes  associated  with  this 
consolidation  and  reorganization  as 
proposed,  except  where  noted  (e.g., 
§615.5230). 

e.  Technical  Corrections 

In  the  process  of  this  rulemaking,  we 
noted  cross-citations  that  were  not 
updated  in  prior  rulemakings  and  make 
those  corrections  now.  In  a  2006 
rulemaking,  the  paragraphs  of  §  620.2 
were  renumbered;  however,  the  cross¬ 
citation  to  §  620.2  contained  in 
§  620.5(i)(2)  was  not  updated  to  reflect 


1  * 

the  renumbering  of  paragraphs.  ^  The 
cross-citation  should  read  “§  620.2(b).” 
Likewise,  in  the  process  of  addressing  a 
comment  on  cumulative  voting  in  newly 
redesignated  §  615.5230(a)(3),  we  noted 
that  the  rule  does  not  specify  the  bylaws 
involved  are  capitalization  bylaws.®  The 
original  rulemaking  is  clear  that  the 
bylaws  involved  are  capitalization 
bylaws,  but  a  1995  rulemaking  to  this 
section  mistakenly  omitted  the  word 
“capitalization”  from  the  sentence.^ 
Nothing  in  the  1995  rulemaking 
indicates  this  omission  was  intentional 
and  FCA  has  consistently  interpreted 
the  provision  to  mean  capitalization 
bylaws.  We  make  that  correction  now. 

We  are  correcting  a  grammatical  error 
in  our  rule  at  §  615.5330.  Paragraph 
(a)(1)  has  an  “a”  when  referring  to  the 
ratio  needed  instead  of  an  “at”  and 
paragraph  (b)(1)  has  an  “a”  instead  of  an 
“at”  when  referring  to  the  percentage 
needed.  We  also  incorporate  changes  to 
§620.21(a)(3)(ii)  made  in  a  prior 
rulemaking  regarding  external  auditors. 
These  changes  became  final  in  July 
2009,  which  was  after  publication  of  our 
proposed  rule. 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  FCA  hereby  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Each  of  the 
banks  in  the  Farm  Credit  System, 
considered  together  with  its  affiliated 
associations,  has  assets  and  annual 
income  in  excess  of  the  amounts  that 
would  qualify  them  as  small  entities. 
Therefore,  Farm  Credit  System 
institutions  are  not  “small  entities”  as 
defined  in  the  Regulatory  Flexibility 
Act. 

List  of  Subjects 
12  CFR  Part  611 

Agriculture,  Banks,  banking.  Rural 
areas. 

12  CFR  Part  613 

Agriculture,  Banks,  banking,  Credit, 
Rural  areas. 

12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
banking.  Government  securities. 
Investments,  Rural  areas. 

12  CFR  Part  619 

Agriculture,  Banks,  banking.  Rural 
areas. 

*  See  71  FR  76111,  December  20,  2006. 

6  See  53  FR  40033,  October  13, 1988. 

’’See  60  FR  57919,  November  24, 1995. 
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12  CFR  Part  620 

Accounting,  Agriculture,  Banks, 
banking.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

■  For  the  reasons  stated  in  the  preamble, 
parts  611,  613,  615,  619,  and  620  of 
chapter  VI,  title  12  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  611— ORGANIZATION 

■  1.  The  authority  citation  for  part  611 
is  revised  to  read  as  follows; 

Authority:  Secs.  1.3, 1.4, 1.13,  2.0,  2.1, 

2.10,  2.11,  3.0,  3.2,  3.3,  3.7,  3.8,  3.9,  3.21, 

4.3A,  4.12,  4.12A,  4.15,  4.20,  4.21,  5.9,  5.10, 
5.17,  7.0-7.13,  8.5(e)  of  the  Farm  Credit  Act 
(12  U.S.C.  2011,  2012,  2021,  2071,  2072, 

2091,  2092,  2121, 2123,  2124,  2128,  2129, 
2130,  2142, 2154a,  2183,  2184,  2203,  2208, 
2209,  2243,  2244,  2252,  2279a-2279f-l, 
2279aa-5(e)):  secs.  411  and  412  of  Pub.  L. 
100-233, 101  Stat.  1568, 1638;  secs.  409  and 
414  of  Pub.  L.  100-399,  102  Stat.  989,  1003, 
and  1004. 

■  2.  Add  a  new  subpart  A,  consisting  of 
§§  611.100  through  611.110,  to  read  as 
follows: 

Subpart  A — General 

Sec. 

611.100  Definitions. 

611.110  Meetings  of  stockholders. 

Subpart  A — General 

§611.100  Definitions. 

The  following  definitions  apply  for 
the  purpose  of  this  part: 

(a)  Mail  ballot  means  a  ballot  cast  by 
regular  or  electronic  mail. 

(b)  Online  meeting  means  a  meeting 
that  is  conducted  over  the  Internet 
through  the  use  of  mediating 
technologies,  such  as  online  services, 
computer  hardware  and  software,  etc., 
where  technology  is  used  to  generate 
objects  and  environments  that  are 
presented  to  users  through  a  number  of 
senses  (e.g.,  vision  and  hearing).  The 
mediating  technologies  allow  people  or 
objects  at  remote  locations  to  appear 
locally  present  or  at  least  allow  them  to 
be  treated  that  way  during  the  course  of 
the  meeting. 

(c)  Online  meeting  space  means  an 
online  environment  where  Farm  Credit 
institutions  can  hold  stockholder 
meetings  that  allow  stockholders  to 
communicate,  collaborate,  and  share 
information.  Any  stockholder  with  the 
necessary  technology  requirements  and 
access  (e.g.,  password-protected 
meetings)  must  be  allowed  to  connect  to 
his  or  her  institution’s  online  meeting 
space. 

(d)  Regional  election  means  the 
apportionment  of  a  Farm  Credit 
institution’s  territory  into  regions  in 


which  a  director  or  directors  from  a 
region  are  elected  only  by  those  voting 
stockholders  who  reside  or  conduct 
agricultural  or  aquatic  operations  in  that 
same  region. 

(e)  Stockholder-association  means  an 
association  within  a  Farm  Credit  bank 
district  holding  voting  stock  in  that 
hank. 

(f)  Stockholder-elected  director  means 
a  director  who  is  elected  by  the  majority 
vote  of  the  voting  stockholders  voting  to 
serve  as  a  member  of  a  Farm  Credit 
institution’s  board  of  directors. 

§  61 1 .1 10  Meetings  of  stockholders. 

(a)  Requirement.  Associations  must 
have  annual  meetings  of  stockholders 
for  the  purpose  of  conducting  annual 
director  elections.  Farm  Credit  banks  are 
encouraged  to  hold  annual  or  periodic 
meetings  of  stockholders.  The  bylaws  of 
each  Farm  Credit  bank  and  association 
must  specify  the  quorum  requirements 
for  stockholder  meetings.  Associations 
must  elect  at  least  one  director  at  each 
annual  meeting,  but  the  vote  on  the 
election  of  a  director  or  directors  by 
mail  ballot  may  only  occur  in  the  period 
following  an  annual  meeting.  An  online 
meeting  space  may  be  used  in  addition 
to  a  physical  meeting  space  to  conduct 

a  stockholders’  meeting  or  director 
election.  A  physical  meeting  space  must 
always  exist  for  association  meetings 
involving  director  elections  and  other  ' 
stockholders’  votes. 

(b)  Notice.  Each  association,  and  those 
Farm  Credit  banks  holding  annual 
meetings,  must  issue  an  Annual  Meeting 
Information  Statement  in  accordance 
with  the  requirements  of  §§  620.20  and 
620.21  of  this  chapter. 

(c)  Online  meeting.  Each  Farm  Credit 
bank  and  association  using  an  online 
meeting  space  as  part  of  a  meeting  or 
election  must  have  policies  and 
procedures  in  place  addressing  how  the 
online  meeting  space  will  be  accessed 
and  used  by  participants.  The  policies 
and  procedures  must  specifically 
identify  any  technological  adaptations 
necessary  to  address  the  confidentiality 

■  and  security  in  voting  requirements  of 
§611.340. 

Subpart  C — Election  of  Directors  and 
Other  Voting  Procedures 

■  3.  Amend  §  611.310  by  revising 
paragraph  (b)  and  adding  new 
paragraphs  (e)  and  (f)  to  read  as  follows: 

§  61 1 .31 0  Eligibility  for  membership  on 
bank  and  association  boards  and 
subsequent  employment. 

It  It  it  ic  ir 

(b)  No  bank  or  association  director 
shall  be  eligible  to  continue  to  serve  in 


that  capacity  and  his  or  her  office  shall 
become  vacant  if  after  election  as  a 
member  of  the  board,  he  or  she  becomes 
legally  incompetent  or  is  convicted  of 
any  criminal  offense  involving 
dishonesty  or  breach  of  trust  or  held 
liable  in  damages  for  fraud. 

it  it  it  it  it 

(e)  No  person  shall  be  eligible  for 
membership  bn  a  Farm  Credit  bank  or 
association  board  of  directors  in  the 
same  election  cycle  for  which  the  Farm 
Credit  institution’s  nominating 
committee  is  identifying  candidates  if 
that  person  was  elected  to  serve  on  that 
institution’s  nominating  committee  and 
attended  any  meeting  called  by  the 
nominating  committee. 

(f)  Out-of-territory  borrowers  who 
hold  voting  stock  in  the  association  may 
serve  as  association  directors  unless 
prohibited  by  the  association’s  bylaws. 

If  an  association’s  bylaws  prohibit  it, 
that  association  must  inform,  in  writing 
and  at  the  time  of  loanmaking,  each  out- 
of-territory  borrower  that  out-of-territory 
borrowers  may  not  serve  as  directors. 

■  4.  Amend  §  611.320  by: 

■  a.  Removing  the  word  “System”  and 
adding  the  words  “Farm  Credit”  each 
place  it  appears  in  paragraphs  (a)  and 

(d); 

■  b.  Revising  paragraphs  (c)  and  (e);  and 

■  c.  Adding  a  new  paragraph  (f)  to  read 
as  follows: 

§  61 1 .320  Impartiality  in  the  election  of 
directors. 

***** 

(c)  No  property,  facilities,  or 
resources,  including  information 
technology  and  human  or  financial 
resources,  of  any  Farm  Credit  institution 
shall  be  used  by  any  candidate  for 
nomination  or  election  or  by  any  other 
person  for  the  benefit  of  any  candidate 
for  nomination  or  election,  unless  the 
same  property,  facilities,  or  resources 
are  simultaneously  available  and  made 
known  to  be  available  for  use  by  all 
declared  candidates,  including  floor 
nominees.  For  the  limited  purpose  of 
Farm  Credit  bank  board  elections,  each 
Farm  Credit  bank  may  allow  its 
stockholder-associations  to  use 
stockholder-association  property, 
facilities,  or  resources  in  support  of 
bank  director  candidates.  Any  Farm 
Credit  bank  permitting  this  activity  by 
its  stockholder-associations  must  have  a 
policy  in  place  approved  by  its  board  of 
directors  establishing  reasonable 
standards  that  stockholder-associations 
must  follow,  and  those  standards  must 
give  appropriate  consideration  to  the 
various  sizes  of  stockholder-associations 
within  a  bank’s  district  and  include  a 
maximum  amount  that  a  stockliolder- 
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association  may  expend  in  support  of  a 
bank  director  candidate, 
***** 

(e)  No  Farm  Credit  institution  may  in 
any  way  distribute  or  mail,  whether  at 
the  expense  of  the  institution  or 
another,  any  campaign  materials  for 
director  candidates.  Institutions  may 
request  biographical  information,  as 
well  as  the  disclosure  information 
required  under  §611.330,  from  all 
declared  candidates  who  certify  that 
they  are  eligible,  restate  such 
information  in  a  standard  format,  and 
distribute  or  mail  it  with  ballots  or 
proxy  ballots. 

(f)  No  director  of  a  Farm  Credit 
institution  shall,  in  his  or  her  capacity 
as  a  director,  make  any  statement,  either 
orally  or  in  writing,  which  may  be 
construed  as  intending  to  influence  any 
vote  in  that  institution’s  director 
nominations  or  elections.  This 
paragraph  shall  not  prohibit  director 
candidates  from  engaging  in  campaign 
activities  on  their  own  behalf. 

■  5.  Revise  §  611.325  to  read  as  follows: 

§  61 1 .325  Bank  and  association 
nomiri!iting  committees. 

Each  Farm  Credit  bank  and 
association  may  have  only  one 
nominating  committee  in  any  one 
election  cycle.  Each  Farm  Credit  bank 
and  association’s  board  of  directors 
must  establish  and  maintain  policies 
and  procedures  on  its  nominating 
committee,  describing  the  formation, 
composition,  operation,  resources,  and 
duties  of  the  committee,  consistent  with 
current  laws  and  regulations.  Each 
nominating  committee  must  conduct 
itself  in  the  impartial  manner  prescribed 
by  the  policies  and  procedures  adopted 
by  its  institution  under  §  611.320  and 
this  section. 

(a)  Composition.  The  voting 
stockholders  of  each  bank  and 
association  must  elect  a  nominating 
committee  of  no  fewer  than  three 
members.  Unless  prohibited  by 
association  bylaws,  out-of-territory 
borrowers  who  hold  voting  stock  may 
serve  as  members  of  an  association’s 
nominating  committee.  If  an 
association’s  bylaws  prohibit  it,  that 
association  must  inform,  in  writing  and 
at  the  time  of  loanmaking,  each  out-of- 
territory  borrower  that  out-of-territory 
borrowers  may  not  serve  on  the 
association’s  nominating  committee. 

(b)  Election.  Farm  Credit  banks  and 
associations  may  use  in-person 
(including  use  of  an  online  medium  and 
proxy  ballots)  or  mail  balloting 
procedures  to  elect  a  nominating 
committee. 


(1)  Farm  Credit  banks  and  > 

associations  .must  provide  voting 
stockholders  the  opportunity  to  vote  on 
the  candidates  for  each  nominating 
committee  position. 

(2)  Association  nominating  committee 
members  may  only  be  elected  to  a  1-year 
term.  Farm  Credit  Banks  must  use 
weighted  voting,  with  no  cumulative 
voting  permitted,  when  electing 
members  to  serve  on  a-  nominating 
committee.  Farm  Credit  banks  and 
associations  may  permit  nominating 
committee  members  to  be  re-nominated 
and  stand  for  re-election  to  serve 
successive  terms. 

(c)  Conflicts  of  interest.  No  individual 
may  serve  on  a  nominating  committeei 
who,  at  the  time  of  election  to,  or  during 
service  on,  a  nominating  committee,  is 
an  employee,  director,  or  agent  of  that 
bank  or  association.  A  nominating 
committee  member  may  not  be  a 
candidate  for  election  to  the  board  in 
the  same  election  for  which  the 
committee  is  identifying  nominees.  A 
nominating  committee  member  may 
resign  from  the  committee  to  run  for 
election  to  the  board  only  if  the 
individual  did  not  attend  any 
nominating  committee  meeting. 

(d)  Responsibilities.  It  is  the 
responsibility  of  each  nominating 
committee  to  identify,  evaluate,  and 
nominate  candidates  for  stockholder 
election  to  a  Farm  Credit  bank  or 
association  board  of  directors.  A 
nominating  committee’s  responsibilities 
are  limited  to  the  following: 

(1)  Nominate  individuals  who  the 
committee  determines  meet  the 
eligibility  requirements  to  run  for  open 
director  positions.  The  committee  must 
endeavor  to  ensure  representation  from 
all  areas  of  the  Farm  Credit  bank’s  or 
association’s  territory  and,  as  nearly  as 
possible,  all  types  of  agriculture 
practiced  within  the  territory. 

(2)  Evaluate  the  qualifications  of  the 
director  candidates.  The  evaluation 
process  must  consider  whether  there  are 
any  known  obstacles  preventing  a 
candidate  from  performing  the  duties  of 
the  position. 

(3)  Nominate  at  least  two  candidates 
for  each  director  position  being  voted  on- 
by  stockholders.  If  two  nominees  cannot 
be  identified,  the  nominating  committee 
must  provide  written  explanation  to  the 
existing  board  pf  the  efforts  to  locate 
candidates  or  the  reasons  for 
disqualifying  any  other  candidate  that 
resulted  in  fewer  than  two  nominees. 

(4)  Maintain  records  of  its  meetings, 
including  a  record  of  attendance  at 
meetings. 

(5)  Identify,  evaluate,  and  nominate 
eligible  individuals  for  service  on  the 


next  nominating  committee,  if  permitted 
by  the  institution. 

(e)  Resources.  Each  Farm  Credit  bank 
and  association  must  provide  its 
nominating  committee  reasonable 
access  to  administrative  resources  in 
order  for  the  committee  to  perform  its 
duties.  Each  Farm  Credit  bank  and 
association  must,  at  a  minimum, 
provide  its  nominating  committee  with 
FCA  regulations  and  guidance  on 
nominating  committees,  a  current  list  of 
stockholders,  the  most  recent  bylaws, 
the  current  director  qualifications 
policy,  and  a  copy  of  the  policies  and 
procedures  that  the  bank  or  the 
association  has  adopted  pursuant  to 
§  611.320(a)  ensuring  impartial 
elections.  On  the  request  of  the 
nominating  committee,  the  institution 
must  also  provide  a  summary  of  the 
current  board  self-evaluation.  The  bank 
or  association  may  require  a  pledge  of 
confidentiality  by  committee  members 
prior  to  releasing  evaluation  documents. 

■  6.  Add  a  new  §  611.326  to  subpart  C 
to  read  as  follows: 

§  61 1 .326  Floor  nominations  for  open 
Farm  Credit  bank  and  association  director 
positions. 

(a)  Each  floor  nominee  must  be 
eligible  for  the  director  position  for 
which  the  person  has  been  nominated. 

(b) (1)  Voting  stockholders  of 
associations  must  be  allowed  to  make 
floor  nominations  for  every  open 
stockholder-elected  director  position. 
Associations  using  only  mail  ballots 
must  allow  nominations  from  the  floor 
at  every  session  of  an  annual  meeting. 
Associations  permitting  stockholders  to 
cast  votes  during  annual  meetings  may 
only  allow  nominations  from  the  floor  at 
the  first  session  of  the  annual  meeting. 

(2)  If  floor  nominations  are  permitted 
by  a  Farm  Credit  bank’s  election 
policies  and  procedures,  voting 
stockholders  must  be  allowed  to  make 
floor  nominations  for  every  open 
stockholder-elected  director  position 
and  a  physical  meeting  space  must 
exist.  Before  every  director  election  by 
a  Farm  Credit  bank,  the  bank  must 
inform  voting  stockholders  whether 
floor  nominations  will  be  accepted. 

(c)  Each  association’s  board  of 
directors  must  adopt  policies  and 
procedures  for  maldng  and  accepting 
floor  nominations  of  candidates  to  stand 
for  election  to  its  board  of  directors. 
Each  Farm  Credit  bank’s  board  of 
directors  allowing  nominations  from  the 
floor  must  also  adopt  policies  and 
procedmes  for  making  and  accepting 
floor  nominations.  Policies  and 
procedures  for  floor  nominations  must, 
at  a  minimum,  provide  that: 
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(1)  Floor  nominations  may  only  be 
made  after  the  nominating  committee 
has  provided  its  list  of  director- 
nominees. 

(2)  No  more  than  a  second  by  a  voting 
stockholder  to  a  nomination  from  the 
floor  is  required.  After  receiving  a  floor 
nomination,  the  floor  nominee  must 
state  if  he  or  she  accepts  the 
nomination. 

(3)  Floor  nominees  must  make  the 
disclosures  required  by  §  611.330  of  this 
part. 

■  7.  Revise  §§  611.330, 611.340,  and 
611.350  to  read  as  follows: 

§  61 1 .330  Disclosures  of  Farm  Credit  bank 
and  association  director-nominees. 

(a)  Each  Farm  Credit  bank  and 
association’s  board  of  directors  must 
adopt  policies  and  procedures  that 
ensure  a  disclosure  statement  is 
prepared  by  each  director-nominee.  At  a 
minimum,  each  disclosure  statement  for 
each  nominee  must: 

(1)  State  the  nominee’s  name,  city  and 
state  of  residence,  business  address  if 
any,  age,  and  business  experience 
during  the  last  5  years,  including  each 
nominee’s  principal  occupation  and 
employment  dming  the  last  5  years. 

(2)  List  all  business  interests  on 
whose  board  of  directors  the  nominee 
serves  or  is  otherwise  employed  in  a 
position  of  authority  and  state  the 
principal  business  in  which  the 
business  interest  is  engaged. 

(3)  Identify  emy  family  relationship  of 
the  nominee  that  would  be  reportable 
under  part  612  of  this  chapter  if  elected 
to  the  institution’s  board. 

(b) (1)  Floor  nominees  who  afe  not 
incumbent  directors  must  provide  to  the 
Farm  Credit  bank  or  association  the 
information  referred  to  in  this  section  ■ 
and  in  §  620.5(j)  and  (k)  of  this  chapter. 
The  information  must  be  provided,  in 
either  paper  or  electronic  form  within 
the  time  period  prescribed  by  the 
institution’s  bylaws  or  policies  and 
procedures.  If  the  institution  does  not 
have  a  prescribed  time  period,  each 
floor  nominee  must  provide  this 
information  to  the  institution  within  5 
business  days  of  the  nomination.  If 
stockholders  will  not  vote  solely  hy  mail 
ballot  upon  conclusion  of  the  meeting, 
each  floor  nominee  must  provide  the  ' 
information  at  the  first  session  at  which 
voting  is  held. 

(2)  For  each  nominee  who  is  not  an 
incumbent  director  or  a  nominee  from 
the  floor,  the  nominee  must  provide  the 
information  referred  to  in  this  section 
and  in  §  620.5(j)  and  (k)  of  this  chapter. 

(c)  Each  Farm  Credit  bank  and 
association  must  distribute  director- 
nominee  disclosure  information  to  all 


stockholders  eligible  to  vote  in  the 
eleption.  Institutions  maiy  either  rebate 
such  information  in  a  standard  format  or 
provide  complete  copies  of  each 
nominee’s  disclosure  statement. 

(1)  Disclosure  information  for  each 
director-nominee  must  be  provided  as 
part  of  the  Annual  Meeting  Information 
Statement  (AMIS)  issued  for  director 
elections. 

(2)  Disclosure  information  for  each 
director-nominee  must  be  distributed  or 
mailed  with  ballots  or  proxy  ballots. 

Farm  Credit  banks  and  associations 
must  ensure  that  the  disclosure 
information  on  floor  nominees  is 
provided  to  voting  stockholders  by 
delivering  ballots  for  the  election  of 
directors  in  the  same  format  as  the 
comparable  information  contained  in 
the  AMIS. 

(d)  No  person  may  be  a  nominee  for 
director  who  does  not  make  the 
disclosures  required  by  this  section. 

§  61 1 .340  Confidentiality  and  security  in 
voting. 

(a)  Each  Farm  Credit  bank  and 
association’s  board  of  directors  must 
adopt  policies  and  procedures  that: 

(1)  Ensure, the  security  of  all  records 
and  materials  related  to  a  stockholder 
vote  including,  but  not  limited  to, 
ballots,  proxy  ballots,  and  other  related 
materials. 

(2)  Ensvu-e  that  ballots  and  proxy 
ballots  are  provided  only  to 
stockholders  who  are  eligible  to  vote  as 
of  the  record  date  set  for  the  stockholder 
vote. 

(3)  Ensure  that  all  information  and 
materials  regarding  how  or  whether  an 
individual  stockholder  has  voted  remain 
confidential,  including  protecting  the 
information  from  disclosure  to  the 
institution’s  directors,  stockholders,  or 
employees,  or  any  other  person  except: 

(i)  An  independent  third  party 
tabulating  the  vote;  or 

(ii)  The  Farm  Credit  Administration. 

(4)  Provide  for  the  establishment  of  a 
tellers  committee  or  an  independent 
third  party  who  will  be  responsible  for 
validating  ballots  and  proxies  and 
tabulating  voting  results.  A  tellers 
committee  may  only  consist  of  voting 
-stockholders  who  are  not  directors, 
director-nominees,  or  members  of  that 
election  cycle’s  nominating  committee. 

(b)  No  Farm  Credit  bank  or 
association  may  use  signed  ballots  in 
stockholder  votes.  A  bank  or  association 
may  use  balloting  procedures,  such  as 
an  identity  code  on  the  ballot,  that  can 
be  used  to  identify  how  or  whether  an 
individual  stockholder  has  voted  only  if 
the  votes  are  tabulated  by  an 
independent  third  party.  In  weighted 
voting,  the  votes  must  be  tabulated  by 


an  independent  third  party.  An 
independent  third  party  that  tabulates 
the  votes  must  certify  in  writing  that 
such  party  will  not  disclose  to  any 
person  (including  the  institution,  its 
directors,  stockholders,  or  employees) 
any  information  about  how  or  whether 
an  individual  stockholder  has  voted, 
except  that  the  information  must  be 
disclosed  to  the  Farm  Credit 
Administration  if  requested. 

(c)  Once  a  Farm  Credit  bank  or 
association  receives  a  ballot,  the  vote  of 
that  stockholder  is  final,  except  that  a 
stockholder  may  withdraw  a  proxy 
ballot  before  balloting  begins  at  a- 
stockholders’  meeting.  A  Farm  Credit 
bank  or  association  may  give  a 
stockholder  voting  by  proxy  an 
opportunity  to  give  voting  discretion  to 
the  proxy  of  the  stockholder’s  choice, 
provided  that  the  proxy  is  also  a 
stockholder  eligible  to  vote. 

(d)  Ballots  and  proxy  ballots  must  be 
safeguarded  before  the  time  of 
distribution  or  mailing  to  voting 
stockholders  and  after  the  time  of 
receipt  by  the  bank  or  association  until 
disposal.  When  stockholder  meetings 
are  held  for  the  purpose  of  conducting 
elections  or  other  votes,  only  proxy 
ballots  may  be  accepted  prior  to  any  or 
all  sessions  of  the  stockholders’  meeting 
and  mail  ballots  may  only  be  distributed 
after  the  conclusion  of  the  meeting.  In 
an  election  of  directors,  ballots,  proxy 
ballots,  and  election  records  must  be 
retained  at  least  until  the  end  of  the 
term  of  office  of  the  director.  In  other 
stockholder  votes,  ballots,  proxy  ballots, 
and  records  must  be  retained  for  at  least 
3  years  after  the  vote. 

(e)  An  institution  and  its  officers, 
directors,  and  employees  may  not  make 
any  public  announcement  of  the  results 
of  a  stockholder  vote  before  the  tellers 
committee  or  independent  third  party 
has  validated  the  results  of  the  vote. 

§  61 1 .350  Application  of  cooperative 
principles  to  the  election  of  directors. 

In  the  election  of  directors,  each  Farm 
Credit  institution  shall  comply  with  the 
following  cooperative  principles  as  well 
as  those  set  forth  in  §  615.5230  of  this 
chapter,  unless  otherwise  required  by 
statute  or  regulation. 

(a)  Each  voting  stockholder  of  an 
association  or  bank  for  cooperatives  has 
only  one  vote,  regardless  of  the  number 
of  shares  owned  or  the  number  of  loans 
outstanding.  Each  voting  stockholder- 
association  of  a  Farm  Credit  Bank  has 
only  one  vote  that  is  assigned  a  weight 
proportional  to  the  number  of  that 
association’s  voting  stockholders.  Each 
voting  stockholder  of  an  agricultural 
credit  bank  has  only  one  vote,  unless 
another  voting  scheme  has  been 
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approved  by  the  Farm  Credit 
Administration. 

(b)  If  an  association  apportions  its 
territory  into  geographic  regions  for 
director  nomination  or  election 
purposes,  out-of-territory  voting 
stockholders  must  be  assigned  to  a 
geographic  region. 

(c)  All  voting  stockholders  of  a  Farm 
Credit  institution  have  the  right  to  vote 
in  any  stockholder  vote  to  remove  any 
director. 

Subpart  P — Termination  of  System 
Institution  Status 

■  8.  Amend  §  611.1210  by  revising  the 
first  sentence  of  paragraph  (f)  to  read  as 
follows: 

§  61 1 .1 21 0  Advance  notices — 
commencement  resolution  and  notice  to 
equity  holders. 

*  *  ★  ★  ' 

(f)  Special  class  of  stock. 
Notwithstanding  any  requirements  to 
the  contrary  in  §  615.5230(c)  of  this 
chapter,  you  may  adopt  bylaws 
providing  for  the  issuance  of  a  special 
class  of  stock  and  participation* 
certificates  between  the  date  of  adoption 
of  a  commencement  resolution  and  the 
termination  date.  *  *  * 

■  9.  Revise  §  611.1240(e)  to  read  as 
follows: 

§  61 1 .1 240  Voting  record  date  and 
stockholder  approval. 

■k  it  it  ic  ic 

(e)  Voting  procedures.  The  voting 
procedures  must  comply  with  §  611.340. 
You  must  have  an  independent  third 
party  count  the  ballots.  If  a  voting 
stockholder  notifies  you  of  the 
stockholder’s  intent  to  exercise 
dissenters’  rights,  the  tabulator  must  be 
able  to  verify  to  you  that  the  stockholder 
voted  against  the  termination. 
Otherwise,  the  votes  of  stockholders 
must  remain  confidential. 
***** 

PART  613— ELIGIBILITY  AND  SCOPE 
OF  FINANCING 

■  10.  The  authority  citation  for  part  613 
continues  to  read  as  follows: 

Authority:  Secs.  1.5, 1.7, 1.9, 1.10, 1.11, 
2.2,  2.4,  2.12,  3.1,  3.7,  3.8,  3.22,  4.18A,  4.25, 
4.26,  4.27,  5.9,  5.17  of  the  Farm  Credit  Act 
(12  U.S.C. 2013, 2015, 2017, 2018, 2019, 
2073, 2075, 2093,  2122, 2128,  2129,  2143, 
2206a,  2211,  2212,  2213,  2243,  2252). 


Subpart  C— Similar  Entity  Authority 
Under  Sections  3.1(11)(B)  and  4.1 8A  of 
the  Act 

§613.3300  [Amended] 

■  11.  Amend  §  613.3300(c)(l)(i)(B)  by 
removing  the  words  “if  a  majority  of  the 
shareholders”  and  adding  in  their  place 
the  words  “if  a  majority  of  voting 
stockholders  voting”. 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

■  12.  The  authority  citation  for  part  615 
is  revised  to  read  as  follows: 

Authority:  Secs.  1.5, 1.7, 1.10, 1.11, 1.12, 
2.2,  2.3,  2.4,  2.5,  2.12,  3.1,  3.7,  3.11,  3.25,  4.3; 
4.3A,  4.9,  4.14B,  4.25,  5.9,  5.17,  6.20,  6.26, 

8.0,  8.3,  8.4,  8.6,  8.8,  8.10,  8.12  of  the  Farm 
Credit  Act  (12  U.S.C.  2013,  2015,  2018,  2019, 
2020, 2073, 2074, 2075,  2076,  2093,  2122, 
2128, 2132, 2146, 2154, 2154a,  2160,  2202b, 
2211,  2243,  2252,  2278b,  2278b-6,  2279aa, 
2279aa — 3,  2279aa— 4,  2279aa — 6,  2279aa — 8, 
2279aa-10,  2279aa-12);  sec.  301(a)  of  Pub.  L. 
100-233, 101  Stat.  1568, 1608. 

Subpart  I — Issuance  of  Equities 

■  13.  Amend  §  615.5230  by: 

■  a.  Revising  paragraph  (a); 

■  b.  Redesignating  existing  paragraph 
(b)  as  paragraph  (c); 

■  c;  Adding  a  new  paragraph  (b); 

■  d.  Revising  newly  redesignated 
paragraph  (c)(1);  and 

■  e.  Removing  newly  redesignated 
paragraph  (c)(5)  to  read  as  follows: 

§  61 5.5230  Irnplementation  of  cooperative 
principles. 

(a)  Voting  stockholders  of  Farm  Credit 
banks  and  associations  shall  be 
accorded  full  voting  rights  in 
accordance  with  cooperative  principles, 
including  those  set  forth  in  §  611.350  of 
this  chapter.  Except  as  otherwise 
required  hy  statute  or  regulation,  and 
except  as  modified  by  paragraphs  (b) 
and  (c)  of  this  section,  the  voting  rights 
of  each  voting  shareholder  are  as 
follows: 

(1)  Each  voting  stockholder  of  a  Farm 
Credit  Bank  has  only  one  vote  that  is 
assigned  a  weight  proportional  to  the 
number  of  that  association’s  voting 
stockholders  and  has  the  right  to  vote  in 
the  election  of  each  stockholder-elected 
director  and  to  cumulate  such  votes  and 
distribute  them  among  the  candidates  in 
the  stockholder’s  discretion,  except  that 
cumulative  voting  for  directors  may  be 
eliminated  if  75  percent  of  the 
associations  that  are  stockholders  of  the 
Farm  Credit  Bank  vote  in  favor  of 
elimfiiation.  In  a  vote  to  eliminate 


cumulative  voting,  each  association 
shall  be  accorded  one  vote. 

(2)  Each  voting  stockholder  of  an 
agricultural  credit  bank  has  only  one 
vote,  unless  another  voting  scheme  has 
been  approved  by  the  Farm  Credit 
Administration. 

(3)  Each  voting  stockholder  of  an 
association  or  bank  for  cooperatives  has 
only  one  vote,  regardless  of  the  number 
of  shares  owned  or  the  number  of  loans 
outstanding.  Unless  regional  election  of 
■  directors  is  provided  for  in  the  bylaws 
pursuant  to  §  615.5230(b),  each  voting 
stockholder  of  an  association  or  bank  for 
cooperatives  has  the  right  to  vote  in  the 
election  of  each  stockholder-elected 
director.  Unless  otherwise  provided  in 
the  capitalization  bylaws,  each  voting 
stockholder  of  an  association  or  bank  for 
cooperatives  is  allowed  to  cumulate 
such  votes  and  distribute  them  among 
the  candidates  in  the  stockholder’s 
discretion.  Cumulative  voting  is  not 
allowed  in  the  regional  election  of 
stockholder-elected  directors. 

(b)  The  regional  election  of 
stockholder-elected  directors  is  only 
permitted  under  the  following 
conditions: 

(1)  A  bylaw  establishing  regional 
elections  is  approved  by  a  majority  of 
voting  stockholders,  voting  in  person  or 
by  proxy,  prior  to  implementation. 

(2)  The  bylaw  provides  that  the  use  of 
regional  election  of  stockholder-elected 
directors  does  not  prevent  all  voting 
stockholders  of  the  institution, 
regardless  of  the  region  where  they 
reside  or  conduct  agricultural  or  aquatic 
operations,  from  voting  in  any 
stockholder  vote  to  remove  a  director. 

(3)  There  are  an  approximately  equal 
number  of  voting  stockholders  in  each 
of  the  institution’s  voting  regions. 
Regions  will  have  an  approximately 
equal  number  of  voting  stockholders  if 
the  number  of  voting  stockholders  in 
any  one  region  does  not  exceed  the 
number  of  voting  stockholders  in  any 
other  region  by  more  than  25  percent.  At 
least  once  every  3  years,  the  institution 
must  count  the  number  of  voting 
stockholders  in  each  region  and,  if  the 
regions  do  not  have  an  approximately 
equal  number  of  stockholders,  the 
regional  boundaries  must  be  adjusted  to 
achieve  such  result. 

(4)  An  institution  may  provide  for 
more  than  one  director  to  represent  a 
region.  Institutions  providing  for  more 
than  one  director  to  represent  a  region 
will  determine  the  equitability  of  the 
regions  by  dividing  the  number  of 
voting  stockholders  in  that  region  by  the 
number  of  director  positions 
representing  that  region,  and  the 
resulting  quotient  shall  be  tbe  number 
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Subpart  B — Annual  Report  to 
Shareholders 


that  is  compared  to  the  number  of 
voting  stockholders  in  other  regions. 

(5)  Each  voting  stockholder  is 
accorded  the  right  to  vote  ift  the  election 
of  each  stockholder-elected  director  for 
his  or  her  region. 

(c)  *  *  * 

(1)  Each  issuance  of  preferred  stock 
(other  than  preferred  stock  outstanding 
on  October  5, 1988,  and  stock  into 
which  such  outstanding  stock  is 
converted  that  has  substantially  similar 
preferences)  shall  be  approved  by  a 
majority  of  tbe  shares  voting  of  each 
class  of  equities  adversely  affected  by 
the  preference,  voting  as  a  class, 
whether  or  not  such  classes  are 
otherwise  authorized  to  vote; 
***** 

Subpart  K — Surplus  and  Collateral 
Requirements 

§615.5330  [Amended] 

■  14.  Amend  §  615.5330  by  removing 
the  words,  “a  least”  and  adding  in  their 
place,  the  words  “at  least”  in  the  first 
sentence  of  paragraphs  (a)(1)  and  (b)(1). 

PART  619— DEFINITIONS 

■  15.  The  authority  citation  for  part  619 
continues  to  read  as  follows: 

Authority:  Secs.  1.4, 1.7,  2.1,  2.4,  2.11,  3.2, 
3.21,  4.9,  5.9,  5.17,  5.18,  5.19,  7.0,  7.1,  7.6, 

7.8  and  7.12  of  the  Farm  Credit  Act  (12 
U.S.C.  2012,  2015,  2072,  2075,  2092,  2123, 
2142, 2160, 2243,  2252,  2253,  2254,  2279a, 
2279a-l,  2279b,  2279C-1,  2279f). 

■  16.  Add  a  new  §  619.9320  to  read  as 
follows: 

§  61 9.9320  Shareholder  or  stockholder. 

A  holder  of  any  equity  interest  in  a 
Farm  Credit  institution. 

PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

■  17.  The  authority  citation  for  part  620 
is  revised  to  read  as  follows: 

Authority:  Secs.  4.19,  5.9,  5.17»  5.19,  8.11 
of  the  Farm  Credit  Act  (12  U.S.C.  2207,  2243, 
2252,  2254,  2279aa-ll):  sec.  424  of  Pub.  L. 
100-233, 101  Stat.  1568, 1656;  sec.  514  of 
Pub.  L.  102-552, 106  Stat.  4102. 

Subpart  A — General 
§620.1  [Amended] 

■  18.  Amend  §  620.1  by  removing 
paragraph  (p)  and  redesignating 
paragraphs  (q)  and  (r)  as  paragraphs  (p) 
and  (q). 


■  19.  Amend  §  620.5  by  revising  the  last 
sentence  of  paragraph  (i)(2)  introductory 
text  as  follows: 

§  620.5  Contents  of  the  annual  report  to 
shareholders. 

***** 

(1)  Compensation  of  directors  and 
senior  officers. 

***** 

(2)  Senior  officer  compensation. 

*  *  *  Associations  exercising  this 
option  must  include  a  reference  in  the 
annual  report  stating  that  the  senior 
officer  compensation  information  is 
included  in  the  AMIS  and  that  the 
AMIS  is  available  for  public  inspection 
at  the  reporting  association  offices 
pursuant  to  §  620.2(b). 
***** 

Subpart  E — Annual  Meeting 
Information  Statements  and  Other 
Information  To  Be  Furnished  in 
Connection  with  Annual  Meetings  and 
Director  Elections 

■  20.  Revise  the  heading  of  subpart  E  to 
read  as  set  forth  above. 

■  21.  Amend  subpart  E  by  adding  a  new 
§  620.20  to  read  as  follows: 

§620.20  Preparing  and  distributing  the 
information  statement. 

(a) (1)  Each  Farm  Credit  bank  and 
association  must  prepare  and  provide  an 
information  statement  (“statement”  or 
“AMIS”)  to  its  shareholders  at  least  10 
business  days,  but  not  more  than  30 
business  days,  before  any  annual 
meeting  or  any  director  elections. 

(2)  Each  Farm  Credit  bank  and 
association  must  provide  the  Farm 
Credit  Administration  an  electronic 
copy  of  the  AMIS  when  issued. 

(3)  In  addition  to  the  mailed  AMIS, 
each  Farm  Credit  bank  and  association 
may  post  its  AMIS  on  its  Web  site.  Any 
AMIS  posted  on  an  institution’s  Web 
site  must  remain  on  the  Web  site  for  a 
reasonable  period  of  time,  but  not  less 
than  30  calendar  days. 

(b)  Every  AMIS  must  be  dated  and 
signed  in  accordance  with  the 
requirements  of  §  620.3(b)  of  this  part. 

(c)  Every  AMIS  must  be  available  for 
public  inspection  at  all  offices  of  the 
issuing  institution  pursuant  to  §  620.2(b) 
of  this  part. 

■  22.  Section  620.21  is  revised  to  read 
as  follows: 

§  620.21  Contents  of  the  information 
statement. 

(a)  An  AMIS  must,  at  a  minimum, 
address  the  following  items: 


(1)  Date,  time,  and  place  of  the 
meeting(s).  Notice  of  the  date,  time,  and 
meeting  location(s)  must  be  provided  at 
least  10  business  days,  but  no  more  than 
30  business  days,  before  the  meeting.  If 
the  Farm  Credit  bank  or  association  will 
use  an  online  meeting  space  as  part  of 
its  meeting,  the  notice  must  also  specify 
the  date,  time,  and  means  of  accessing 
the  online  meeting  space.  This 
information  does  not  need  to  be  part  of 
an  AMIS  issued  by  a  Farm  Credit  bank 
if  no  meeting  is  held. 

(2)  Voting  shareholders.  For  each 
class  of  stock  entitled  to  vote  at  the 
meeting,  state  the  number  of 
shareholders  entitled  to  vote  and,  when 
shareholders  are  asked  to  vcte  on 
preferred  stock,  the  number  of  shares 
entitled  to  vote.  State  the  record  date  as 
of  which  the  shareholders  entitled  to 
vote  will  be  determined  and  the  voting 
requirements  for  each  matter  to  be  voted 
upon.  If  association  directors  are 
nominated  or  elected  by  region,  describe 
the  regions  and  state  the  number  of 
voting  shareholders  entitled  to  vote  in 
each  region. 

(3)  Financial  updates.  Each  AMIS 
must  reference  the  most  recently  issued 
annual  report  required  by  subpart  B  of 
this  part..The  AMIS  must  also  include 
such  other  information  considered 
material  and  necessary  to  make  the 
required  contents  of  the  AMIS,  in  light 
of  the  circumstances  under  which  it  is 
made,  not  misleading. 

(i)  If  any  transactions  between  the 
institution  and  its  senior  officers  and 
directors  of  the  type  required  to  be 
disclosed  in  the  annual  report  to 
shareholders  under  §  620.5(j),  or  any  of 
the  events  required  to  be  disclosed  in 
the  annual  report  to  shareholders  under 
§  620.5(k)  have  occurred  since  the  end 
of  the  last  fiscal  year  and  were  not 
disclosed  in  the  annual  report  to 
shareholders,  the  disclosures  required 
by  §  620. 5(j)  and  (k)  shall  be  made  with 
respect  to  such  transactions  or  events  in 
the  information  statement.  If  any 
material  change  in  the  matters  disclosed 
in  the  annual  report  to  shareholders 
pursuant  to  §  620. 5(j)  and  (k)  has 
occurred  since  the  annual  report  to 
shareholders  was  prepared,  disclosure 
shall  be  made  of  such  change  in  the 
information  statement. 

(ii)  If  a  Farm  Credit  institution  has 
had  a  change  or  changes  in  its  external 
auditor(s)  since  the  last  annual  report  to 
shareholders,  or  if  a  disagreement  with 
an  external  auditor  has  occurred,  the 
institution  shall  disclose  the 
information  required  by  §  621.4(c)  and 
(d)  of  this  chapter. 

(4)  Directors.  State  the  names  and  ages 
of  persons  currently  serving  as  directors 
of  the  institution,  their  terms  of  office. 
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and  the  periods  during  which  such 
persons  have  served.  Institutions  must 
also  state  the  type  or  types  of  agriculture  • 
or  aquaculture  engaged  in  by  each 
director.  No  information  need  be  given 
with  respect  to  any  director  whose  term 
of  office  as  a  director  will  not  continue 
after  any  meeting  to  which  the 
statement  relates. 

(i)  Identify  by  name  any  incumbent 
director  who  attended  fewer  than  75 
percent  of  the  board  meetings  or  any 
meetings  of  board  committees  on  which 
he  or  she  served  during  the  last  fiscal 
year. 

(ii)  If  any  director  resigned  or 
declined  to  stand  for  reelection  since 
the'last  annual  meeting  because  of  a 
policy  disagreement  with  the  board,  and 
if  the  director  has  provided  a  notice 
requesting  disclosure  of  the  nature  of 
the  disagreement,  state  the  date  of  the 
director’s  resignation  and  summarize 
the  director’s  description  of  the 
disagreement.  If  the  institution  holds  a 
different  view  of  the  disagreement,  the 


institution’s  view  may  be  summarized 
as  well. 

(b)  An  AMIS  issued  for  director 
elections  must  also  include  the 
information  required  by  this  paragraph. 

(1)  Provide  the  nominating 
committee’s  slate  of  director-nominees. 

If  fewer  than  two  director-nominees  for 
each  position  are  named,  describe  the 
efforts  of  the  nominating  committee  to 
locate  two  willing  nominees. 

,{2)  Provide,  as  part  of  the  AMIS,  the 
director-nominee  disclosure  information 
collected  under  §  611.330  of  this 
chapter.  Institutions  may  either  restate 
such  information  in  a  standard  format  or 
provide  complete  copies  of  each 
nominee’s  disclosure  statement. 

(3)  State  whether  nominations  will  be 
accepted  from  the  floor  and  explain  the 
procedures  for  making  floor 
nominations. 

(c)  When  the  nominating  committee 
will  be  elected  during  director  elections, 
notice  to  voting  shareholders  of  this 
event  must  be  included  in  the  AMIS. 


The  AMIS  must  describe  the  balloting 
procedures  that  will  be  used  to  elect  the 
nominating  committee,  including 
whether  floor  nominations  for 
committee  members  will  be  permitted. 
The  AMIS  must  state  the  number  of 
committee  positions  to  be  filled  and  the 
names  of  the  nominees  for  the 
committee. 

(d)  If  shareholders  are  asked  to  vote 
on  matters  not  normally  required  to  be 
submitted  to  shareholders  for  approval, 
the  AMIS  must  describe  fully  the 
material  circumstances  surrounding  the 
matter,  the  reason  shareholders  are 
asked  to  vote,  and  the  vote  required  for 
approval  of  the  proposition.  The  AMIS 
must  describe  any  other  matter  that  will 
be  discussed  at  the  meeting  upon  which 
shareholder  vote  is  not  required. 

Dated:  March  31,  2010. 

Roland  E.  Smith, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  2010-7755  Filed  4-9-10;  8:45  am] 
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